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On 29 June 2009, the Future of Peace Operatioggdmoat the Stimson Center launched a new
publication,Improving Criminal Accountability in United Natiofeace Operationdy William

J. Durch, Katherine N. Andrews, and Madeline L. lBnd, with Matthew C. Weed. This issue
brief presents the report’s findings and recomm#ods, summarizes the proceedings and
recommendations of the workshop, and suggests steps for moving forward to improve
criminal accountability.

Criminal Accountability in UN Peace Operations: Prdolems and Proposals

One of the most challenging problenys

for building the rule of law in post- Panelists
conflict states has been establishing/Villiam Durch, Senior Associate and Director, Future

effective criminal accountability ~for of Peace Operations Program, Stimson Center
personnel serving in UN peack William O’Neill , Program Director, Conflict Preventiop

. . - and Peace Forum, Social Science Research Council
operations. While military personnel are

) 7 Diane Orentlicher, Professor of Law, American
covered by national military codes df yniversity Washington College of Law

justice and memoranda of understanding@:olette Rausch Acting Director, Rule of Law Center
between the UN and troop contributinjg of Innovation, US Institute of Peace

countries, non-military personnel (UN
civilian staff and police) accused of serious csmethe field may face a penalty no more severe
than repatriation. Such lack of criminal accourltgbiposes a problem—of equity, morality,
hypocrisy, injustice, or just bad example—but disagent remains regarding whose
responsibility it should be to remedy the situati®@imson Senior Associate William Durch
began the event with an introduction of the regditidings and recommendations.

Problems of Misconduct and Administrative RemeidiédN Peace Operations

To its credit, the UN has taken steps to addressigline problems among its personnel,
beginning with the appointment of H.R.H. Prince &ZdRa’ad Zeid Al-Hussein, then the

Permanent Representative of Jordan to the UnitémbiM¢aand a former civilian peacekeeper, as
adviser to the Secretary-General on the SEA probfrimce Zeid’'s subsequent investigations
would result in a landmark report in March 2005 andew DPKO strategy for prevention of

misconduct, enforcement of DPKO standards, and dexhaction to be taken in response to
allegations of misconduct (Box 1). These were agmried by longer-term initiatives to
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restructure the UN'’s internal administrative justisystem and explore options for criminal
accountability.

UN efforts to date have been largely administrabveemphasize the responsibility of states of
nationality of UN personnel to prosecute seriousamnduct. Dr. Durch acknowledged that these
are useful initial steps but stressed that theynatesufficient, particularly given the poor record

of states of nationality in stepping up to thespensibilities to prosecute their nationals.

Box 1 Improving Criminal Accountability: UN'’s efforts to date

DPKO strategy for remedial action:
o Creation of conduct and discipline units at headgus and in each mission
o Training on zero-tolerance and non-fraternizatiohapes
o Investment in troop and staff welfare intendednpriove morale and reduce instances of
misconduct
0 Improved reporting procedures for misconduct aliega

Internal system of administrative justice:
0 Following the General Assembly’s full endorsemenEebruary 2007, the UN also began to
restructure its internal system of administrativgtice for the first time since its creation in
1946, the results of which went into effect on Iy A009.

Groups of legal expertsto explore options for criminal accountability:

o The first group favored host state jurisdiction andued for an international convention
requiring states to exercise extraterritorial jdiéson over nationals who participate in UN
missions.

o0 The second group supported the establishment afiyeginding standards to govern the conddyct
of all categories of personnel in UN peace openatio

Proposals for Establishing Criminal AccountabilityUN Peace Operations

As is evident from the recommendations of the gsogp legal experts, the debate about
accountability centers on the complex question lof Was the legal authority to impose criminal
penalties on United Nations personnel. Another dssoften publicly unacknowledged but
implicitly linked, is whether the UN itself can videsuch authority and if it does, using what legal
code. A precedent for criminal jurisdiction wasaddished in UN executive missions in Kosovo
and East Timot.The confusion in those missions over what qualifis applicable law led to a
recommendation by the Panel on United Nations P&gmrations (the panel that produced the
Brahimi reporf) that an “interim legal code” be developed for usesuch situation$.Over a
period of years, the United States Institute ofdeeand the Irish Centre for Human Rights, in
collaboration with the UN Office of the High Comrmisn for Human Rights and the UN Office
on Drugs and Crime, developed the Model Codes fist-Bonflict Criminal Justice Project
(“model codes project”.The model codes are designed as a “useful exartpkipport a range
of reform tasks in post-conflict states, includicrgminal law enforcement and justice, and the
project team made a concerted effort to avoid inmgpene set of rules or values on others,

! Uncertainty in both missions over applicable larngually led to both Heads of Mission issuing firagd
resolutions based on their mandates.

2 The informal name refers to the Chair of the padél,Under-Secretary-General Lakhdar Brahimi. Unitations,
Report of the Panel on United Nations Peace OpengtiA/55/305-S/2000/809, 21 August 2000

3 A/55/305-S/2000/809, 21 August 2000, para. 83.

* VVivienne O’Connor and Colette Rausch, eds., witmg4doerg Albrecht and Goran Klemenditgdel Codes for
Post-Conflict Criminal Justice/olume 1: Model Criminal Cod@Vashington, DC: United States Institute of Peace
Press, 2007).
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indifferent to cultural varianc€sStimson’s accountability study uses the model sode a
recommended point of departure for building UN-Hgiate partnerships in criminal justice where
UN peace operations deploy. But before this poant be reached, three barriers to effective
criminal accountability in UN operations must beemome. The barriers and the report’s
proposed two-step solution for surmounting themsaramarized in Box 2.

Box 2 Improving C riminal Accountability: Summarizing the Recommendat ions

Overcoming barriers:

0 State-related barriers: weak justice systems, pubistrust, and reluctance to report crimes

o Barriers arising from the operational environment&hich UN missions are typically deployed:
inadequate welfare and hostile environments ledovianorale among UN personnel

o Barriers related to UN policy and practice: ambiggi®N mandate language, for example the
authority to use “all necessary means”, can leathtoward interpretations of appropriate use (of
force; UN deferral to states of nationality forajfdine of police personnel (more than 10,000
are deployed) leaves the UN essentially unablefmse rule of law on the largest cadre of
mission personnel with responsibility to suppoferof law

Proposed Collaborative Justice System: A Two-Step Solution

o0 Step one would give an accused individual's statetionality the opportunity to prosecute, if
its laws have extraterritorial reach, its crimipadtice system meets international human rights
standards, and it has agreed in writing to proseest|-founded allegations of criminal
behavior. Precedents and templates exist for etnatustates in these ways, including
mandatory evaluations by the UN Human Rights Cduhat allow for both government and
NGO reporting.

o If the state of nationality fails to meet thesearia, step two would shift responsibility to the
mission host state, working in close collaboratidth the United Nations to bring its criminal
justice system up to international standards ferghirpose of dealing with UN personnel. This
collaborative arrangement should be stipulatethénnbission mandate and reinforced by the
UN'’s Status of Mission Agreement with the hostestdthe UN would need to be prepared to
function as lead partner in the administrationrihinal justice for mission personnel.

A new UN Headquarters support structure would beded to facilitate the second step of
collaborative justice. Components of this structwauld be devoted to assessing the criminal
justice needs of the host state, through visithéocountry to determine how best to bring host
state criminal justice into compliance with inteional human rights law and the
recommendations of the model codes of law and onahprocedure. The Headquarters elements
could be housed in part within the newly-created Office of Administration of Justice but
would also entail the creation of a new, indepetdeerrsight body analogous to the panel that
oversees the UN Secretariat’s “general inspectgrtte Office of Internal Oversight Services
(010S)? In the field, the new criminal justice supportusture would be led by a proposed new
“civil provost” (analogous to the concept of a maity provost, or chief justice officef).

Initial allegations of misconduct would be made, aaspresent, to a mission Ombudsman or
Conduct and Discipline Unit, but the civil provosbuld review allegations of misconduct by
non-military mission personnel and have the authdo order further OIOS investigation of
allegations of serious (“Category I") criminal mis@uct (Figure 1). The civil provost would,

5., .
Ibid., p. 9.
®olos presently has responsibility for investigatatiggations of misconduct in UN missions
" The UN Headquarters support and field mission #itres are explained in detail with diagrams inréqgort.
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under terms of the mission mandate and Status s§ibh Agreement with the host state, have
authority to detain the suspect if flight risk waants it, and to invite participation of investigato
either from states of nationality that meet théecia outlined in Box 2, or from the host state.

Implementation of the report's recommendations womlean a revolution in how the UN
pursues justice. Power to interpret the extentuoftfional immunity is vested by treaty in the
Secretary-General, who has the “right and the digyVaive the immunity of any UN official “in
any case where, in his opinion, the immunity woulghede the course of justice and can be
waived without prejudice to the interests of theiteth Nations.? Suitable for an Organization
with a handful of field staff serving quasi-diploticafunctions, this arrangement is less so for an
Organization with tens of thousands of personn¢hénfield, a significant fraction of whom bear
arms. It presents the appearance of conflict efr@st arising from a lack of separation of powers
at the top, where the chief administrative offioeakes decisions that, in a national government,
would tend to be the prerogative of an indepengeosecutor, investigating judge, or District
Attorney. The present arrangement weighs “policpsiderations, as well as those of a legal
nature” in deciding whether to refer misconductesaso states. The proposed new approach
would reach decisions to refer and/or prosecutedan case facts, quality of evidence, and
applicable law. It would place predominant emphasisnot impeding the course of justice, on
the assumption that furthering justice also fushire interests of the United Nations. Thus it
assumes that, where serious misconduct is sulsihtifunctional immunity, if applicable,
would be waived.

Prevention of Misconduct and Realities of Working m Field Missions

Several workshop participants had substantial éspes working in field missions and offered
illustrations of how the present mission workingzieonment is conducive to misconduct (see
Box 3). They emphasized prevention and accountgladi keys to deterring criminal misconduct.

Potentially preventive measures include the comatti of deployment and welfare of
peacekeepers. These measures are often discugseddiy provided in sufficient quantities or
seriously considered as a means of improving pedoce. The advent of the internet has made
feeling connected to home much easier through aegudcess to email and other internet tools.
Recreation time and facilities can also greatlwseas a source of stress relief and should be
available to all UN personnel, as recognized bgtaited 2008 report on the subjéct.

8 United NationsConvention on the Privileges and Immunities ofilnited Nations13 February 1946, Article V,
Sections 18 and 19.

® United NationsComprehensive review of the welfare and recreatieeds of all categories of peacekeeping
personnel A/62/663, 24 January 2008.
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Box 3 Case Example: Kosovo

In addition to prevention, the lack of accountdbpifor field personnel is conducive to a culture of
impunity, as was evident from several participaittgblvement in the early days of the UN Interim
Administration Mission in Kosovo (UNMIK). Althougimitially welcomed with great enthusiasm by
local people, peacekeepers’ behavior quickly beagatisappoint local communities as they committed
serious crimes, including rape, murder, theft, engin torture, with impunity. Following one incident
of misconduct involving a UN police officer, peoplegan directly questioning UN personnel on the
UN'’s legacy in the country. The local perceptiorsvame of UN staff “driving big cars and making big
money” but not holding themselves accountable

The lack of professionalism was evident not onlyhi@ir behavior and unwillingness to answer to lleg
authorities but also in how they performed theindeted tasks, at every level. An ombudsperson s6
from New York to investigate rule of law issues, é&xample, met with tremendous resistance amon
mission personnel. In February 2007, a Romaniamédrpolice unit—using over-age rubber bullets
killed two civilians during a demonstration. UNMMas unable to identify the perpetrators within thq
120-member unit before they ended their tour ahdmed home, an example that highlights the UN’
loss of control over an investigation if the alldgeerpetrators leave the mission area. Bernard
Kouchner, the Special Representative of the Segr&aneral for UNMIK from 1999 to 2001, was
recalled as saying “je suis le roi” (I am king)

TeTE S

In contrast with previous situations where the LAd kirtually no power to address these crimes, the
Secretary-General could and did waive immunityddtMIK staff in certain cases and despite
substantial political pressure to uphold immun@yiminal accountability through the national justic
system was possible since international judiceshdards would be upheld, largely as a result of the
presence of UN civilian police and internationadg@cutors. Although Kosovo offers a different
example of accountability than recommended in Siimssreport (since executive missions are not the
norm), it should be highlighted nonetheless aswortant example in which the UN did hold
peacekeepers accountable despite resistance frombenestate

While conditions of deployment may be one of thenynahallenges beyond the control of
individual peacekeepers, their professional conmpent is not. Participants therefore stressed the
need for more professionalism, a need especialbypqunced for non-military personnel on
missions given their substantial and relativelyergdncrease in numbers. Most UN police are not
deployed in units but as individuals with variedkgrounds and training. Training and logistics
for UN personnel have improved to some extent, the UN still lacks oversight and
accountability capacity. One participant stated thiaile there “will soon be a revolution in New
York” on issues of training and professionalismeatmg comparable change in the field will be
difficult. Civilian peacekeepers did not want to d&eswerable to anyone while on mission, and
criminal acts committed by UN personnel on missiom often associated with “Las Vegas”-style
behavior, that is, the act does not represent hoimdividual would normally behave.

Evaluating the Proposed Criminal Justice System

Workshop participants discussed the report's pregoswo-step solution for criminal
accountability, both potential benefits and chajlesy in some depth.

The Opportunity to Model Criminal Justice

One participant’s work with the UN on the compitettiof principles that the Organization uses to
advise states on combating impunity highlighted #ignificant and inexcusable disconnect
between those principles and the Organization's d@ehavior and response to misconduct.
Promoting rule of law and espousing principles ofauntability is hypocritical and almost

impossible when UN personnel are not held accolmtatecreasing the legitimacy of the
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mission. The Secretary-General is clear on this: ofilaw means clear laws to which all people
are held equally accountable. This principle mesapplied at the level of the mission.

Participants emphasized the gravity of peacekempronduct that goes far beyond the violation
inherent to the crime. When peacekeepers mandatpbtect instead commit rape, trafficking,
and other crimes, the betrayal of public trust assia whole different magnitude. Not only are
these crimes devastating for victims, as any crnimolation would be, but irreparable harm is
done to the UN'’s reputation and ability to carryt @a broader mission of ensuring safety and
security. When the UN fails to reconcile these abusgt is acting in a manner flagrantly
inconsistent with the Organization’s goals.

One participant drew an analogy between what thesdh report is seeking to do and what the
UN did ten years ago with human rights. At the timesubstantial and problematic disconnect
existed between UN human rights bodies and thetiposiand compromises accepted by UN
negotiators in attempts to end armed conflicts. (@mnesty for serious human rights atrocities).
Noting this discrepancy, Kofi Annan promulgateddglines for UN peace negotiators to ensure
that they acted in accordance with human rightsciples espoused by other components of the
UN. Although compliance with these guidelines haerb imperfect, their creation was a
significant turning point that resulted in noticeabhanges in the nature of peace accords seeking
to end armed conflict. Moreover, this example destiates how different UN bodies overcame
political differences and collaborated to ensunesggiency in the execution of the Organization’s
goals. The stakeholders recognized that the Orgaoizwas not only peace negotiator, but that it
plays a “normative role” and has real influencerdvaw states and other actors behave.

If the second step of the proposal is used to lootite with the host state to provide criminal
justice, the justice system in question will likddg in “horrific” condition. This condition is ofte
related to the need for peacekeepers in the fiastep of course, and would therefore be a good
reason for the UN to be principal partner and tgeopportunity to build and to model the rule of
law. Indeed, some of the significant and most difi tasks in state-building are related to the
rule of law, including the constitution of a poliferce that respects human rights, a humane
prison system, and an equitable and transpareiciglidystem.

One participant recommended consulting mission m@sg rules of engagement, and good
practices for missions with robust mandates for pilicing (e.g., Haiti) and missions with
executive authority (Kosovo and East Timor). Theglaage and good practices may provide
utility in further developing the law enforcemerspact of accountability for UN personnel. UN
mandates for justice and judicial systems have bEssnrobust for a number of reasons, including
sovereignty concerns and scarce resources. Stiit people would concede the need for the UN
to administer, or provide significant support ftigst state justice systems given their poor
condition and reputations in post-conflict statdsre robust UN engagement in the justice sector
could help rebuild these states’ judicial systems @ampart expertise to local practitioners,
especially by modeling key judicial functions—intigations, victim and witness protection, and
appeals of verdicts. The legacy of collaborating'tcaust be building a court but must focus on
the transfer of expertise to local practitioners.
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The Model Codes project was also suggested in sssmu and referenced in the Stimson report
as potentially useful for revising laws or reforgia justice system. Indeed, the Model Codes
project was created specifically as a referencatgoir countries looking to revise their own
laws, thereby promoting compliance of countriegalesystems with international standards.

Evaluating States’ Criminal Justice Systems

One potential challenge is the proposed systenvahiate states to determine their ability and
willingness to administer justice fairly for accdggerpetrators. Although evaluation mechanisms
were addressed clearly and thoroughly in the repog participant suggested incorporating more
indices and ranking systems such as Transpareneyn&tional’s Corruption Index to further
bolster the credibility of the evaluatidh.

Another participant noted that much of the repoduses on the evaluation of sending state
justice systems and recommended that such evaluadgoaccompanied by the provision of

judicial support, similar to the report’s recommatidns for host states. Such support could
increase sending states’ interest in prosecutiem tdwn people, and providing such assistance to
sending states is feasible: countries like the adhiStates often deploy law enforcement
assistance abroad, as does the UN Office on DrugsCaime, on a smaller scale, both at the
invitation of the assisted governments.

Allowing the possibility of bolstering the judiciglapacity of sending states would overcome a
key hurdle of the evaluation system, namely, thgaliey and political feasibility of the UN
refusing to repatriate personnel to the sending sta the grounds that its criminal justice system
is unfair or otherwise inadequate. UN refusal maynbore acceptable (at least to the wider
international community) the more severe the dysion involved (such as high likelihood of
torture).

In response to a question on the political diffied of sending states admitting that their justice
systems “may not be up to snuff,” Dr. Durch pointed that many states request assessments of
their judicial systems and of other governmentglacities, sometimes in order to meet the
requirements of UN Security Council resolutionshaman rights treaties. And the UN Human
Rights Council has begun to evaluate the humansriglrformance of all UN member states on a
4-year cycle in which “universal periodic reviewicludes reports not just from governments
themselves, but from UN Rapporteurs, civil societgd NGOs, making it more difficult for
governments to gloss over serious fldW®ther, voluntary justice system assessments heee b
undertaken by the American Bar Association’s Rileaw Initiative and World Justice Project,
and by the UN Office on Drugs and Crirfe.

Y The report authors found, in comparing the Trarapey International index and other indices to therd/Bank
Governance Indicators and Freedom House indicestsel for use in the report, that results overldpgmmsiderably.
The Governance Indicators are, moreover, themselvésdex of several dozen measures of good goweenaom a
variety of sources

" United Nations Office of the High Commissioner Fiuman Rights, “Universal Periodic Review,”
www.ohchr.org/EN/HRBODIES/UPR/Pages/UPRMain.aspx

12 American Bar Association, Rule of Law InitiativéPtblications and Assessments,”
www.abanet.org/rol/publications.shtml; and UN Odfian Drugs and Crime, “Criminal Justice Assessriieotkit,”
www.unodc.org/unodc/en/justice-and-prison-refornm@nal-Justice-Toolkit. html
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Sending State vs. Host State Jurisdiction

Participants debated the relative difficulty of leenting host state jurisdiction versus sending
state jurisdiction. One question addressed thdilliked of getting political actors in the UN to
agree to the two-step solution and asked whethariging further support to sending states
might act as an incentive to get countries to suppe system.

Panelists responded that precedent for suppotiagdform of sending states’ justice systems is
strong. Numerous NGOs and governments have suppirteriminal justice reform to ensure
states’ ability to prosecute exemplary cases, d@vaot for “garden variety crimes.” Moreover,
with the advent of international tribunals and @nsal jurisdiction, countries have an interest in
boosting their own systems to avoid having theitiomals prosecuted elsewhere. The new,
mandatory universal periodic reviews being undemaky the UN Human Rights Council could
be a useful test case. If governments react wetheoCouncil’s requests and findings, focusing
more on sending states might become truly feasible.

Dr. Durch pointed out that it would be much ea$oerthe UN to assess and assist in reforming
the justice system in one state (i.e., the hos¢)sthan in 117 personnel-contributing countries.
Panelists agreed that the UN must have an altgengdisimply informing the sending state that
the accused will not be repatriated if that statesdnot meet international standards and the
second step of Stimson’s proposal provides a viablernative to sending state primary
jurisdiction. Host state jurisdiction was suggestede the more plausible scenario, at least in
terms of investigation and logistics, relative ending state jurisdiction. The extremely poor
condition of many host states’ judicial systems ladqureclude their being a venue of choice for
the UN without the proposed collaborative justigstem.

A fundamental concern with prosecution in the htate, noted one panelist, is the need to install
necessary infrastructure and build a criminal pes8ystem before using it—a process that takes
years. Doing otherwise is like “trying to build kifg while you're on it.” Serious allegations of
sexual abuse by UN employees require rapid respaassecure evidence and protect victims,
which may not happen in states with weak justictesyis. The slow response is likely to occur in
spite of significant UN support or even becauseWhemust spend so much time building the
institutions that it exhausts resources availabladminister justice. Attention was drawn to the
UN’s experience in creating hybrid courts, wher thN partners with local court systems lacked
adequate capacity to provide transitional justioe wWwar crimes, for example. While these
experiences have demonstrated how challenging fiborithe UN to remove itself if the host
government proves to be an unreliable partner, duewe confronted challenges and resulted in
successful partnerships.

Political Realities and Potential Repercussions
Participants discussed the political feasibility sénding states accepting a host state’s

jurisdiction, given the likely poor condition ofdHatter’s justice systems, and whether Stimson
anticipated any political repercussions or drawbaokinstituting criminal accountability.

Proposed Collaborative Justice System vs. thenateynal Criminal Court
Several participants considered similarities of pheposed system to the International Criminal
Court (ICC). One participant asked whether a casssipg through this collaborative system
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could potentially be transferred to the ICC. Givka objections raised by the US government to
the ICC, participants wondered whether Stimsontgppsals could encounter similar political
roadblocks.

Responding to the first question about the ICC, Durch noted that the proposed system is
designed to apply to ordinary crimes rather thaivareal crimes (e.g., war crimes, or crimes
against humanity) that are the province of the IBQieacekeeper would need to commit, or be
held responsible for the commission of, severecites for accountability to rise to the level of
the ICC. If such atrocities did occur, hopefullyeth would be the political will to respond
appropriately. Another panelist responded thatigagiases against peacekeepers referred to the
ICC was a very remote possibility. This did not pap with the Special Court for Sierra Leone.
Moreover, the ICC has so few resources relativihéonumber of cases it must adjudicate that
peacekeepers would not be a priority. Also, the &p€rates on the principle of complementarity,
and Stimson’s proposal, in reverting to host giatiediction where the sending state is unable or
unwilling, does not open a window for ICC jurisdiiet.

In response to the second issue, Dr. Durch poiotedhat, under the Stimson report’s proposed
system, the United States would meet the criteriadpatriation to the sending state. The United
States at present has only limited extraterritocianinal jurisdiction (for example, under the
Military Extraterritorial Jurisdiction Act, or MEJ} but has used it to prosecute private security
contractor personnel and recently one former splfiie crimes committed in Iraq. Dr. Durch
suggested that adoption of Stimson’s approach npghtuade Congress to consider extending
US criminal jurisdiction to Americans serving in WWgerations.

Scope of Application and Potential Repercussion®&sonnel Contributions
Discussion continued on the scope of applicatiantlie proposed criminal justice system, for
example, its applicability to UN personnel outsidieKO, and the varying legal statuses of UN
personnel. One participant wondered if there wobkl reluctance on the part of troop
contributing countries (TCCs) to continue sendioigés to UN operations.

In response, Dr. Durch referred to the report'sulsion of the different categories of personnel
serving in UN peace operations. The report focasepersonnel working in Security Council-
mandated missions, and questions remain as to ahigth system could be applied to the rest of
the UN country team where such a mission is deplote personnel working for the UN High
Commissioner for Refugees, or to personnel of othéroffices that aren’t formally covered by
the Security Council's mandate for a given missi®he collaborative UN-host state justice
system also was not envisaged to apply to the rottrgr international personnel working in the
host state for bilateral aid donors, internatidd@lOs, or private companiés.

Dr. Durch also emphasized that this report doesaddtess accountability for military personnel
at all, since they are usually covered throughrtbigites’ military justice systems. The proposed
collaborative justice system should therefore nateaty affect troop contributions. In

13 However, because the collaborative system woujdaelthe sovereignty and criminal jurisdiction béthost state
for its legal authority, the host state could impiple choose to use it in other criminal procegdi Whether and how
United Nations resources could be employed in gmobeedings should be subject to careful negotiatiarafting
the controlling Status of Mission Agreement
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considering the potential reluctance of statesamtrdute other mission personnel, Dr. Durch
noted that updated agreements between the UN ands T&nphasizing responsibility to

prosecute military personnel while on UN missiorotlygh TCC military justice systems have not
caused a decline in troop contributions. Anothangfiat pointed out that we are seeing TCCs
reform their military justice systems in order teoml prosecution of their citizens by other

countries, and suggested that the same could hdppeivilian personnel.

Conclusion

Numerous workshop participants expressed theiregjgdion of the specificity of the Stimson
report. Unlike many reports that lament problemd #alk about broad principles, this report
articulated “realistic and practical solutions witinherent utility to policymakers and
practitioners,” particularly through the use of angational flow charts. The report diagnosed a
range of problems at every level, including eveytan-the-ground” challenges, for example,
the loss of jurisdiction when UN personnel on sianth contracts are free to leave the mission
area when their contract expires, regardless obagping criminal investigations.

A common difficulty in creating new structures, esplly in large institutions like the UN, is
deciding and agreeing upon an institutional stmectwhat it should look like, how many staff it
should have and how much power they should wielfferfdg a specific model provides a
starting point for the UN on appearance and funetity. One participant referenced the
difficulties of developing practical solutions inet Model Codes project. Although many people
dismissed the codes by saying that the UN will naxdize them, the reality is often “if you
build it, they will come.” The UN as an organizatis busy and operational; it lacks the time to
navigate through these issues but is willing topadexisting, workable mechanisms. Many
national actors are requesting the codes, and aewsuntries, including Haiti, Liberia,
Afghanistan, Iran, and China, are translating thelsing these codes allows countries to build
rule of law from within and is not seen as outsidposition.

Dr. Durch observed that the proposed two-step isslutvould not be easy to implement for
reasons already discussed and others not yet ré&nsbxbd, one question asked during the course
of the project was whether it is worth investingtive creation of this system if it can only
prosecute 20 to 30 people a year. These would, Venwbe 20 to 30 people not walking away
from often serious felonies while under UN empl@ere would also likely be coordination
issues associated with keeping the civil provost atier parts of the proposed criminal justice
support structures independent from other missevagnnel and, indeed, from the UN Secretariat
itself, while maintaining their effectiveness antegrity.

Such issues are no justification, however, forvaithg impunity for criminal acts to continue. As
a participant noted, the decreasing numbers ofrtegpacases of sexual exploitation and abuse
since 2005 may be merely a reflection of underripgpiand inadequate investigations. Dr. Durch
noted that cases of Category | non-SEA miscondamtticued to be reported at a steady rate. He
estimated that the cost of Stimson’s proposals evdnd comparable to that of the recently-
implemented UN administrative justice system.

Dr. Durch cited the UN Declaration of Human Riglats an example of something that had
significant influence on international norms, nacassarily right away, but over time. The
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authors hoped the report's recommendations alsoldvbe hard to ignore. One panelist
emphasized that the UN must undergo an internaldigm shift away from a mentality of total
protection of its staff toward a mentality of acotability. Improving Criminal Accountability in
UN Peace Operationemphasizes the need for this shift to maintain Ws integrity and
therein lies the report’s greatest value.
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