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Humanitarian action is primarily taking place in areas and countries
torn by war and conflict. The success of humanitarian efforts is closely
linked to the success of disarmament efforts. Disarmament, or the lack it,
can have dire humanitarian consequences. Disarmament and arms control
processes are an integral part of promoting human security.

The 1997 Mine Ban Convention is the most recent example of a
successful response to a humanitarian crisis. The process leading up to this
Convention consisted of an unprecedented partnership and co-operation
between governments and non-governmental and international
organisations and between countries across traditional divides. These
partnerships have been key to the success of the Convention, and
constituted a departure from the conventional patterns that characterise
protracted multilateral processes.

The purpose of UNIDIR’s project Disarmament as Humanitarian Action
is to view multilateral disarmament issues from a humanitarian angle.
Disarmament and arms control problems are, at root, human security
issues. This project should facilitate proposals for multilateral arms control
processes that will make a real difference in terms of preventing conflict and
improving people’s lives.

| am encouraged by this initiative and hope that those processes that
have successfully built on a broader range of voices will serve as an
inspiration for everyone involved in humanitarian action.

Vidar Helgesen

State Secretary

Ministry for Foreign Affairs
Norway
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Multilateral disarmament and arms control negotiations are a family of
processes that have achieved scant success in recent years, despite pressing
political imperatives.

Examples include thwarted efforts to strengthen the Bacteriological
(Biological) and Toxin Weapons Convention through legally binding
measures to increase confidence in compliance, and the inability of the
Conference on Disarmament to agree on a programme of work so as to
begin negotiations on fissile materials (the next agreed multilateral step in
the process of nuclear disarmament). The Conference, in particular, has
been deadlocked since 1997 because its rules of procedure and working
methods do not enable differences over priorities for negotiations to be
resolved in the context of its work programme. Nor, as of writing, have
efforts to move the Convention on Certain Conventional Weapons (CCW)
to negotiate measures to alleviate the humanitarian effects of anti-vehicle
mines (euphemistically described in that setting as mines other than anti-
personnel mines) or to regulate weapons systems such as cluster munitions
borne fruit.

At the same time, there have been some successes. These include the
1997 Antipersonnel Mine Ban Convention prohibiting anti-personnel
mines and agreement at the end of 2003 on a protocol on explosive
remnants of war in the CCW context.

Key to both successes have been humanitarian perspectives—from
international organizations, field-based practitioners and transnational civil
society—brought to bear on the negotiation dynamics in these processes. In
particular, the implementation of the Mine Ban Convention has proved
itself amenable to new—though less than revolutionary—methods of
working that make porous the previously rigid partitions between “hard”
security issues and humanitarianism.

Both the Mine Ban Convention and the CCW protocol negotiations on
explosive remnants of war were, in practice, unique processes unlikely to
be duplicated. But they are clear indications that more innovative



approaches in the practice of multilateral disarmament and arms control
negotiation in general would be timely. In other words, a fresh look is
needed if disarmament and arms control are to be effective, or considered
relevant, to real world problems of this century deriving from the
possession, use or threat of use of weapons. These problems range from the
proliferation of small arms to potentially dangerous new “dual-use”
technologies in the fields of the life sciences and nanotechnology, to
spiralling proliferation of nuclear weapons. It is clearly not an easy
challenge.

Against this backdrop the United Nations Institute for Disarmament
Research (UNIDIR) and the United Nations Department for Disarmament
Affairs (DDA) hosted a meeting to mark UNIDIR’s first 20 years of existence
in October 2000 entitled “Disarmament as Humanitarian Action”. The
meeting’s theme reflected the view asserted by various actors within the
disarmament/arms control spheres on the need for “human security” to be
a greater driving force in multilateral efforts to disarm.

A follow-up conference co-organized with DDA and the Geneva
Centre for Humanitarian Dialogue in 2002 was entitled “Disarmament,
Health and Humanitarian Action: Putting People First”. It highlighted the
need to consider disarmament from a human security perspective because
of the potentially devastating effects of the misuse of weapons on people,
and because a people-first approach offers creative and practical ways to
move the disarmament agenda forward.

In 2000 | wrote that the hope of UNIDIR, by helping to bring focus to
human-centred approaches before the disarmament community:

.. is to rekindle the passion required to bring about a safer and more
secure world for humanity. We think that part of that process would be
helped by reminding technical disarmament experts of the dire need for
arms limitation and disarmament and by bringing the issue of
disarmament back into the world of humanitarian action where it
belongs.

However, these types of appeals or reminders are clearly insufficient
on their own to regain multilateral momentum to disarm. Moreover, there
is no escaping the realities that lie at the heart of contemporary difficulties
in various arms control contexts. But it is also apparent that multilateral



diplomats would like to avail themselves of better tools than they deploy
currently to tackle the increasingly complex and (in some cases) seemingly
intractable challenges they face.

In response, UNIDIR recently initiated a project with generous
assistance from the Government of Norway aimed at reframing multilateral
disarmament in humanitarian terms. This project is entitled “Disarmament
as Humanitarian Action: Making Multilateral Negotiations Work”. Based on
the recognition that a greater human security focus is relevant to
disarmament and arms control processes, the project is concerned with
developing practical proposals on how this broad concept can be applied
in functional terms to help negotiators.

This volume stems from a meeting held on 3 November 2004. The
meeting introduced the Disarmament as Humanitarian Action project to a
range of experts from the disarmament and humanitarian environment.
That meeting outlined basic concepts behind the project. And it generated
examples of alternative perspective and possible approach in order to
prompt suggestions and feedback. This is especially important because the
project tries to adopt practitioners’ perspectives in understanding these
issues.

The meeting followed Chatham House rules in order to encourage
frank and open discussion. However, this volume contains papers by each
of the four speakers based on their presentations, as well as a condensed
summary of the meeting’s subsequent discussions.

| offer a few words now about each of the volume’s contributors. John
Borrie, leader of the Disarmament as Humanitarian Action project, recently
returned to UNIDIR after a year-and-a-half stint with the Mines-Arms Unit
of the International Committee of the Red Cross (ICRC). Prior to that he was
a Research Fellow at UNIDIR between September 2002 and April 2003.
During that period he researched and wrote A Global Survey of Explosive
Remnants of War, which was published by Landmine Action (UK), and
which was fed into the CCW negotiations on a protocol on explosive
remnants of war in June 2003. Previously John was Deputy Head of Mission
for Disarmament in Geneva with the New Zealand government, and was
involved with most facets of disarmament and arms control in his role there.
In this volume he has written about Rethinking Multilateral Negotiations:
Disarmament as Humanitarian Action.



Dr Robin Coupland is adviser on armed violence and the effects of
weapons for ICRC. He became a Fellow of the Royal College of Surgeons
and joined the ICRC in 1987, working as a field surgeon in many countries,
and holds a graduate diploma in international law from the University of
Melbourne in Australia. Robin has published medical textbooks about care
for wounded people and many articles relating to the surgical management
of war wounds, the effects of weapons and armed violence.

As part of his current position Robin has focused on the effects of
conventional and anti-personnel weapons and has developed a health-
oriented approach to a variety of issues relating to the design and use of
weapons. He has paid particular attention to the effects of anti-personnel
mines and fragment injuries and the disruption of bullets using the Red
Cross wound classification.

In promoting the concept of armed violence as a health issue, Robin’s
work pertains to a number of international legal issues and in particular the
responsibility of governments to review new weapons and weapons’
systems. He has developed an analytical framework of armed violence as a
tool for reporting and communication. He has drawn on these themes in his
article on modelling armed violence: a tool for humanitarian dialogue in
disarmament and arms control.

Dr Patrick McCarthy is Coordinator of the Geneva Forum, a joint
initiative of the Quaker United Nations Office in Geneva, UNIDIR and the
Programme for Strategic and International Security Studies of the Graduate
Institute of International Studies. Geneva Forum seeks to advance
disarmament and arms control processes in a number of areas. Before
joining the Geneva Forum in 2000 he worked for the Organization for
Security and Co-operation in Europe (OSCE) in Kosovo in the areas of
human rights, democratization and election preparation and was the
Conflict Prevention Coordinator of the 1999 “Hague Appeal for Peace”.
Patrick has a PhD in political and social sciences from the European
University Institute in Florence, Italy. He has taken advantage of his unique
vantage point at the intersection of arms control and humanitarian issues to
write about deconstructing disarmament: the challenge of making the
disarmament machinery responsive to the humanitarian imperative.

Vanessa Martin Randin is a researcher on the Disarmament as
Humanitarian Action team. Prior to joining UNIDIR in 2003 Vanessa was a



Rotary Fellow at Lancaster University in the United Kingdom, where she
completed her MA in international relations and strategic studies. She also
holds a degree from the University of Western Ontario in Canada. Together
with John Borrie, she presents findings from a research study as part of the
Disarmament as Humanitarian Action Project entitled “A comparison
between arms control and other multilateral negotiation processes”.

On behalf of the authors and myself | would like to thank the following
people and institutions for their advice or assistance in the process of
preparing this volume and the meeting that inspired it: the Ministry of
Foreign Affairs of Norway (particularly Ambassador Steffen Kongstad, May-
Elin Stener, Gro Nystuen and Merete Lundemo), Daniel Prins of the
Permanent Mission of the Netherlands to the Conference on Disarmament
in Geneva, Christophe Carle, Nicolas Gérard, Kerstin Vignard, Derek Miller,
Isabelle Roger, Anita Blétry, Talayeh Voosoghi, Gustavo Laurie and John
Flanagan of the United Nations Mine Action Service, the staff of DDA—
both in New York and in Geneva—David Atwood of the Quaker United
Nations Office in Geneva, Ambassador Tim Caughley and Hinewai Loose
of the Permanent Mission of New Zealand in Geneva, the Mines-Arms Unit
team in the Legal Division of ICRC, Bo Kjellén, Juhanni Lénnroth, the World
Health Organization Framework Convention Team on the Tobacco-Free
Initiative (particularly Douglas Bettcher, Gemma Vestal and Marta Seoane)
and Brook Boyer of the United Nations Institute for Training and Research.

Patricia Lewis
Director
UNIDIR






John Borrie

Increasing attention has been focused in recent years on the need for
multilateral negotiation processes in the disarmament and arms control field
to “think outside the box” in addressing contemporary challenges. But
beyond recognition that there are imperfections in current approaches, it is
not always clear that the parameters of the existing box are sufficiently
understood or, indeed, what these new approaches should be in practical
terms. This introductory paper considers some of the assumptions that
negotiating practitioners in the multilateral disarmament and arms control
field currently hold—among them orthodox notions of national security and
“political will"—and questions whether they are always sufficient or
appropriate in framing effective multilateral responses.! Several different
ideas are unpacked (ideas that might initially appear disparate) pointing to
some avenues for follow-up in order to assist negotiating practitioners in
their work.

Security thinking in the context of multilateral arms control and
disarmament has, at least until lately, been dominated by security concepts
focusing on external threats to states and, in particular, threats posed by
other states. While traditional forms of inter-state military conflict appear (at
least for now) to be on the wane, a host of other scenarios involving
insecurity and violent conflict are burgeoning in the twenty-first century.
These range from transnational violent threats associated with terrorism,
trafficking in people and illicit goods, ethnic and communal conflict to the
total failure and breakdown of certain states’ internal order.

Beyond their immediate and local effects, the consequences of these
forms of conflict can be amplified widely because of the increasing inter-
connectedness of the international system, as recognized in the recent



report of the United Nations Secretary-General’s High-Level Panel on
Threats, Challenges and Change.? The international system is, for its part,
encountering real difficulties in dealing effectively with collective security
problems through the usual multilateral arms control and disarmament
mechanisms. This lack of progress ultimately has serious human
consequences.

At the same time, alternative perspectives have evolved in order to
contextualize and devise solutions to problems associated with violent
conflict. The United Nations Development Programme (UNDP) Human
Development Report 1994 is generally regarded as a watershed in this
regard, incorporating as it did a broad view of “human security” focusing on
the security of the individual, rather than of the traditional unit of security—
that of the state.> A myriad of human security definitions have emerged
since then, to the extent that more than a decade later there is no general
agreement about what the term means in functional terms, let alone how it
should be applied.

Nevertheless, human security and humanitarian approaches to
problem-solving do have utility in assisting practitioners in multilateral arms
control and disarmament negotiations. This has been shown, for instance,
by their limited application in the Antipersonnel Mine Ban Convention
process, the 2003 protocol on explosive remnants of war and in the context
of combating illicit trade in small arms and light weapons.* These
approaches differ from the ways in which practitioners in multilateral arms
control and disarmament traditionally view issues of security. In orthodox
disarmament and arms control negotiating environments the state—not the
individual—is the sole referent point for achieving and reaping security
benefits.

This “national security” referent point remains relevant and important.
Nor is it likely to be eclipsed while the nation state remains the basic unit of
international order. But new and complex challenges of security this
century, such as small arms and light weapons proliferation and reducing
the risk of advances in the life sciences being turned to hostile use,
increasingly call for supplementary perspectives in order for them to be
addressed effectively. Humanitarian perspectives and concepts can
constitute certain of these supplements. They do not need to be viewed as
exclusive alternatives to national security approaches in order to assist
negotiating practitioners and can help build common ground in responding



to collective challenges in security, especially as states are responsible for
contributing to their citizens’ security in individual and communal terms, as
well as from external threats posed by other states.

To help assist negotiators, UNIDIR recently initiated a project aimed at
reframing multilateral disarmament and arms control issues in humanitarian
terms from a problem-solving perspective. The project will analyse
practitioners’ viewpoints in arms control and disarmament processes and
suggest new concepts, tools and techniques that might assist them. Hence
the project’s title—Disarmament as Humanitarian Action: Making
Multilateral Negotiations Work.

Answering questions about what makes some negotiations in arms
control and disarmament more successful than others (and, indeed, what
even constitutes success) is not easy. Nor is it the purpose of this
introductory paper. Instead, some basic parameters are introduced here
and we outline what we mean by “reframing” multilateral disarmament and
arms control as humanitarian action.

As the first step to doing so, it is important to explain what is meant by
terms such as disarmament, arms control and humanitarian action, as used
here. Disarmament, for example, is a term that carries various connotations.
For our purposes it is “the traditional term for the elimination, as well as the
limitation or reduction (through negotiation of an international agreement)

of the means by which nations wage war”.>

It should be noted that disarmament and arms control are not
supposed to be interchangeable terms, although they are sometimes used
as such. Arms control was a term originally coined in the 1950s referring to
international agreements intended to limit the arms race between the
United States and the Soviet Union. It was recognized that these activities—
limiting, rather than reversing arms competition—differed from
disarmament because general and complete disarmament did not seem
readily achievable at the time. Non-proliferation is also a term that has been
in use sigce at least the 1960s, and falls within the umbrella concept of arms
control.
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Defining humanitarian action or assistance is trickier. In fact, these
overlapping concepts possess no generally agreed definitions. A recent
international meeting of humanitarian negotiators concluded that this was
not necessarily a problem from a practical perspective, however. “There
had always been different forms of humanitarianism and it had not been
proven whether the lack of identity has had a bad impact on humanitarian
work.”” For our purposes humanitarian action can be defined as an
inclusive term connoting activities that stem from rules or principles of

international humanitarian law (IHL), also known as “the laws of war”.8

An intrinsic link exists between disarmament, arms control and
international humanitarian law:

All laws of war suffer from one common weakness: the rules of conduct
established for belligerents in time of peace may not resist the pressure
of military expedience generated in the course of hostilities, and the
attempts to “humanise war” may sometimes prove futile. The danger
that the weapons prohibited may, under certain circumstances be
resorted to—as has occurred on several occasions—will not disappear
as long as these weapons remain in the arsenals of States. Hence the
intrinsic link between the development of the humanitarian laws of war
and progress in the field of disarmament.”

On this basis “one could argue that if the principle of distinction or the
prohibition on the use of weapons which cause superfluous injury or
unnecessary suffering had been respected by all belligerents, disarmament
and arms control treaties would be less necessary”.'®

A defining feature of the modern era of armed conflict is humanity’s
capacity to extinguish itself as a species. Merely the existence of nuclear or
biological weapons, for instance, is destabilizing and their use could have
terrible consequences. The ever-real potential for escalation of
conventional armed conflict to use of so-called weapons of mass
destruction necessitates acknowledging that continuum of armed violence,
and the requirement for ways to alleviate or prevent such escalation.
Disarmament and arms control and IHL have important roles to play in this
context.!!



Despite the pressing need for the enforcement, consolidation and
further strengthening of such norms, however, some important multilateral
disarmament and arms control processes—like the Conference on
Disarmament—have lately become moribund. Others like the Ad Hoc
Group of states parties to the Bacteriological (Biological) and Toxin
Weapons Convention (BTWC) (tasked with negotiating a verification
protocol to that treaty), have been rejected or superseded by less robust
processes. This has led to questioning by some of the value of multilateral
disarmament and arms control.

Moreover, the period since the terror attacks of 11 September 2001
has seen a recasting of many security responses at the state level as elements
of an international “war on terror”. There are sound reasons for this new
emphasis. But, still, the change in emphasis can obscure the reality that
states, and the international community at large, remain vulnerable to
threats to their security from other states, not only from armed non-state
actors like Al-Qaeda.

The change of emphasis has benefited some multilateral forums,
though. The United Nations Security Council, for example, has enhanced
its institutional role in coordinating non-proliferation against weapons of
mass destruction by means of its resolution 1540. This resolution
established a Committee of the Security Council for at least two years in
order to monitor the resolution’s implementation “and to this end calls
upon States to present a first report no later than six months from the
adoption of this resolution to the Committee on steps they have taken or
intend to take to implement this resolution”.' New types of collective
response have also emerged such as the United States-led Proliferation
Security Initiative (PSI), which stresses “practical cooperation” by PSI
partners in physical interdiction efforts against weapons of mass
destruction."® The importance of other innovations, such as Cooperative
Threat Reduction measures to reduce proliferation risks in the countries of
the former Soviet Union, have been reaffirmed.

However, it is significant that these new frameworks for potential
action are founded upon existing norms including the Nuclear Non-
Proliferation Treaty (NPT), BTWC and the Chemical Weapons Convention
(CWCQ). This relationship is alluded to in Security Council resolution 1540—
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although the resolution’s text skirts the issue of how comfortably its
enhanced role sits with existing review processes under these treaties that
include all of their respective memberships and which are more
representative than the limited membership of the Security Council. With
respect to the role of the PSI its chief advocate, the United States, contends
that “the foundation of our ability to act in support of PSI activities is our
respective  national legal authorities and relevant international
frameworks”."* This is combined with an insistence by Washington that PSI
is an activity not a process in the face of “a much larger set of apprehensions
and uncertainties that have rightfully stirred doubts that the PSI will indeed
contribute to non-proliferation goals without undermining international

peace and cooperation”.!®

What has not changed is that further normative enhancement of
international norms—as opposed to just their enforcement—will require
multilateral structures for legitimacy, if not for substantive development.
Even if collective disarmament and arms control processes have been
partially eclipsed by other types of response, they remain commonly agreed
benchmarks among a wide spectrum of the international community. Other
types of response that lie between the national and broadly multilateral in
the international security domain are not necessarily incompatible. But the
maintenance and further development of multilateral disarmament and
arms control norms are probably indispensable if these other levels of
response are to be effective.

Ultimately, disarmament and arms control negotiation developed
because of the need for states to enhance their security collectively,
primarily for protection from one another. Despite terrorism representing a
dominant theme at present, the need to develop multilateral agreements
among states on common norms will remain.'®

Strong calls have been heard from entities such as the High-Level Panel
on Threats, Challenges and Change for strengthening the most visible
multilateral structure—the United Nations system—through institution-
building. And the Panel calls for greater support by member states to
reinvigorate multilateral problem-solving in international security.!” This is
important, but not the whole solution. Answers need to be found to
underlying questions of how momentum to succeed can be brought back
to multilateral disarmament and arms control by helping existing processes



to start moving again. Otherwise new processes needlessly risk becoming
mired in similar difficulties to current ones.

These issues are especially pertinent in the wake of the re-election in
the United States of George W. Bush for a second presidential term.
Responding to accusations that it is increasingly unilateralist (or is at least
turning away from multilateral forms of international security response) the
United States has insisted that it is still committed to multilateralism—but
will not support negotiating outcomes it does not Eerceive to be within its
definition of the United States’ national interest.' Both these contrasting
perceptions point to the need to ensure that multilateral disarmament and
arms control responses are tuned to function more effectively in order to
make them more attractive as venues for substantive engagement to solve
international security-related problems.

Common sense suggests that, just as sustainable enhancements to
international security need the legitimacy that collective multilateral norms
can bestow, it is unrealistic to expect key players in the international system,
like the United States, to remain committed to multilateral processes when
they perceive their vital interests threatened because these lack
responsiveness or adaptability. In the longer term, failure to address such
criticisms will merely add validity to them, which benefits nobody. “A
conscious strategy of multilateral engagement implies a commitment to
correcting these deficiencies and improving the emerging framework of
global cooperation. It means designing strategies that maximise the benefits
of working with others while minimizing the costs and constraints.”'?

Making multilateralism more effective is certainly easier said than
done. Examining factors associated with multilateral negotiations and the
ways in which they interact is one place to start in considering how to
making it so. Some specific observations to this end are presented later in
this volume.% A better understanding of how negotiations work—or fail to
work—in practice may also cast light on the various phenomena often
described as comprising “political will”, which is a term often used by
multilateral diplomats. But it is questionable whether political will is a
concept useful in analysing their dynamics because referring to political will
is like describing the weather on a particular day as the product of the forces

13
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of nature: it rather states the obvious and conveys little in the way of useful
insight or description.

For all of its deficiencies, however, political will remains firmly part of
the lexicon of the disarmament and arms control negotiator. As a shorthand
term this is fine. In recent years, however, “lack of political will” has become
elevated to the status of an explanation in itself for lack of progress in
disarmament and arms control when it is merely a sign pointing to specific
obstacles or postures that make effective negotiating outcomes more
difficult to achieve.

As indicated above, the reality is that while orthodox multilateral
processes have suffered in recent years some other collective responses, like
the PSI, have nevertheless been undertaken and may prove quite
successful. Even among those states least inclined to use the orthodox
multilateral disarmament and arms control machinery, therefore, there are
still extraordinary efforts at the bilateral and plurilateral levels. This indicates
that we are not confronted by a situation of apathy. Rather, political
attention and energy are being diverted into channels other than traditional
multilateral disarmament and arms control forums.

Although they are more formal terms than political will, disarmament,
arms control and humanitarian assistance are, nevertheless, also concepts
that have to reflect political imperatives and be elastic enough to be fitted
around various contexts for the policymakers and negotiators using them.
Consequently they are difficult to test by means of falsification: there are no
hard-and-fast rules about what may or may not qualify for consideration
within the disarmament, arms control and humanitarian spheres, apart from
political acceptability. In a post-11 September world this has already proved
more malleable than it was perceived to be previously.

Unlike political will, however, these terms function as descriptions in
the context of multilateral dynamics, not as explanations for them.
Correspondingly they remain relevant provided they help negotiators
conceptualize problems and possible ways to solutions. They lose their
value as useful concepts if their boundaries or other characteristics become
too confining.

Disarmament, arms control and humanitarian assistance have further
value. They help to create (or, in the best cases, to preserve) links between



negotiating practitioners in the disarmament and arms control field with
wider constituencies, for example in transnational civil society, in order to
enable the latter to understand and mobilize on issues of concern to them
in ways relevant to influencing the direction of negotiating processes.

By contrast, explanations of negotiating processes or dynamics
predicated simply on perceived levels of political will tend, in practice, to
obscure rather than aid transparency to those outside them. This is not
helpful in ensuring accountability of policymakers and negotiators to their
domestic constituencies or to broader international public opinion. Nor
does it help negotiating practitioners distinguish features of their working
environment that are intentionally caused by features that were not
intended or “designed” into the operation of the system, but arose for other
reasons.

Rather than couching analysis in terms of political will then, it may be
more useful to consider disarmament and arms control negotiators
interacting in multilateral forums as members of a distinctive “community
of practice”.

What does this mean? For our purposes a community of practice
simply entails “a group of people who over a period of time share in some
set of social practices geared toward some common social purpose”.?!
Some of these practices, such as titles, formal rules of negotiating procedure
and other working methods—are formal. Some other practices—perennial
coffee breaks, “off-the-record” working lunches and dinners as well as the
art of fobbing off dull colleagues at diplomatic receptions, for instance—are
informal. But an understanding of what they are, how they work and the
roles and responsibilities of members is implicitly shared in that community.
It is what connects a group of individuals. But it is also what sets them apart
from others. This community of practice, however loose and amorphous it
may be perceived to be, is what fashions negotiating outcomes within
various parameters.

The concept of a community of practice outlined above is also useful
because it is a way of viewing multilateral negotiators as more than simply
mouthpieces of their governments. It recognizes that their interactions are
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dynamic. The exploitation of these dynamics makes negotiation and
compromise possible at the multilateral level in the pursuit of policy
outcomes.

Moreover, examining these issues in terms of the functioning of a
community of practice allows the possibility of structural problems arising
in—and across—multilateral disarmament and arms control processes for
reasons that are not premeditated in political or diplomatic terms. To put
this another way: if we accept that diplomatic and multilateral practices
evolve over time for reasons other than those designed intentionally, then it
follows that some aspects of the community of practice are not designed.
This can result in dynamics or practices that are unproductive, and which
were unintended. In political-will explanations the absence of political will
has logically to be the product of premeditated agency—it has to be
“somebody’s fault”. (There is “will” or “lack of will"—"anti-will”, if you
like—or the “wrong kind of will”, which all presuppose conscious agency.)
But sometimes there is simply no identifiable culprit for problems or
inefficiencies.

The idea of a community of practice should not be a great conceptual
leap for diplomatic practitioners. Most already recognize the existence of
differences between their informal and formal methods of interaction when
they speak, for instance, about “personality”, “atmospherics” or
“negotiating room dynamics” as x-factors in negotiations. These labels also
point to the fact that negotiation processes in the disarmament and arms
control context are highly iterative. That is, they are affected by many
different variables that dispose their dynamics to further change on a
continuous basis.

[terative negotiating dynamics, in themselves, are not sufficient to
constitute a community of practice. That is because some of the variables
of a negotiation process may be unique to it and reflect particular
sensitivities of the parties or dimensions of the substance of the negotiation,
which will not be duplicated again. But other variables are likely to be
common to disarmament and arms control negotiators’ community of
practice across various processes—especially as legal and diplomatic
precedent usually guide them and the same people often work in different
negotiations. Examples include rules of procedure and regional group
structures (in forums such as the Conference on Disarmament) and the
cohesive attitudes or ideologies of states or groups of states in their



negotiating interaction. They shape iterative negotiating dynamics and are
recursive in different processes to the extent that they cumulatively reflect
and contribute to negotiators’ community of practice. This, in turn, helps to
constitute diplomatic precedent.

It follows that while some negotiating variables are visible at the level
of the narrative, others only become fully visible by observing negotiating
interaction over longer time frames and in the context of broader
comparison of various negotiating processes. This does not mean that
narrative explanations for specific multilateral disarmament and arms
control processes are incompatible with other forms of analysis. But such
narratives are unlikely to be complete on their own because changes in the
character of their community of practice may be all but imperceptible to
disarmament and arms control negotiators, journalists and statespeople in
one process or brief time frame. This is especially so because membership
of this community tends to be highly fluid, with individual participants also
being members of other cross-cutting communities of practice—civil
services being one—that see them move in and out at frequent intervals.

While the evolution of a community of practice is usually gradual in
terms of the work spans of its individual members, broader changes in the
international security context may be rapid and far-reaching. Indeed it has
become a common cliché that we live in a globalizing world, which is
another way to say it is more interconnected. The consequences of
increasing interconnectedness, in  conjunction with  continuous
technological advance, are profound for the maintenance and
development of international security by multilateral means.??

First, instantaneous communications create new pressures on
negotiators to compress information-processing and decision-making time.
And there is increasing potential for scrutiny of day-to-day diplomatic
negotiating activities and interaction by their governments (as well as others,
by means of espionage, for instance). Modern technologies such as the
ubiquitous mobile phone, hand-held wireless e-mail devices and jet air
travel can be double-edged swords. They enable a negotiator to gain access
to distant resources and sources of information more easily. Conversely they
lose their value if these links become a straitjacket restricting object-
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oriented responses flexible enough to capitalize on opportunities emerging
from negotiating dynamics (of “being in the room”) of which authorities at
home may not be fully cognizant.

Secondly, many of the issues requiring multilateral responses in the
field of disarmament and arms control are increasingly complex and inter-
dependent. lllicit small arms and light weapons proliferation, for instance,
is potentially global in scope. But even a cursory look reveals a complex
mosaic of different situations that defy straightforward characterization at a
global level. There are no simple answers as to why individuals or groups
across a broad range of different societies want to get guns or to use—or
threaten to use—them to kill or injure other human beings. The presence
of accumulations of automatic weapons in civilian settings in many societies
is a menace to stability and safety, but the linkage is not automatic.?
Solutions that simply address the characteristics of these weapons (which
are similar in technical design the world over) without considering
contextual factors such as poverty and lack of economic opportunity, for
instance, are therefore likely to fail in addressing complex phenomena like
illicit small arms and light weapons proliferation that affect (and reflect) the
behaviour of many individuals and groups within different societies.

The international humanitarian law and disarmament and arms control
domains, for their part, developed in the nineteenth and twentieth
centuries as corollaries of security diplomacy at the inter-state level, rather
than at the individual or community levels. The basic unit of this diplomacy,
the nation state, was recognized as early as the Peace of Westphalia in 1648
at the conclusion of the devastating European Thirty Years” War, although
the term “national security” as understood in the modern sense was not
used until after the Second World War.?* Nevertheless, the Westphalian
Peace is generally seen as a watershed because it signalled a shift in the
character of power struggles from the religious to the secular. Such a shift
resulted in the development of inter-state relations along lines dictated by
national “interest” or power to an increasing extent as time passed. The
development and the centralization of power within European nation states
itself reflected the exigencies of waging war (or of possessing the capability
to make war) in a geopolitical environment in which potential adversaries
were doing the same.?”

Historians usually date the early days of recognizably multilateral
diplomacy from the convening of the European “great Powers” in the



Concert of Europe in 1815 after the defeat of Napoleon. Although
diplomatic negotiation in the nineteenth century involved men of different
nationalities (and they were virtually always men) they came from similar
classes, backgrounds, interests and outlooks. Moreover, in a world in which
communication was usually limited to the pace of a horse, sailing ship or
slow steam train most geopolitical issues such as wars unfolded over weeks
or months.

Nor was the international system multilateral in the sense to which we
are accustomed today. Until decolonization began in earnest in the middle
of the twentieth century there were only a handful of great Powers. This
made negotiating interaction much more manageable in its number of
variables than the 190 or so countries belonging to the United Nations
today. A few countries, a few people, a few languages, common histories
and understandings of what constituted “diplomacy” all helped to cement
a common community of perceptions and attitudes towards negotiating
interaction.?® Nor did the influence of the media, while growing, have the
same impact that it does today.

Scholars identify varying phases or transitions in the development of
multilateral diplomacy. Some perceive a shift from traditional diplomacy
based on the principles of Europe’s nineteenth-century balance of power to
Wilsonian ideals of “open diplomacy”. However, such transitions can be
(and are) contested: Lippman, Morgenthau and Kissinger are examples of
better known so-called “realists”. Indeed, the realist school’s conception of
national security has dominated the development of security thinking both
in the “strategic” policymaking community and in the multilateral sphere
since the 1940s until at least the late 1980s.2” Today theoretical
frameworks abound for interpreting and analysing the direction of the
international system and approaches to achieving security from “clashes of
civilizations” (Huntington), “America is from Mars, Europe is from Venus”
(Kagan) to an emerging “empire lite” of imperial and humanitarian
intervention by the world’s leading Powers (Ignatieff), to name but a few
contemporary examples.?®

One way to consider the substance of disarmament and arms control
negotiations as they developed through the twentieth century would be to
describe them as generally reductionist rather than synthetic. All this means
is that as disarmament and arms control’s community of practice gradually
developed it tended to do so along lines that broke down complicated
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problems into their constituent elements. Specialists were brought in to deal
with technical or military issues within negotiations. Oversight at the
diplomatic and political level was supposed to keep this aligned with the
broader picture. Reductionism was not so much a driver in interaction
between states in terms of their security as a means to help them achieve it.

This “orthodox” model was, and continues to be, very powerful. It is
especially useful in circumstances in which each negotiating actor has the
time and resources to study and understand the postures of its negotiating
counterparts. Moreover, the nature of a number of twentieth-century
disarmament and arms control negotiations meant that they could be
divided up productively in such a reductionist manner. Examples include
nuclear reduction measures agreed between the United States and the
Soviet Union, the Conventional Forces in Europe agreement and the CWC
negotiations.?? These agreements all contain discrete components, lists—
whether of bombers, tanks, nuclear warheads or toxic chemicals—and are
rationally organized to solve concrete problems of identification,
verification and other aspects of arms control or disarmament.

Sometimes for practical or political reasons the reductionist tendency
could only be taken so far, though. Agreements such as the 1972 BTWC
looked very different, for instance, from the CWC agreed later. In the
BTWC case the means of verification to ensure confidence in compliance
with its prohibitions lagged behind the political commitment underpinning
its negotiation. Consequently, beyond containing general undertakings and
prohibitions, the BTWC is very general in its drafting—legally binding
statements of intent without provision for verification or other measures
intended to promote confidence in compliance.?®

The contrast between reductionist and synthetic modes outlined
above is, of course, oversimplified. But it serves to illustrate a limitation of
traditional approaches to disarmament and arms control; that they can be
confounded when there are too many different but interacting factors to
analyse. As mentioned above, new disarmament challenges this century are
increasingly characterized by the interdependence of myriad variables,
rather than the innate strategic qualities of specific objects or systems. The
interaction of these variables creates emergent properties in the
international security system, which are not necessarily seen by taking the
system apart and examining each of its constituent elements. The non-



linearity of some of these interactions is something that may be profoundly
counter-intuitive to diplomatic negotiators.’

Two differing examples help to illustrate this point. First, a lot of
technology with proliferation potential for biological weapons is inherently
“dual-use”. This means that hostile use of the life sciences is largely a
question of intent rather than access to special materials or equipment.
Biological weapons can potentially be made with quite basic materials and
knowledge usually used for peaceful purposes. “Biotechnology is becoming
cheaper, and knowledge of it more widespread. The place that the life
sciences occupy in society is widening.”3? Most societies find it excessively
difficult or inconvenient to prohibit or regulate access to these technologies
too restrictively, especially as they usually have considerable benefits for
society when used legitimately.

The life sciences will continue to advance and increasingly permeate
society in ways analogous to the far-reaching changes to society that the
integration of electronic microprocessors wrought in recent decades. This
means the proliferation signature of biological weapons is certain to change.
It follows that understanding and minimizing hostile intent will become as
relevant to efforts in strengthening norms against biological weapons at least
as much as simply regulating access to the technologies themselves.

Some of these advances in the life sciences of potential risk for misuse
by those with hostile intent are concurrently becoming more intangible in
form. Examples already exist: the genetic sequencing of a number of viruses
such as polio and some members of the orthopox virus family means that
they can (and have) been reconstructed synthetically in laboratories using
common materials without an original sample of the pathogen being
needed.?3 Synthesis of bacteria is predicted to follow.>*

This greater intangibility of life science technologies of potential
relevance to hostile use is likely to have profound implications for non-
proliferation efforts in the long term, especially as auxiliary laboratory
technologies also become more affordable and widespread. Moreover,
scientific and technical knowledge is also diffusing in new ways (like over
the Internet) that may not afford close supervision. This convergence of
factors invites the likelihood that hostile use of the life sciences will come
about for flippant or casual reasons involving misplaced curiosity or lack of
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awareness by individuals about the consequences of their actions, as the
development and spread of computer viruses already occur now. 3

A second example, that of illicit small arms and light weapons
proliferation, also poses complex challenges, as discussed earlier. But the
characteristics of this proliferation—its causes, progression and
consequences—although complex, differ in nature from hostile use of the
life sciences. Indeed, this issue is perhaps most usefully seen as a cluster of
overlapping concerns based on the understanding that the presence of
these weapons in post-conflict situations, or in large concentrations in any
society, can be profoundly detrimental.

A characteristic of small arms and light weapon proliferation problems
in distinct environments is their potential for interconnection. Weapons
slosh from conflict to conflict, possession by non-state actors can become
widespread, and their humanitarian consequences—forced migration,
ethnic cleansing, refugee crises—may take on regional and international
dimensions. “Even if one could turn off the small arms tap tomorrow, they
would continue to circulate between conflicts, communities and
combatants. This is because the diffusion of small arms takes place at the
interface of global and local arenas, in situations of inequality and
insecurity, posing intricate challenges to national, regional and international
actors.”3® For example, “because of their long life span, small arms are
continuously recycled from old conflicts. AK-47s and M-16s used by
combatants during the Vietham War have resurfaced as far afield as
Nicaragua and El Salvador more than 30 years later. Highly durable, they
frequently outlast peace-agreements and can be taken up again well after
the conflict has ended”.?” These complex and interconnected
characteristics that may defy uniform responses globally call for greater
understanding by negotiating practitioners.

In sum, it is not difficult to see why the multilateral disarmament and
arms control community, grounded in a national security paradigm, is
encountering mounting problems in situations of increasing complexity and
interdependence in which the state is not the only, or even the most
relevant, unit of analysis or decision-making. This is partly because (as was
explained above) its community of practice evolves gradually. It may also
be due to limits of understanding among practitioners about the
ramifications of these changes for their work. Or, more likely, it may be due



to difficulties in knowing how to operationalize this awareness in
negotiating terms.

It is time now to return to “human security” concepts. As noted above,
there is no agreed definition of what human security is. A recent survey of
21 scholars in the humanitarian security field revealed a wide range of
notions of how it is most suitably defined, from a “bridge between the
interconnected challenges confronting the world”, “psycho-social well-
being over time” to “a concept in search of relevance”.38

If human security lacks a consensus meaning, what use is it for analysis
and decision-making? Those who believe human security approaches have
utility note that human security takes the perspective of the individual and
of the community, rather than the nation state. A further hallmark of human
security approaches and, indeed, of humanitarian responses in general, is
the degree to which they recognize interlinkages between different
domains, both within and beyond the traditional elements of national
security. Successful humanitarian response is inherently multidisciplinary. It
is in this sense that concepts deployed or originating in the humanitarian
sector may provide useful frameworks for tackling disarmament and arms
control challenges: human security concepts are different wavelengths at
which to view disarmament and arms control problems.

There is, however, divergence between so-called “narrow” and
“broad” conceptions of human security. UNDP, for instance, established a
broad concept with seven components: economic, food, health,
environmental, personal, community and political security. In the same
groundbreaking Human Development Report 1994 the authors argued that
“the concept of security has for too long been interpreted narrowly: as
security of territory from external aggression, or as protection of national
interests in foreign policy or as global security from the threat of a nuclear
holocaust. It has been related more to nation-states than to people”.>?
Overall, the UNDP concept “acknowledged the imperative for multi-
faceted and human-centred security in daily life and the conviction that the
search for stability lay in development rather than in arms”.*C While
differentiating human security from human development the UNDP
concept of human security was nevertheless very broad in scope.
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There are valid criticisms of broad human security approaches. One is
that the broader the definition the less useful it is as a basis for analysis and
response by the policymaking community, which includes the community
of practice of multilateral negotiators. (This is at the crux of the author’s
difficulty with the Commission on Human Security’s conceptualization of
human security in terms of a “vital core”.)*! By contrast, proponents of
“narrow” concepts of human security focus on evaluating the effects of
violent threats as a basis for policy response. They argue that only narrow
conceptions have resulted in successful international initiatives using
human security parameters. These initiatives include the Mine Ban
Convention, the International Criminal Court, as well as the recent
international focus on child soldiers, small arms and the role of non-state
actors in conflict.*2

A criticism of these narrower human security approaches is that they
can be so pragmatic that they risk losing their analytic clarity and
distinctiveness. An additional reservation is that while the results of
processes such as the Mine Ban Convention negotiations and small arms
might be perceived as outcomes of human security approaches (and
certainly have been talked up as such by its supporters), it does not
automatically follow that this actually did guide negotiators at the time, who
often had rather more prosaic concerns. The author (a governmental
participant in the subsequent Mine Ban Convention process as well as in the
drafting of the 2001 programme of action on illicit trade in small arms and
light weapons) remains to be convinced that human security ideas did more
than inform the views of those negotiators already openly disposed towards
them in the turmoil of drafting and deal-making. Nevertheless, it represents
a real benefit that human security provided a more coherent intellectual
framework for framing issues and negotiating on substance in these
contexts. In the Mine Ban Convention context, for instance, it enabled a
shared analysis between donor and mine-affected countries to develop and
consequently generate money and resources for mine action assistance.

Lately there have been efforts in the human security field to attempt to
move beyond disagreement about its broad and narrow conceptions. Some
have developed further ideas, such as “thresholds-based” definitions “to let
the actual risks determine what human security is not. From this, a
regionally defined human security measure can be produced. This stays
true to the original focus of the concept but renders it anal;/tically and
practically useful for addressing today’s climate of insecurity.”*



Regardless of the ongoing debate, field-based perspectives brought to
bear by the humanitarian community in multilateral disarmament and arms
control processes have been at least as important as any contribution of
human security theory. Multilateral action on anti-personnel mines, small
arms and light weapons and explosive remnants of war were all pre-dated,
and partly stemmed from, concerns expressed by international agencies,
non-governmental organizations (NGOs) and individuals working at post-
conflict environments about the effects of these weapons on individuals and
the communities to which they belonged. In the case of anti-personnel
mines these concerns motivated actors, such as the International
Committee of the Red Cross (ICRC), to begin collating data on the injuries
caused by these weapons, which in turn helped to establish empirically the
case for their abolition and the multilateral negotiating processes that
followed.**

The humanitarian community’s perspective—that the presence and
use of anti-personnel mines causes insecurity and acts as an impediment to
development—ultimately made sense to the majority of the international
policymaking community and in a form that could be acted upon. Not only
was it analytically useful in framing the problem of anti-personnel mines,
this humanitarian orientation helped to break down splits by political
grouping, particularly between North and South, that are common features
of disarmament and arms control processes.*>

The efficacy of a humanitarian framing of the anti-personnel mine
problem and potential solution was also confirmed by empirical data of the
effects of these mines and by dynamic contact between mine action
practitioners with multilateral negotiators. As Don Hubert pointed out:

... it was precisely [anti-personnel mines’] widespread use that provided
the evidence on which to build the campaign ... Campaigners directly
affected by mines included mine victims, deminers and medical staff
tasked with assisting victims. Collectively they had unparalleled expertise
and made compelling spokespersons who could not be easily dismissed
by politicians, diplomats or military personnel. Anti-mine campaigners
could consistently trump military experts by pointing to the clear
disjuncture between mine warfare theory and practice.*°

This is an important observation. Transnational civil society continues
to have a significant influence on the operation of the Mine Ban Convention
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because of this. And its research on the anti-personnel mine problem and
its effects, through publications such as the annual Landmine Monitor
published by the International Campaign to Ban Landmines, adds
credibility to its views.*” Similar civil society attempts at empirical data
collection have begun both on small arms, explosive remnants of war and,
in particular, cluster munitions because of their deleterious humanitarian
effects.

It is no coincidence that the international humanitarian mine action
community was also at the forefront of successful subsequent efforts in the
CCW process in Geneva to develop international rules on alleviating the
effects of explosive remnants of war.*® Once again this drew upon the
experience of practitioners in the post-conflict humanitarian field, which
helped to keep political realities aligned with facts on the ground in
humanitarian and military terms, as well with public expectations.

Humanitarian approaches and human security concepts have made far
fewer inroads in the context of multilateral processes aimed at curbing so-
called weapons of mass destruction. Nuclear, chemical and biological
chemical weapons programmes have always been the subjects of particular
secrecy for governments and can be central to their notions of national
survival and prestige. Moreover, although their use has not been
unprecedented, it has been sufficiently rare to make it difficult for a
comprehensive survey of their humanitarian effects to be developed by
open-source means. First-hand technical knowledge has always been
difficult to divulge for reasons of state security, as the Mordechai Vanunu
case in Israel showed.*? (At the forefront of the antipersonnel mine ban
campaign, by contrast, were former military engineers turned humanitarian
deminers.) In the mine ban campaign, and to some lesser extent in the
context of explosive remnants and even illicit trade in small arms and light
weapons, mutual trust has evolved between civil society campaigners and
government negotiators. A greater divide remains where weapons of mass
destruction are concerned between humanitarian and “hard” national
security viewpoints that needs to be bridged by more coherent human
security ideas.

This does not mean that humanitarian efforts to frame these types of
disarmament challenge are not under way. The BioWeapons Prevention
Project, recently established by NGOs to “report regularly on developments
related to compliance of governments and other entities with the BTWC



and other international treaties that codify the norm against BW”, has
begun reporting.>® This civil-society initiated transparency measure may be
as significant in prompting public concerns by revealing the limits of
publicly available data as any new revelations it contains.

For its part the ICRC launched a public appeal in September 2002
entitled “Biotechnology, Weapons and Humanity” aimed at drawing
attention to the need for prevention of hostile use of the life sciences from
a humanitarian perspective. (There is a precedent for this: the ICRC
launched an appeal in 1918 that helped result in the 1925 Geneva Protocol
banning the use of asphyxiating gases on the battlefield.) Basing its actions
on its humanitarian mandate, the ICRC has not only undertaken to work
with governments but also sought to improve awareness at the individual
and institutional level in the professional life sciences. The ICRC is trying to
promote international and domestic laws against biological weapons, and
prompt actions at the state and non-state level to translate these into
effective practical action.”"

The ICRC approach demonstrates that bottom-up humanitarian
approaches can benefit the diplomatic disarmament and arms control
domain by raising awareness of the relevant international norms and
encouraging consistent action. As such, this holds practical lessons for the
disarmament and arms control “community of practice” in responding to
problems of complexity and individual motivations for hostile use of the life
sciences. What is most distinctive about the ICRC approach is that it is
derived from public health models of risk assessment and reduction—an
approach that appears to resonate with the international scientific and
medical communities. In particular, the ICRC stresses the need to
contextualize efforts to prevent poisoning and deliberate spreading of
disease within the context of broader public health and development efforts
rather than simply in terms of fighting “bioterrorism”. Rather than
predicated solely on a national security approach, which elicits suspicion
among many individuals in the professional life sciences, the ICRC web of
prevention concept can be characterized as a distinctively humanitarian
response to a proliferation challenge.
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This introductory paper has suggested some ideas about new ways in
which problems associated with multilateral disarmament and arms control
negotiating processes might be viewed. It has attempted to do so without
leaning on the concept of “political will”, because this leads us into an
analytical dead end. While useful as an indicator, pointing to political will
as an explanation obscures more specific, or deeper-seated, problems in
terms of “getting to yes” in multilateral negotiations. “Thinking outside the
box” in pursuit of more effective multilateral outcomes requires more than
increasing resources or proclamations of political commitment: it requires
examining the conditions under which negotiations occur, and optimizing
them to respond to current challenges. Past working practices and
assumptions should be regularly reviewed to check that they actually make
sense in the contexts to which they are applied.

To this end an alternative has been suggested, and that is to examine
the multilateral “community of practice” within which negotiators work,
and the way in which this contributes to shaping the choices, for better or
for worse, that negotiators make. This does not ignore the specific political
parameters and political pressures that can make or break a muiltilateral
negotiation that are, naturally, at the forefront of negotiators’ minds. But it
provides an apparatus for viewing these interactions as more than simply
exertion of the levers of national preponderance. Such an approach is
necessary because diplomats are more than simply functionaries and
spokespeople for their governments. As anyone who has participated in a
multilateral negotiation instinctively knows, the inherited structures and
working methods of a negotiation juxtaposed with the attitudes, personal
style, experience and personal judgement of its participants have a major
influence in creating the conditions for success or failure, through the
iterative dynamics that develop.

Another theme of this article is that increasing complexity and inter-
connectedness are creating new challenges for traditional ways of looking
at the world and responses in international security terms. Multilateral
negotiators are used to thinking of “progress” or deeper-seated changes in
technology, geopolitics, socio-economic conditions or the environment as
the backdrop to their play. But, as examples used here indicate (including
small arms and light weapons and developments in the life sciences),
complex feedback processes involving individual and other non-state



behaviour make risks and responses increasingly tricky to frame adequately
for the purposes of problem-solving. Such developments are, in fact, not a
backdrop to multilateral processes but the equivalent of a stage floor—a
floor that is continually moving. At the very least, new props are going to be
needed, and so is fresh dialogue.

One matrix of assumptions that needs review concerns national
security, as it is traditionally regarded. Too often it is used as a trump card
to prevent debate or reform of aspects of a process, such as rules of
procedure or decision-making mechanisms. While it is improbable that
national security prerogatives would or could be entirely discarded as a final
safeguard in negotiations, diplomatic practitioners need to critique its use
on a continual case-by-case basis against a broader range of concerns.

Bringing humanitarian  perspectives further into multilateral
disarmament and arms control’s community of practice would help.
Humanitarian approaches have already contributed in substantial measure
to success on some conventional weapon issues, for instance in the
achievement and implementation of the Mine Ban Convention. Human
security concepts have been useful in conceiving how security benefits for
the individual and for the community can be met, and have been grounded
in reality by the involvement of the field-based humanitarian community
alongside governments. Such approaches—bringing disarmament back to
what it is really about in practical terms, and offering a window on
understanding and capitalizing on individual and community-level
behaviours—would yield benefit across the disarmament and arms control
spectrum. These are desperately needed, including in “hard-core” national
security areas such as nuclear and biological disarmament because
preventing or diverting hostile intent is going to become more critical as
technology advances and diffuses.

Viewing disarmament as humanitarian action will not be without its
costs. Greater non-state actor input into disarmament and arms control
processes—Ilike the Conference on Disarmament, or the NPT, for instance,
in which such input is currently highly circumscribed—may make some
states uncomfortable. But inviting a broader range of input, whether it be
humanitarian mine clearance operators in the Mine Ban Convention or
physicians and civil nuclear scientists in the NPT, should not be seen as
some sort of favour to transnational civil society. In fact, a richer flow of
information and of knowledgeable perspectives is a practical means to
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making multilateral processes more effective, especially if they lead to
questioning features that have lost their purpose and utility. Failure to do so
will foreclose options for multilateral effectiveness to improve and, as a
consequence, likely undermine states’” own security.

Human security or broader humanitarian approaches to disarmament
and arms control are not “one size fits all” solutions to multilateral problem-
solving. Obviously they are context dependent, but a key characteristic—
the involvement of those they are intended to help and those who carry out
or live with the realities of work on the ground within a coherent and goal
(rather than process) oriented framework—is relevant in any context. One
main benefit, in combination with examining negotiation activities in the
context of a community of practice, is that it should help multilateral
practitioners to choose and, if need be, devise appropriate methods and
objectives.

For multilateral effectiveness of disarmament and arms control
processes to improve, practitioners must be more willing to be critical of
their working methods and behaviours—not all of which persist for sound
reasons—and to discard or modify them more readily. The most painful
part of such a process may be the point at which respective governments
and their negotiating representatives realize that abandoning or
transforming old postures or practices will concede a specific advantage.
But there is more to be gained than lost from this in the longer run; that is,
if falling back on crutch explanations like “that’s the way it’s always been
done” or “lack of political will” can be avoided. What is there to lose in a
contemporary multilateral disarmament environment beset by stagnation
and lack of ambition?

Multilateralism as meant here: a commitment to maximum
participation in dialogue among political, social, economic and cultural
forces as a means of resolving conflicts and designing institutional
processes. See R. Cox, Program on Multilateralism and the United
Nations System, 1990-1995, Tokyo: United Nations University, April
1991, p. 4.
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Robin M. Coupland'

The use of weapons with intent to cause physical harm can be analysed
in terms of health because, ultimately, it affects people’s physical,
psychological or social well-being.? Analysing armed violence from a health
perspective carries the advantage that it permits generic and objective
consideration of the effects of armed violence on its victims—frequently a
consideration driven by emotion—before entering into discussions of the
legal, political or “humanitarian” issues of a particular context. This paper
presents a model of armed violence and its effects on the health of the
victims; it is proposed as a means to introduce a humanitarian perspective
into dialogue about disarmament and arms control.?

When people suffer the effects of use of a particular weapon, at some
previous time, the weapon has to be transferred into the hands of the user;
before this it has to be produced and before production it has to be
designed and developed.* The activities along the continuum of “design-to-
production-to-transfer-to-use” are important potential determinants of the
effects of armed violence. It is no coincidence that these activities are
precisely those regulated in many multilateral arms control treaties. In
public health terms, these determinants translate into “risk factors” for any
particular impact on health of armed violence.

The fact that the effects on health of armed violence have identifiable

risk factors is the basis of the model. Whatever the nature of armed
violence, the risk factors for a given effect are the:
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* Potential of the weapon to cause the effect (corresponding to
design);

* Number of potential users armed (corresponding to production
and transfer);

* Vulnerability of the victim (the potential to suffer the effect); and

* Potential for violence (intentional use of physical force).

Effects of armed violence are only generated as long as the potential of
each risk factor has a positive value; each is a necessary but not sufficient
cause of the effects in question. This applies to any act of armed violence
with any effect in any context.

But is this model valid from a scientific point of view? Research has
shown how information from real events about both effects and risk factors
can be translated into meaningful data by the model. The same research has
shown, in relation to deaths and injuries, that the risk factors independently
influence lethality of a context.” This has been tested against three data sets.

Logic tells us that the risk factors interact. But how they do so is
complex. The potential for violence using weapons must be influenced by
the user’s perceptions of the other three risk factors. In other words, the
relationship between weapons and violence is played out in the psychology
of the user or users. By extrapolation, the weapons themselves and their
availability are major determinants of the nature, timing and extent of
armed violence. Furthermore, if, from a generic perspective, one can
validate the risk factors for a given effect, one can, in a specific context and
with a degree of scientific validity, identify the nature of the risk factors. This
has important legal implications because it may speak to the perpetrators’
intent or the degree of vulnerability of victims when the truth is not
forthcoming.

In terms of prevention, addressing only one risk factor may be
ineffective in preventing or limiting any given effect of armed violence
unless that risk factor is eliminated completely. As will be indicated in
relation to chemical and biological weapons, any single preventive measure
falls into one of the categories given by four risk factors. This implies that
multiple preventive measures, if referable to some or all risk factors, may act

in synergy.



Among other uses, the model can serve as a tool for dialogue on any
issue related to weapons and armed violence. Most importantly, it forces
simultaneous consideration of the victims and their vulnerabilities. Three
subjects that are topical issues in the arms control arena indicate how the
model could enhance a dialogue by bringing “humanitarian” concerns to
centre stage. The first is the availability of small arms and light weapons; the
second is so-called “non-lethal” weapons; and the third is chemical and
biological weapons. The paper ends with a more philosophical view of the
importance given to weapons and armed violence in human affairs and
proposes that the model could help us comprehend better the notion of
reasonable use of force.

Considering the availability of small arms and light weapons within this
model means that we must first clarify what it is about this issue that
concerns us. One way of expressing the effects of concern might be the
number of people killed, injured or coerced with military assault rifles
outside the context of armed conflict. By referring to the model, it is
immediately clear that reducing the availability of such weapons is not the
only measure that might prevent this effect; and further, that focusing on
transfer (especially on illicit transfers only) is one step removed from
reducing the effects. There is reason to believe that all those working on
small arms issues would agree with this analysis.

Some measures may be more appropriate than others in certain
contexts. These include: first, limiting the potential of the weapon to cause
the effect by reducing availability of ammunition; secondly, other means to
reduce the immediate availability of military rifles such as voluntary
submission, forced disarmament, disarmament at demobilization, buy-back
programmes, exchanges and encouraging or enforcing safe storage.® Means
to reduce vulnerability of unarmed people include ensuring good
governance, building an effective police force and preventing the failure of
states.” Equipping police forces with handguns only (which are more
appropriate for the mission of law enforcement) would lessen the chances
of more powerful military rifles being used indiscriminately or with
excessive force. In terms of the nature of violence itself, preventive
measures range from ensuring that weapons are transferred only to
recipients who are likely to respect International Humanitarian Law (IHL)
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and human rights (a preventive measure feeding off the link between
different risk factors) to insisting commanders foster discipline in their
troops. The “culture of armed violence” could be addressed at a school
level by educational programmes that espouse non-violence and rejection
of the factors that perpetuate such a culture.

Putting these and other possible preventive measures in the framework
given by the model emphasizes that no single preventive measure should
dominate in every context. Taken together, different measures may act in
synergy. Some working on small arms issues would take issue with this
analysis but to do so must refute the model.

This model also provides a useful tool for dialogue with those who wish
to belittle efforts to address this issue. When discussing the problems caused
by small arms in Africa, one frequently hears a counter-argument: “Well if
they don’t have guns, they’ll do it with machetes!” The potential of a single
military rifle to cause multiple deaths is obviously much higher than a
commonly available farm machete. Referring to the model shows that
before hundreds of thousands of people can be killed with machetes, there
needs to be: first, a very large number of people armed; secondly, they
must possess a very high level of intent (driven for example by tribal hatred)
and, thirdly, there must be extreme vulnerability of the victims.? In many
cases, the extreme vulnerability necessary can be brought by coercion with
rifles. The model, by forcing a focus on reality, can preclude unreasonable
argument.

It is difficult to oppose the development of new means and methods of
warfare, which would lead to fewer deaths, injuries, disabilities or
deprivation to civilians. However, the term “non-lethal weapons” is applied
to a range of old and new weapons the use of which is, purportedly,
associated with low lethality. Such weapons can be classified according to
how they damage or incapacitate the human body. The following
categories of weapon have been cited as having “non-lethal” capabilities:
kinetic energy (rubber bullets, sponge bullets, etc.); entangling technologies
(nets, sticky foam); chemical weapons; biological weapons; acoustic
beams; electric shock technologies; infrasound; and electromagnetic waves
of a variety of wavelengths.'”



Lethality is an effect; it means the proportion of people affected by the
use of a weapon who ultimately die.!” The model explains how all risk
factors play into lethality of a context that can theoretically range from zero
to 100%. Therefore, the lethality associated with the use of a particular
weapon is an outcome of context; it is not an inherent property of the
weapon. This analysis shows how claiming that a weapon is “non-lethal” or
even “less than lethal” does not reconcile with an understanding brought by
the model. The notion has politically correct or even humanitarian
connotations and is, therefore, an effective marketing strategy.

Significantly, blinding lasers were developed in the “non-lethal”
paradigm but their use has nevertheless been prohibited in armed
conflict.!?

Furthermore, conventional weapons (firearms, mortars, shells, etc.) are
not necessarily “lethal”. In the context of armed conflict, the lethality
resulting from the use of conventional weapons as recorded since the
Second World War is around 20%. Conventional weapons can be used
without any lethality: posturing, threats, firing away from the person are all
“non-lethal” options. Other weapons lend themselves to use by, for
example, police in law enforcement or riot control; their use in these
circumstances can reasonably be expected to result in a low lethality.
Deaths are clearly less likely when police or military bodies use tear gas or
rubber bullets for law enforcement as compared with the use of firearms.

Therefore, the main question is not about the lethality of weapons. It
is about whether a given weapon is appropriate for the mission while
knowing the lethality and permanent injury likely to occur in the execution
of that mission. This is the central issue when considering the legality of any
weapons whether for law enforcement or for military use in armed conflict
according to human rights law or IHL respectively. Specifically, states parties
to the 1977 Protocol | Additional to the 1949 Geneva Conventions of 12
August 1949 have an obligation to review the legality of any new weapon,
means or method of warfare that state is studying, developing, acquiring or
adopting.® There is no exception for weapons deemed “non-lethal”.

According to the doctrine of the North Atlantic Treaty Organisation
(NATO), “non-lethal” weapons will only ever be a complement to
conventional weapons.'* One major concern, supported by examining the
use of “non-lethal” weapons according to the model, is that if such weapons
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are used in armed conflict they could increase lethality on the battlefield by
simply elevating the vulnerability of combatants to the effects of
conventional weapons. It is pertinent that the 1993 Chemical Weapons
Convention (CWC) specifically prohibits the use of riot control agents as a
method of warfare."®

For those involved in disarmament negotiations relating to biological
and chemical weapons, the term “non-lethal” has introduced considerable
confusion. There is a small but growing body of opinion that both the 1972
Bacteriological (Biological) and Toxin Weapons Convention (BTWC) and
the CWC will need to be revised to permit the development, production,
transfer and use of “non-lethal” biological or chemical weapons. However,
as with conventional weapons, use of traditional biological or chemical
weapons does not necessarily lead to one hundred per cent lethality. The
International Committee of the Red Cross (ICRC) is totally opposed to
permitting the use of any chemical or biological weapons, whatever their
mode of action or “lethality”, as a means of warfare. This would simply be
letting poisoning or deliberate spread of infectious disease back onto the
battlefield.

Sun Tzu said: “Those who are not thoroughly aware of the
disadvantages in the use of arms cannot be thoroughly aware of the
advantages in the use of arms.”'® Unfortunately, the proponents of “non-
lethal” weapons give little consideration to the disadvantages.

Use of chemical weapons has been rare; the use of biological weapons
even rarer. But advances in life sciences and biotechnology may bring in an
era that sees the use of new biological or chemical weapons. Some of these
would conceivably fulfil the definitions of both biological and chemical
agents given in the BTWC and the CWC respectively. New agents could be
more easily designed, more specific in their effects or more difficult to
detect. New ways to deliver “traditional” and new agents could be found in
parallel with the means to overcome the targets’ natural or acquired
defences. The user could carry out an attack in greater safety. In brief, many
of the recognized disadvantages of chemical or biological weapons could
be eliminated; new biological or chemical weapons would then become a
much more attractive option for anyone contemplating their use.



Approaching chemical and biological weapons with the model in mind
forces us to think what this is really all about: it is about minimizing the
chances of people suffering poisoning and the deliberate spread of disease.
Because the model incorporates the fact that the design and development
of weapons, their production, their transfer and their use are prerequisites
for victims suffering the effects, it is an appropriate tool for untangling the
complexities of preventing the use of chemical or biological weapons.

Any single measure that might prevent poisoning and deliberate spread
of infectious disease is referable to one or more of the risk factors. Examples
are: how public health preparedness reduces vulnerability; the total
prohibition and, at a national level, criminalization of poisoning and
deliberate spread of disease aims to eliminate use; inspections, intelligence
and customs regulations impact on production and transfer to would-be
perpetrators; promoting notions of responsibility among scientists would
address design and development. These measures overlap and integrate
with states’ obligations under the BTWC and the CWC. It becomes obvious
how each preventive measure is necessary but not in itself sufficient to
minimize the risk of poisoning and the deliberate spread of infectious
disease. This approach provides the basis for what the ICRC is promoting as
the “web of prevention”.!” Practical aspects of this are communicated in a
series of imperatives: recognize the risks! Maximize what you can do in
your domain to reduce the risks! Listen to what others are doing!
Coordinate your thinking and action!

The model serves to emphasize that minimizing the risks of the
advances in life sciences and biotechnology being used for poisoning and
deliberate spread of infectious disease is, by necessity, a multidisciplinary
and collaborative endeavour.

The majority of international news reports refer to acts of armed
violence, threats of armed violence, effects of armed violence, agreements
that restrain the capacity for armed violence or means of inflicting armed
violence. It is obvious that armed violence and its effects are very much in
our collective conscience and determine how international affairs are
played out. Anthropologists and historians argue that human cultures and a
world built on the notion of the nation state are born of acts of armed
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violence, the capacity to inflict armed violence and agreements, which
restrain this capacity.'® In other words, armed violence has always carried
a fundamental importance for human existence because the basis of group
defence or law enforcement is ultimately about how individuals or groups
apply force to each other or threaten each other. This is why most societies
recognize that certain of their members should carry weapons legitimately.
Whilst this baseline view of militarism and law enforcement by police may
appear simplistic, it is safe to say that armed violence and its regulation are
somehow profoundly implicated in how all humans live and interact. This
is why restraining armed violence and reasonable use of force constitutes
the central underpinnings of the United Nations Charter, IHL and human
rights.

The model permits a more objective and consistent way to judge
whether an act of armed violence is consistent with the notion of
reasonable use of force. Whether the victims of the use of a weapon are
criminals, rioters, citizens expressing their right to free speech or enemy
soldiers, the following series of questions must be answered: given the
actual or predicted effects of any form of armed violence, is the type of
weapon appropriate for the context? Is the weapon deployed in an
appropriate  number? Have the victims'—or potential victims'—
vulnerabilities been taken into account? Is the use restrained—and if so,
how?

[t becomes obvious that not only ameliorating the effects of armed
violence but also restraining the capacity for armed violence are profoundly
linked to a positive and collective human existence.'® Do not notions of
humanity also become relevant here? If the fundamental importance to
humanity of armed violence is recognized, referring to the model could
have profound implications for how affairs are conducted in the
international sphere and how international law, in particular, the United
Nations Charter, the international law of arms control and disarmament,
IHL and human rights law are developed and applied. Such assertions may
seem far removed from the subject of this paper but, at the end of the day,
from a public health perspective, these bodies of international law serve
primarily to manage armed violence.



The model of armed violence presented here takes into account the
effects of armed violence and pertinent risk factors. The examples given
show how understanding this model could provide powerful tools for
dialogue in the domain of disarmament and arms control. But is it
“humanitarian” dialogue?

This model permits a consistent and “evidence-based” dialogue about
the victims of armed violence and their vulnerabilities. International
humanitarian law is about protection of victims of armed violence and their
vulnerabilities. It follows that this model provides a means (and possibly the
only means) to bring a humanitarian dialogue to disarmament and arms
control precisely because it provides a consistent and “evidence-based”
dialogue about the victims of armed violence and their vulnerabilities.

The opinions expressed in this paper are the author’s own. They do not
represent the views or policy of the ICRC.
Definition of violence: the intentional use of physical force or power
threatened or actual, against oneself, another person, or against a
group or community, that either results in or has a likelihood to result
in injury, death, psychological harm, mal-development or deprivation
(see J. P. Koplan, M. Rosenberg, E. Krug, Violence prevention: A public
health policy, Atlanta: Centers for Disease Control and Prevention,
1998. Definition of health: a state of complete physical, mental and
social well-being and not merely the absence of disease (World Health
Organization, Preamble to the Constitution of the World Health
Organization, as adopted by the International Health Conference,
New York, 19-22 June 1946); a weapon is a material thing designed or
used or usable as an instrument for inflicting bodily harm (Oxford
English Dictionary, 2" edition, Oxford: Clarendon Press, 1989.
3 R. M. Coupland, “Armed Violence”, Medicine and Global Survival,
Vol. 7, 2001, pp. 33-37.
4 Ibid., “The Effects of Weapons on Health”, The Lancet, Vol. 347, 1996,
pp. 450-451.

47



48

10

11

12

13

14
15
16

17

18

N. Taback and R. Coupland, “Towards Collation and Modelling of the
Global Cost of Armed Violence on Civilians”, Medicine, Conflict and
Survival, Vol. 21, 2005, pp. 19-27.

Small Arms Survey, Small Arms Survey 2004: Rights at Risk, Oxford:
Oxford University Press, 2004.

ICRC/Programme for Strategic and International Security Studies
(PSIS), State Collapse and Reconstruction: Lessons and Strategies,
report of a conference held under the auspices of the ICRC and PSIS,
Geneva, 7-9 December 2000.

ICRC, Arms Availability and the Situation of Civilians in Armed Conflict,
Geneva: ICRC, 1999.

D. Grossman, On Killing: The Psychological Cost of Learning to Kill in
War and Society, Boston: Little Brown and Co, 1995, pp. 97-137.
National Research Council of the National Academies of Science, An
Assessment of Non-Lethal Weapons Science and Technology,
Washington, DC: The National Academies Press, 2003.

R. Coupland and D. Loye, “Legal and Health Issues: International
Humanitarian Law and Lethality or Non-Lethality of Weapons”, Non-
Lethal Weapons, London: Jane’s Information Group, 2000, pp. 60-66.
Protocol IV of the Convention on Prohibitions or Restrictions on the
Use of Certain Conventional Weapons Which May Be Deemed to Be
Excessively Injurious or to Have Indiscriminate Effects.

Protocol | Additional to the Geneva Conventions of 12 August 1949,
and relating to the Protection of Victims of International Armed
Conflicts (Protocol 1), adopted on 8 June 1977, Article 36, which states:
“In the study, development, acquisition or adoption of a new weapon,
means or method of warfare, a High Contracting Party is under an
obligation to determine whether its employment would, in some or all
circumstances, be prohibited by this Protocol or by any other rule of
international law applicable to the High Contracting Party.”

NATO, “NATO Policy on Non-Lethal Weapons”, NATO Press
Statement, Brussels, 13 October 1999.

1993 Chemical Weapons Convention, Article 1.5.

S. Tzu, The Art of War, Boston: Shambala, 1988.

For more information on the ICRC initiative on Biotechnology,
Weapons and Humanity, see www.scienceforhumanity.org.

For more information see J. Keegan, A History of Warfare, London:
Pimlico, 1994, pp. 386-393; N. A. Chagnon, “Life Histories, Blood
Revenge and Warfare in a Tribal Population”, Science, Vol. 239, 1988,
pp. 985-992; J. Diamond, Guns, Cerms and Steel: A Short History of



19

49

Everybody for the Last 13,000 Years, London: Vintage, 1998; J. Glover,
Humanity: A Moral History of the Twentieth Century, London:
Jonathan Cape, 1999.

R. Coupland, “The Humanity of Humans: Philosophy, Science, Health
or Rights?”, Health and Human Rights, Vol. 7, No. 1, 2003, pp. 159-
166.






Patrick MCCarthy1

This paper outlines how existing disarmament and arms control
structures and procedures enable and constrain the international
community in its efforts to meet common security challenges. It points to
how these security challenges are beginning to be defined in a different
way—with a much stronger focus on what this paper will call the
“humanitarian imperative”—and the problems that this poses for the
standard operating procedures of disarmament and arms control inherited
from the Cold War era. The paper takes as its starting point a revolutionary
and very controversial idea from philosophy—Derrida’s concept of
deconstructionism—and applies it to a preliminary examination of the
practice of disarmament and arms control. It argues that the structures,
procedures and institutions that the international community employs to
address common security challenges matter for two reasons. First, they
influence whether or not multilateral agreements are reached. Secondly,
they influence the effectiveness of these agreements.

The Algerian-born French philosopher, Jacques Derrida, died on
9 October 2004 at the age of 74. He was one of the most celebrated,
controversial and difficult philosophers of the late twentieth century. He
founded the school of thought known as “deconstructionism”, whose core
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argument is essentially that it is impossible for the human will to be
expressed accurately because of the constraints imposed upon us by the
means we have of expressing it—language, of course, being one of the
principal means. In other words, using the analogy of a film projector, it is
impossible for human beings to project their will accurately because a
distortion occurs when it is passed through the lens of language. If this idea
is true, then it follows that the human will cannot be known with any
certainty because we simply do not have adequate means to make it
known.

Derrida spent his life examining—or “deconstructing”—uwritten texts in
a search for hidden, alternative meanings. But his approach also spread to
other areas of the arts and social sciences, including linguistics,
anthropology and political science. The deconstructionist idea even led
some architects to abandon the straight-edge, right-angle strictures of
traditional architecture in order to express themselves through more
amorphously shaped spaces. A striking example of the deconstructionist
idea applied to architecture is the Guggenheim Museum in Bilbao,
designed by Frank Gehry.

While deconstructionist thought has been applied to the study of
political science and international relations theory through the
development of “post-structuralist” (or “critical”) schools of thought, it has
not, at least to my knowledge, been applied directly to the realm of
disarmament and arms control practice. So, in the spirit of an explorer
gingerly stepping into uncharted territory this paper attempts, in a very
preliminary manner, to offer some thoughts on why Derrida’s idea may be
relevant to thinking about problems in multilateral disarmament diplomacy.

A simple translation of Derrida’s idea into the language of disarmament
and arms control could read as follows:

It can be difficult for states to arrive at cooperative solutions to new
security challenges because of the constraints imposed upon them by the
structure of traditional disarmament diplomacy.



Before pursuing this idea further, it is first necessary to make some
general observations about the role of “political will” and of the individual
negotiator in disarmament diplomacy today.

Derrida’s idea assumes that a person possesses a “will” that they would
like to express. While this assumption may work at the level of the
individual, it certainly does not work at the level of the international
community, where it is not always the case that the “political will” exists to
deal cooperatively with common security challenges.*

This is an important distinction. But it does not necessarily lead to the
commonly-reached conclusion that if the political will to deal with a specific
threat to international peace and security does not exist, then it does not
really matter what kind of machinery is in place for dealing with it. This
conclusion is misleading because it only takes into consideration the role
that the disarmament machinery plays in allowing an existing political will
to express itself. It ignores the potential role that this machinery could play,
if properly designed and maintained, in actually helping to generate
political will.

Political will does not just either “exist” or “not exist”. It is created;
usually in a painstaking manner and over a long period of time, and usually
as a result of the interaction among an array of actors including
governments, international organizations, non-governmental organizations
(NGOs), the mass media, and global public opinion. What the international
community needs, in essence, is a well-tuned and oiled multilateral
disarmament machine that is not only capable of expressing the will of the
international community—through treaties or other agreements—where
such a will exists, but is also capable of generating political will on specific
issues where it does not yet exist. The international community needs this
for the same reason that human beings need a well-developed and
nuanced language not only to express—through writing or speaking—ideas
that we already have, but also to help us formulate ideas at which we have
not yet arrived.

53



54

A second general observation concerns the role played in multilateral
disarmament diplomacy by individual disarmament negotiators. It is often
assumed that these individuals are passive agents of the states they
represent, unthinkingly implementing policy flowing from their capitals,
through them, into the negotiating process. In fact, disarmament negotiators
play a significantly greater role than this (or, at least, have the potential to
do so).

Governments differ a great deal with regard to the degree of leeway
they allow their disarmament diplomats, with those from larger and more
powerful countries (and, therefore, bureaucracies) usually enjoying less
room for manoeuvre than those from smaller states. Nevertheless, there are
a number of examples in the practice of disarmament and arms control, as
well as in other areas of multilateral negotiation, of individual diplomats
taking initiatives during a negotiating process that feed back to modify the
policy coming out of their capitals.” Recent advances in mobile
telecommunications also allow for more immediate and regular contact
between negotiators and capitals, thereby increasing the volume of
information shared and, with it, the possibility of influencing policy.

Far from being passive messengers of national policy, then, individual
disarmament diplomats have the potential to be active agents in the
national policy-making process and thereby can also be active agents in
defining the “will” of the international community.

The central argument of deconstructionism is that existing structures—
be they in linguistics, archaeology or other areas—may allow us to achieve
certain things while also constraining us in other important ways. This is
certainly the case when it comes to states cooperating with one another to
address challenges to international peace and security through
disarmament and arms control. The existing disarmament machinery has
certainly produced some very important treaties. The Conference on
Disarmament (CD) and its precursors® alone, for example, have generated
the Nuclear Non-Proliferation Treaty (1968), the Bacteriological (Biological)



and Toxin Weapons Convention (1972), the Chemical Weapons
Convention (1993), and the Comprehensive Nuclear-Test-Ban Treaty
(1996).” But while allowing us to achieve certain things, existing structures
such as the CD may also be a constraining factor in addressing some of the
peace and security challenges at the top of today’s international agenda.

This is the case because the ways in which the international
community defines and addresses common security challenges today differs
in some important respects from the ways in which such challenges were
defined and addressed during the Cold War era. This paper makes a
distinction between these by calling one “traditional” and the other “new”
approaches to multilateral security and disarmament. The following three
differences between these approaches stand out in particular:®

The state is still the fundamental building block of the international
political system in which we live. However, the authority of the state is
being undermined more and more by an ever-increasing array of factors—
including globalization, the mobility of capital, the ceding of sovereignty to
supranational bodies, and the emergence of non-state actors as major
players on the international stage.

The very concept of state “sovereignty” is also being redefined in a way
reminiscent of how the seventeenth century philosopher, Thomas Hobbes,
argued that the absolute power of the “sovereign” (the King) did not derive
from God, but rather from the people.” The echoes of this argument today
assert that the sovereignty of the state is not absolute, but rather kept in
existence by a state’s ability to provide for the general welfare of its citizens.
While the purpose of Hobbes’ argument was to make the King more
accountable to his subjects (while not discounting the need for a King), the
argument today seeks to make the state more accountable to the
international community for the way in which it treats its citizens (while not
discounting the need for the state).

The continuing debate around the theory and practice of
“humanitarian intervention” is just one manifestation of the way in which
the concept of state sovereignty is being redefined. Another is the
conclusion of the International Commission on Intervention and State
Sovereignty that states have a “responsibility to protect” their citizens that,
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if ignored, is transferred to the broader community of states.'? This idea has
been endorsed by the United Nations Secretary-General’s High-Level Panel
on Threats, Challenges, and Change'' and is likely to be further
consolidated in the near future.

Similarly, while traditional approaches to arms control and
disarmament tend to frame the issues in terms of threats to states, new
approaches tend to be more concerned with the security and well-being of
people living within states. This signals a shift in emphasis from state and
military security to human and economic security. The result is a
disarmament and arms control agenda that is more attuned to addressing
the problem of arms and conflict in the developing world and less
dominated by concerns about conventional or nuclear military
confrontation in the developed world. In sum, new approaches put a
stronger emphasis on the “humanitarian imperative” of disarmament and
arms control.

Proof of this can be seen in recent efforts at multilateral arms control
where governments are taking action to ban, regulate or clear up weapons
that kill hundreds of thousands of civilians each year, predominantly in the
developing world. Such weapons include anti-personnel and anti-vehicle
mines, small arms and light weapons, and munitions that have been
abandoned or which failed to function as intended (cumulatively referred
to as explosive remnants of war).

There are also marked differences between traditional and new
approaches when it comes to the extent to which civil society groups are
allowed to participate in disarmament and arms control processes. On the
one hand, traditional approaches—characterized, for example, by the
Nuclear Non-Proliferation Treaty and Comprehensive Nuclear-Test-Ban
Treaty negotiations—have tended to be monopolized by states, with
negotiations dominated by diplomats, military experts, and select groups of
scientific and technical experts. Traditional approaches have also tended to
lack transparency. Those participating in them have often held a virtual
monopoly of both technical knowledge and the details of the negotiations
themselves. Civil society groups, to the extent that they were involved at all,
were typically viewed with suspicion and considered to be outsiders whose
activities were to be monitored and, when necessary, curtailed.



New approaches, on the other hand, and especially those dealing with
disarmament issues of particular humanitarian concern, tend to be more
inclusive and more open to viewing civil society groups as the possessors
and purveyors of expertise, field experience and energy potentially
beneficial to multilateral negotiating processes. NGOs are now much more
involved than before in the identification of problem issues, in setting the
international agenda for addressing them and, in some cases at least, in
helping the process along by providing expert input to multilateral
negotiations. One well-known example of this is the prominent role played
by NGOs during the 1990s in putting the issue of anti-personnel landmines
on the international agenda and in helping negotiate a multilateral treaty to
ban them. A less well-known example is the impressive leadership role
played by NGOs from the late 1990s in pressuring governments to agree on
a mechanism to curb the trade in so-called “conflict diamonds” that
perpetuates violent conflict and fuels the demand for weapons in many
parts of Africa.!?

Traditional approaches to disarmament and arms control have tended
to be bureaucratic, cumbersome and time-consuming. Negotiations on
Mutual and Balanced Force Reductions in Europe during the Cold War era,
for example, dragged on for over 15 years (1973-1989) without agreement.
Initial negotiations to end nuclear testing began in 1958 but the ensuing
Comprehensive Nuclear-Test-Ban Treaty has not yet entered into force.
Although it continues to meet regularly, the Conference on Disarmament in
Geneva has been inactive for eight years.

New approaches, on the other hand, tend to put more emphasis on
speed, innovation and flexibility. The successful conclusion of the 1997
Antipersonnel Mine Ban Convention, for example, was a quick and
innovative response to disappointing progress on this issue within the
framework of the Convention on Certain Conventional Weapons. The
United Nations Programme of Action to Prevent, Combat and Eradicate the
llicit Trade in Small Arms and Light Weapons in All Its Aspects—although
not a legally binding instrument—was agreed within six years of the first
United Nations General Assembly resolution on the proliferation and
misuse of these weapons.'® Likewise, the Kimberly Process—a global
scheme to prevent the trade in conflict diamonds (and thus reduce conflict
and the demand for weapons)—was agreed just four years after the issue
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first appeared on the international agenda. Significantly, multilateral action
on all of these issues—anti-personnel landmines, small arms and light
weapons, and conflict diamonds—was spurred and supported by intensive
awareness-raising and advocacy campaigns carried out by NGOs.

On the one hand, therefore, the way in which the international
community identifies and addresses security challenges is changing in quite
a fundamental way, reflecting a greater emphasis on human security and
humanitarian concerns. On the other hand, however, the machinery and
standard operating procedures that the international community has at its
disposal for dealing with these challenges date, to a large extent, from the
more traditional Cold War era of arms control and disarmament. This
disconnection between the issues being addressed and the means available
to address them imposes some important constraints on multilateral efforts
to respond to today’s common security challenges. The following principal
constraints of the existing disarmament machinery stand out in particular:

Existing multilateral disarmament machinery does not include
adequate means for states, civil society and experts from specialized
international organizations together to identify new and emerging threats to
international peace and security in its broadest sense. Such a mechanism
could facilitate the early identification of emerging threats and the
formulation of multilateral responses to them.

The United Nations Secretary-General’s Advisory Board on
Disarmament Matters does fulfil this role to some degree, since it is
composed of representatives of both governments and non-governmental
bodies and interacts with civil society organizations in carrying out its work.
The United Nations Institute for Disarmament Research (UNIDIR) also plays
an important role by conducting research on new and emerging issues in
security, disarmament and arms control. But more needs to be done to
develop an inclusive mechanism for identifying common future challenges.
The appointment by the United Nations Secretary-General in 2003 of a



High-level Panel on Threats, Challenges and Change is evidence that such
a need exists.

Although civil society participation in multilateral disarmament and
arms control processes has increased in general terms over the last few
decades, it has done so quite unevenly across different issue areas.
Moreover, newer processes have tended to be more open to civil society
participation than older ones, which have tended to stick to established
rules of procedure that exclude, or at least severely limit, non-governmental
influences.

The newer arms control processes in which civil society has become
integrated—such as those on anti-personnel landmines, small arms and
explosive remnants of war—also tend to put a stronger emphasis on the
humanitarian dimension of the issue, and try to balance this against the
military and state security concerns of many of the countries involved.
Older approaches—such as the Nuclear Non-Proliferation Treaty or the
Biological and Toxin Weapons Convention—only permit very limited roles
for non-governmental input, and tend to avoid or underplay discussion of
the humanitarian catastrophe that could be caused by the weapons systems
with which they are dealing.

One reason for this difference, of course, is that the humanitarian
consequences of landmines, small arms and explosive remnants of war are
immediately apparent. The humanitarian consequences of nuclear or
biological weapons, on the other hand—while clear to anyone who takes
the time to think about it—do not appear daily on our television screens.
Another important reason for this difference, however, is that civil society
organizations tend to put the strongest emphasis on the humanitarian
imperative, and where these organizations are not present in negotiating
contexts, the humanitarian imperative tends to become overwhelmed by
concerns about state and military security.

It is important, therefore, to continue to emphasize the humanitarian
dimension of all aspects of disarmament and arms control. Organizations
such as UNIDIR™ and the International Committee of the Red Cross
(ICRC),'> among others, are making important contributions to this effort
but more needs to be done. In particular, opening up more traditional
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disarmament and arms control processes to the humanitarian concerns of
non-governmental bodies would be a step forward.

Apart from the Conference on Disarmament—which is in session for
more than 20 weeks each year (but which is currently deadlocked)—
multilateral disarmament diplomacy on issues such as nuclear or biological
weapons, for example, is characterized by brief bouts of intensive
negotiation separated by long periods during which the multilateral process
does not advance. This has a number of drawbacks. It means that the
multilateral disarmament process proceeds in fits and starts—if it proceeds
at all—and that negotiators have little opportunity in the long periods
between formal negotiations to advance the process, even informally. It also
means that negotiators have less opportunity to understand each other’s
negotiating positions, making it more difficult for them to find compromises
and reach agreement.

This is not an argument for further increasing the workload of
disarmament negotiators or asking them to engage in more negotiations
than they already do. The multilateral disarmament calendar is already full
to bursting and most diplomats in the Geneva context—especially those
from smaller and developing countries—are also expected to cover a range
of other issues outside the remit of disarmament and arms control. In many
cases, asking them to do more work than they already do is simply not
realistic. However it should be possible to provide disarmament diplomats
with an informal yet structured multilateral space that they can use in the
periods between formal negotiations in order to understand better one
another’s positions, to advance discussions and to test potential
compromises. The work carried out by the Geneva Forum to support a
range of disarmament and arms control processes is a good example of this
approach.'®

In multilateral diplomacy, the concept of precedent—relying on past
practice to shape the structures for solving current problems—was designed
to create stable operating procedures that would facilitate the negotiating
process, allowing for steady progress to be made without the risk of
negotiations coming off the rails because of some rash, untested innovation.



In the area of disarmament and arms control, precedent is especially
important since states tend to be risk averse when it comes to their national
security and, therefore, are wary of negotiation procedures that are radically
different from those that have been employed in the past. The concept of
precedent, therefore, is as indispensable a component of the disarmament
and arms control machinery as it is of all legal systems.

However, the concept of precedent comprises both a conservative and
a creative element. Like a ratchet, it has two functions; to allow forward
movement (innovation) while preventing backsliding. Unfortunately, much
of today’s disarmament diplomacy overemphasizes the conservative
element while underutilizing the creative element of precedent. As a result,
the concept of precedent tends to constrain more than it enables
multilateral disarmament negotiations and, on the whole, actually serves to
stifle innovation. Although, thankfully, there are some notable exceptions,
many disarmament diplomats have become too used to the idea that, “if it
hasn’t been done before, then we can’t do it”.

The International Campaign to Ban Landmines (ICBL) demonstrated
the extent of the influence that can be brought to bear on multilateral
disarmament processes by global public opinion. NGO coalitions that have
more recently sprung up around the proliferation and misuse of small arms
and light weapons, biological weapons and the use of cluster munitions are
attempting to emulate the ICBL example of global awareness-raising in
order to influence multilateral negotiating processes on these issues.

More generally, however, there has been a marked failure to sensitize
global public opinion to the importance of some of the issues being dealt
with in ongoing disarmament and arms control processes. There are of
course other issues competing for the attention of the public. But when one
considers some of the disarmament issues being dealt with today—the
potential misuse of the ongoing revolution in biology and the lax storage
conditions of significant amounts of fissile material, to take just two
examples—then it is clear that new initiatives need to be undertaken to
mobilize public interest.

There can be little doubt that a certain lack of transparency and weak
civil society participation in some important areas of multilateral
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disarmament, especially concerning weapons of mass destruction,
contribute to public apathy on these issues. Whatever the full range of
reasons may be, however, the result of this overall failure to sensitize global
public opinion has been that disarmament and arms control negotiations
have tended to take place in a vacuum, immune from the productivity-
enhancing influence that watching eyes can exert.

All of the above constraints make it more difficult for the existing
disarmament machinery to implement effectively the will of the
international community where such a will exists. They also impede the
generation of political will necessary to make progress on numerous difficult
issues of disarmament and arms control.

All of these constraints are visible to differing degrees in different areas
of multilateral disarmament and arms control. The Conference on
Disarmament is an example of a “traditional” disarmament mechanism
with its origins in the Cold War era. Although the Conference (along with its
predecessor institutions) has an impressive list of achievements to its
name—including the Nuclear Non-Proliferation Treaty, the Chemical and
Biological Weapons Conventions and the Comprehensive Nuclear-Test-
Ban Treaty—it has been deadlocked since 1996, unable to agree a
programme of future work, except for a brief period at the end of 1998.

NGOs are excluded from the work of the CD, except for one
presentation each year on International Women'’s Day by the Women’s
International League for Peace and Freedom, and the possibility for NGOs
to observe plenary sessions. It is a promising sign, however, that the
Conference decided in 2004 that, once it was able to get back to work on
substantive issues, civil society would have more access to its
deliberations.!” While this access will still be minimal compared with other
disarmament processes, it does represent progress nonetheless. And it
augurs well for a possible further opening up of the work of the CD in the
future.



The negotiating processes surrounding the Nuclear Non-Proliferation
Treaty and the Biological and Toxin Weapons Convention, while being
more open than the CD, are also somewhat insulated from civil society
influences and thus are cast more in the mould of traditional disarmament
processes. With the Convention on Certain Conventional Weapons and the
United Nations Programme of Action on the lllicit Trade in Small Arms and
Light Weapons, however, a move towards a newer approach to arms
control is detectable, in which NGOs and international organizations are
considered more as useful partners rather than sometimes problematic
outsiders.

Finally, there is the Antipersonnel Mine Ban Convention, which is to
arms control what the Guggenheim Museum in Bilbao is to architecture—
an approach that transcends the constraints of traditional disarmament to
create something new and never seen before. Moreover, like the
Guggenheim in Bilbao, the Convention is an innovation that many people
find very disconcerting to look at.

Derrida’s insight into the difficulty of expressing the human will, owing
to the constraints imposed on us by the means we have of expressing it, has
relevance for disarmament and arms control. The structures, procedures
and institutions that the international community uses to address common
security challenges matter not only in determining whether or not
multilateral agreements are reached, but also in determining the
effectiveness of these agreements.

This paper has argued that the disarmament machinery does not just
have to be a passive instrument that relies on the existence of political will
to move forward. If optimized to overcome the constraints outlined above,
this machinery could conceivably also contribute in a meaningful way to
generating at least some of the political will necessary for addressing
common security challenges.

Overall, the way in which threats to international peace and security
are being defined is changing in a way that puts the humanitarian
imperative closer to the centre of disarmament and arms control, where it
belongs. This is largely a result of the ever more prominent role being played
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by civil society. The existing disarmament and arms control machinery has
demonstrated on a number of occasions that it is capable of adapting to and
profiting from this change. Adaptation to date has, however, been rather
slow and uneven. A good deal more needs to change in order for the
international community to have at its disposal effective tools to identify
and respond to the collective security threats of today and tomorrow.

Patrick McCarthy coordinates the Geneva Forum, a joint initiative of
the Quaker United Nations Office (QUNO), UNIDIR, and the
Programme for Strategic and International Security Studies (PSIS) of the
Graduate Institute of International Studies in Geneva. The Forum
works in support of a range of disarmament and arms control processes
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the author.
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See, for example, Disarmament as Humanitarian Action, Geneva:
UNIDIR, 2001. On the occasion of its twentieth anniversary, UNIDIR
published this short pamphlet to refocus attention on the importance
of viewing all efforts at disarmament—be they in the areas of
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lack of progress in disarmament] is that governments and civil society
have lost sight of the disastrous humanitarian impact of the use of
weapons”.

See, for example, Biotechnology, Weapons and Humanity, Geneva:
ICRC, 2003 (www.scienceforhumanity.org). This ICRC initiative seeks
to overcome the current inability of the Biological and Toxin Weapons
Convention regime to keep pace with the revolution in the life sciences
by appealing to governments and scientists to recognize and take
action to prevent the potentially disastrous humanitarian
consequences of the misuse of modern biotechnology.

For example, the Geneva Forum initiative entitled “The Geneva
Process on Small Arms” contributes to the implementation of the 2001
United Nations Programme of Action to Prevent, Combat and Eradicate
the lllicit Trade in Small Arms and Light Weapons in All Its Aspects by
engaging states, international organizations and NGOs in regular
consultations to share information on how they are implementing the
agreement and to identify cooperative implementation arrangements.
See www.geneva-forum.org.

CD/WP.535 (24 August 2004), p. 6. This decision was taken by the CD
during its 946 plenary meeting on 12 February 2004. It allows NGOs
to (a) continue to observe formal plenary meetings of the CD, (b)
receive official documents of plenary meetings upon request, (c) make
written material available outside the CD chamber twice per year, and
(d) address one informal plenary meeting per year once the CD has
succeeded in adopting a programme of work.



Vanessa Martin Randin and John Borrie

Success in multilateral disarmament and arms control has been elusive
in recent years.1 The Geneva-based Conference on Disarmament (CD)—
traditionally described as the “sole multilateral forum” for the negotiation of
disarmament treaties—has been deadlocked since 1999.2 The Ad Hoc
Group process to develop a regime to the Bacteriological (Biological) and
Toxin Weapons Convention (BTWC), intended to improve confidence in
compliance, collapsed in early 2001 as it neared completion.? Crisis in the
context of the BTWC five-yearly review process ensued. The protocol
negotiations were succeeded from the end of 2002 by a “new process” with
a deliberative mandate—a step backwards in norm-building terms from a
negotiation on legally binding measures. Of Geneva-based disarmament
and arms control processes only the Convention on Certain Conventional
Weapons (CCW)* has achieved a new legally binding instrument recently
with the conclusion of the Protocol V on Explosive Remnants of War (ERW)
in November 2003. As of writing, however, this legally binding instrument
has not yet achieved the requisite 20 ratifications to enter into force
internationally. Negotiations on other priority issues in the CCW context,
such as alleviating the humanitarian impact of mines other than anti-
personnel mines, remain elusive.

There is growing concern that the multilateral disarmament endeavour
in general may be faltering. Perhaps part of this is perceptual, in the wake
of early negotiating successes such as the Chemical Weapons Convention
(CWC), the Comprehensive Nuclear-Test-Ban Treaty (CTBT) and
Antipersonnel Mine Ban Convention following the end of the Cold War.>
These seemed to promise further multilateral successes to come.
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Certainly, the disarmament and arms control record prior to 1989 was
anything but striking. A study published that year entitled Success and
Failure in Arms Control Negotiations observed that "despite many complex
and lengthy negotiations, and despite a number of specific agreements, the
result of these efforts to curb arms has been decidedly meagre to date”—
referring not only to multilateral efforts and comprehensive nuclear-test-
ban discussions but to Soviet-United States nuclear arms control processes
and the Mutual and Balanced Force Reductions (MBFR) Talks in Europe.6
It foretold not a hint of the rapid transformation of multilateralism’s fortunes
in the post-bipolar world that would shortly follow.

Fifteen years later the multilateral disarmament endeavour appears, at
first glance, largely to have stalled. There is also concern over new features
of the contemporary environment including retreat from certain existing
norms such as the United States” withdrawal from the Anti-Ballistic Missile
(ABM) Treaty in 2001 and North Korean statements of withdrawal from the
Nuclear Non-Proliferation Treaty (NPT). Signs that multilateral
arrangements are perceived as a troublesome burden more often than they
are regarded as routes to enhanced collective security in certain
governments, have accompanied it. In December 2001, for example, the
United States Under-Secretary of State for Arms Control, John Bolton,
explained his country’s reasons for rejecting a draft compliance protocol to
the BTWC in uncompromising terms: "We will continue to reject flawed
texts like the BWC draft Protocol recommended to us simply because they
are the product of lengthy negotiations or arbitrary deadlines, if such texts
are not in the best interests of the United States and many other countries
represented here today.””

One of the assumptions implicit in such a statement is that, like cordon
bleu cuisine in a fine restaurant, negotiating products are uncovered before
expectant dining governments after lengthy preparation behind closed
kitchen doors. In reality, of course, the diners in this metaphor are
intimately involved in the preparation and cooking of those products.
Indeed, they help to write the recipes and choose the ingredients. In other
words, by rejecting the BTWC draft protocol, the United States was also
rejecting a product of its own making.

This suggests that difficulties experienced in disarmament and arms
control negotiations are rather more complex than sometimes portrayed.
Though governments may differ in their final judgements about the quality



of an outcome, they each bear a share of the responsibility for their
unsuccessful experiments as well as for their triumphs. If, as Mr Bolton
implied, the final proof of the pudding is in the eating then it follows that
attention should be paid to improving what goes on in the kitchen to make
sure it is of a high standard, rather than simply on whether the diner accepts
or rejects it. A better preparation and cooking process might ensure that a
negotiation outcome meets with more satisfaction next time.

From the perspective of the UNIDIR Disarmament as Humanitarian
Action project it begs the question: to what extent do the working practices,
rules and techniques applied in multilateral disarmament and arms control
negotiations contribute to (or alleviate) difficulties in achieving successful
outcomes?

Looking for answers requires looking deeper for patterns than relying
on explanations couched in terms of “political will”, which is a term
beloved by diplomats to describe the dynamics that infuse each
international negotiating process. Political will is problematic because it
does little to explain actual reasons for negotiating momentum or
resistance. Nor does it facilitate comparison between negotiating processes.
Moreover, it is not clear that political will—usually deployed as a concept
external to a negotiation at the working level to describe pressure (or lack
of it) from capitals, domestic constituencies, international public opinion,
specific governmental friends and allies—is actually wholly distinct. Political
will is instead better thought of as a shorthand term that should not be
confused with substantive explanation because lack of it fails to answer
questions about why a negotiation succeeds or fails satisfactorily. It merely
indicates deeper, more specific explanations to be uncovered.?

Six examples of multilateral negotiating processes are examined below
in order to identify factors that help—or hinder—the successful
achievement of multilateral negotiating outcomes: three in the
disarmament and arms control domain and three outside it.

In the next section the United Nations International Convention on the
Protection of the Rights of All Migrant Workers and Members of their
Families, the Framework Convention on Climate Change (FCCC) and the
World Health Organization (WHO) Framework Convention on Tobacco
Control (FCTC) are compared. These three processes were chosen because,
although highly politically sensitive and differing in nature, they were,
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nevertheless, successful. In short, the authors felt it more important to learn
from examples of success rather than failure. Furthermore, it was
appreciated that official texts and secondary sources from these
negotiations alone would not provide the insights necessary for a proper
understanding of them for the purposes of comparative analysis. Our three
choices reflect access to key participants in these processes, who were able
to provide first-hand views that supplemented and extended our
understanding of the negotiating dynamics involved.

Three Geneva-based arms control processes are then examined—the
Conference on Disarmament, the protocol negotiations to the BTWC and
the negotiations on the ERW Protocol to the Convention on Certain
Conventional Weapons.

Chronologically this study is concerned primarily with the active
negotiating phase of each of these six negotiations, although we set out
aspects of the pre-negotiation of each process to provide context. In
general, a basic distinction is observed between multilateral pre-negotiation
(relating to issue definition, by whatever means), negotiation (relating to the
drafting of commonly-agreed text) and post-negotiation (including
signature, ratification, accession and implementation of the agreement).

Of particular interest are the individual dynamics of each negotiation:
what these were, why they came about and how they can be compared.
The substance of each of the six examples differs. Climate change
negotiations do not share much in common in terms of subject matter with
ERW, for instance. But they take place within broadly comparable, even
similar, multilateral contexts and episodes in time. This paper examines
whether negotiators in the disarmament and arms control field (and
probably more broadly in the diplomatic community) share a community of
practice. Such a community entails “a group of people who over a period
of time share in some set of social practices geared toward some common

social purpose”.?

Although each negotiation process has its own unique properties,
multilateral negotiating dynamics appear to be inherently iterative. That is,
they represent fairly complex feedback mechanisms evolving dynamically
on a continual basis at the human behavioural level. This “human factor”
stems not only from actions of leaders or opinion shapers in each



negotiation. It also stems from the ways and extent to which their views are
accepted by the other negotiators within that domain.

It appears likely that these mechanisms are recursive across different
negotiations, especially in hothouse multilateral environments like Geneva
and New York. Multilateral negotiations stripped down to their bare bones
are, after all, concerned with finding common agreement among a set of
diverse participants, each with differing concerns and aims. There appear
to be similarities in structure, procedure and lexicography, as we shall see.
And each phase in such processes, however defined, presents challenges
that may be characterized or grouped in common ways. This is not least
because individual negotiators tend to accumulate their experience over
time in a finite set of different multilateral areas. And negotiation structures
and rules of procedure tend to be largely inherited, especially within the
United Nations domain. Such diplomatic precedent is a double-edged
sword.

Let us now turn to examining the negotiation of the United Nations
Migrant Workers’” Convention, the FCCC and the WHO FCTC.

The United Nations Convention on the Rights of Migrant Workers and
Their Families is a legally binding document providing for the protection of
migrant workers and their family members in the areas of civil, political,
legal, economic, social and cultural rights.11

The 1990 United Nations Migrant Workers Convention was not the
first legal instrument pertaining to the rights of migrant workers. Previously
the International Labour Organization (ILO) had concluded the Contracts
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of Employment (Indigenous Workers) Convention (No. 86) in 1947 and the
Migration for Employment Convention (No. 97) in 1949. Moreover, in 1975
the ILO completed negotiations on a Convention concerning Migrants in
Abusive Conditions and the Promotion of Equality of Opportunity and
Treatment of Migrant Workers (No. 143). But this agreement, like the others
that preceded it, did not receive wide international support. This was
because these conventions were primarily concerned with the economic
rights of migrant workers in keeping with the ILO mandate.'? As a result,
they failed to address other important rights such as social, religious and
linguistic rights, which limited their appeal.

Shortly after the adoption of the 1975 ILO Convention a report was
submitted to the Economic and Social Council (ECOSOC) of the United
Nations on the Exploitation of Labour Through lllicit and Clandestine
Trafficking.!® The report drew attention to the “precarious positions of
migrant workers around the world” and so marked the beginnings of the
United Nations Convention on Migrant Workers and Their Families.'*

The process leading to this Convention formally commenced on 17
December 1979 when United Nations General Assembly resolution 43/172
was agreed. The resolution created an open-ended working group to
elaborate a treaty on the rights of migrant workers and their families. Given
that the working group was open-ended, it was decided that all of its
decisions would be made by consensus. This practice meant that larger
groups like the Group of 77 developing states would not dominate majority
decision-making by means of their superior numbers, as compared with
developed nations.'> Ambassador Gonzales de Leon of Mexico was elected
Chairman of the Working Group.

The Working Group mainly comprised delegates of three kinds. First,
there were experts on migration sent from capitals. Secondly, there were
delegates from capitals or from the United Nations permanent delegations
sent as experts on international law in the field of human rights. Lastly, there
were representatives from the permanent delegations versed in United
Nations politics and broader diplomacy.'®

Ambassador de Leon was tasked with the development of the
Convention text. In May 1981 he presented his first draft to the Working
Group. However many Western European governments in particular were
under the impression that the text condoned continued illegal immigration.



Consequently, Ambassador de Leon’s text did not garner support from
states that were experiencing net inflows of illegal migration. It was at this
juncture that a coalition of experts from four Mediterranean and three
Scandinavian states joined forces.'” The MESCA group, as it came to be
known, effectively assumed responsibility for the drafting of the Convention
after 1981. Negotiations on the text continued until 18 December 1990,
when work on the Convention was completed and the text adopted by the
United Nations General Assembly. '8

The Migrant Workers Convention took almost 11 years to complete.
During this period changes in global political and economic dynamics
transformed patterns of worldwide movement of migrant workers. For
instance, at the beginning of the process, the distinction between states that
“sent” migrant workers and those that “received” them was well delineated.
In the former category were mainly developing states and in the latter were
industrialized states. However, over time the changing self-perceptions of
some states increasingly blurred these distinctions. Changing attitudes
towards migrant workers in individual countries due to changes in
demographics also influenced delegates’ behaviour in the negotiations. It
was common for the negotiating positions of some states to shift over the
duration of the drafting process. This made the process of consensus-
building harder.

The sheer length of the negotiations also introduced problems of a
more practical nature. The Working Group saw a high turnover of delegates
over the span of more than a decade. New delegates in the Working Group
had to be frequently “educated” on the issues under discussion. This
ultimately represented time taken away from substantive negotiations.
Under these circumstances, maintaining focus on common objectives and
goals for the Convention was challenging for states in the process.

As outlined above, MESCA played an integral role in furthering
momentum in negotiations after the first reading of the draft Convention in
1981. MESCA was comprised of experts from the seven states whose
governments had a “decidedly socialist flavouring” in the early and middle
years of the 1980s.2% MESCA members were especially influential in laying
down the structures of the draft, which thereafter formed the basis for
future negotiations. This structure was based on the principle that the
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agreement should “discourage employers from seeking and hiring workers
who are undocumented or in an irregular situation”,?! while recognizing
that certain fundamental rights must be accorded irrespective of whether
migrants were in a lawful or unlawful status.?? Overall, MESCA proved
beneficial in terms of providing momentum to the process and in shaping
the final Convention text.

The negotiation’s general parameters appear to have been another
significant factor in the successful (albeit belated) completion of the
Convention. Had the negotiations taken place in the ILO context, as
migration issues at the multilateral level had previously, the Convention
would probably have been confined to considering the economic rights of
workers, rather than the broader scope to which it extended under a United
Nations mandate. It appears that placed in a fresh context (the United
Nations), a process that had increasingly failed to satisfy expectations in one
forum (the ILO), had a positive effect on the ability of participating states to
frame the issues. However the ILO was not left out in the cold entirely as
the MESCA group approached the specialized agency at a later stage of the
drafting process for their technical advisory services. In approaching the ILO
in this manner negotiations profited from the experience and know-how of
this specialized agency.

Negotiations on a legally binding framework convention relating to
climate change were aimed at helping to stabilize levels of carbon dioxide
and other greenhouse gas (GHCG) concentrations in the atmosphere, in
order to minimize the risk of dangerous human-induced interference with
the climate system.?*

Scientists began to devote more attention to the possibility of climate
change from the mid-1980s as evidence for its existence due to human
activities accumulated. These issues moved into the political limelight in
1988 at the Toronto Conference on the Changing Atmosphere:
Implications for Global Security. Following on from this, the government of
Malta introduced a resolution in the United Nations General Assembly in
December 1988 formally requesting the United Nations Environment



Programme (UNEP) and the World Meteorological Organization (WMO) to
take steps towards the creation of a global convention on climate change.
An Intergovernmental Panel on Climate Change (IPCC) was set up later that
year, organized by UNEP and WMO. The three working groups of IPCC
dealt with scientific and technical assessment of atmospheric changes; the
social and economic impact of climate change and possible response
strategies to the climate change problem.

The IPCC preliminary report, though controversial, was tabled at the
Second World Climate Conference in Geneva in 1990. By that meeting’s
conclusion conference participants were able to agree that negotiations on
FCCC should begin and that all negotiations should take place under
United Nations auspices. This resulted in the United Nations General
Assembly establishing the Intergovernmental Negotiating Committee (INC)
for the purposes of fashioning the Framework Convention, as well as any
related legal instruments it deemed necessary. The upcoming United
Nations Conference on Environment and Development in Rio de Janeiro in
June 1992 provided the target deadline for signature.

The INC held five sessions from February 1991: one near Washington,
DC (in Chantilly, Virginia), two in Geneva with INC 3 in Nairobi in between,
and the final negotiating session in New York from February to May 1992.2°
Decision 1/1 of the INC Plenary prohibited holding more than two meetings
at any one time during a session or any intersessional meetings.?® This
promoted transparency in the proceedings because smaller delegations
were not split between meetings in different chambers.

At the first session of the INC a bureau was elected and Jean Ripert of
France appointed as Chairman.?” According to the INC rules of procedure
all substantive decisions were to be taken by consensus, although voting
would be permitted when all efforts at consensus had been exhausted. The
INC established two working groups: Working Group 1 dealing with the
substantive issues of the FCCC; and Working Group 2 concerned mainly
with procedural issues.

However, by February 1992 at INC 5 in New York there was still no
resolution of some issues—particularly GHG reduction targets. The INC
therefore decided to continue its work in April that year. Between the two
INC 5 sessions Ripert convened an “extended bureau” meeting in Paris.?
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At this meeting he was urged to develop his own “composite text” in order
to simplify the heavily bracketed negotiating text that had developed.

A composite text under Ripert’s name duly appeared before INC 5
when it resumed in April 1992. Many participants believed that this move
was critical to the success of the negotiations.? At INC 5 it was decided to
abandon the established working group structure and work instead in three
groups in order to consider clusters of articles. These three groups were as
follows:

e Commitments (Article 4), financial mechanisms (Article 11) and
reporting chaired by Jean Ripert;

* Preamble, objectives and principles (Articles 2 and 3) chaired by
Dr Ahmed Djoghlaf of Algeria;

* Institutions, dispute settlement and final clauses chaired by
Ambassador Raoul Estrada of Argentina. Towards the end of the
meeting this group also served as a Ie§a| drafting group and
considered articles from the other clusters.>°

After all interested delegations had been offered the opportunity to
have their say on the outstanding issues, Ripert reconvened the Extended
Bureau and compromises were worked out. Thanks to this deal-making,
negotiations on the Framework Convention achieved completion in time
for adoption at the Rio Conference on Environment and Development in
1992. Moreover, a Conference of the Parties (COP) was created, in
accordance with Article 7 of the FCCC.3" The COP meets annually and is
supported by a secretariat established under Article 8 of the FCCC.
Moreover, the Convention established a series of institutions to govern,
manage and support continuing negotiations on protocols within its
framework.3?

The first COP to the FCCC met in Berlin in March 1995. At this meeting
it was decided that negotiations should begin on a protocol or other legal
instruments that would strengthen commitments under the Convention and
address emission reduction beyond the year 2000.33 This Protocol was duly
negotiated and adopted by the third COP in Kyoto, Japan, in December
1997 and is known as the Kyoto Protocol.>*



The FCCC negotiating process had to reconcile a myriad of negotiating
positions among participating states. Developing countries were divided
into three main groups. The first group, of small island states and some
African nations, wanted the developed world to bear the brunt of
responsibility for the climate change problem. The second group, including
Brazil, China and India, pushed for financial and technical assistance to
reduce their GHG emissions. The third group, made up of Saudi Arabia and
other fossil fuel exporting countries, was concerned about the economic
aspects of cutting GHGs because of potential implications for its economies.
Among the developed nations the United Kingdom, for instance, was
opposed to using certain fiscal measures such as carbon taxes to reduce
GHG emissions while France (and, similarly, Japan) espoused carbon cuts
on the basis of per capita calculations. Austria and Switzerland advocated
strong commitments to reducing carbon dioxide, a position the United
States did not support.3?

The INC Chairman played an integral role in the successful completion
of the FCCC process. Ripert skilfully aided the building of consensus, most
visibly through presentation of his compromise text at the end of INC 5, a
contribution that has been widely acknowledged.3® Moreover, his
chairmanship appeared to provide an important sense of continuity to the
negotiating process. This was especially significant because the “formal
rotation of the co-chairs between working group sessions tended to limit the
continuity and to obstruct the global vision needed for the success of these

complex negotiations”.3”

Ripert also allowed non-governmental organizations (NGOs) access to
the plenary meetings.>8 The ability of NGOs to monitor and influence the
FCCC negotiating process was “enhanced by cooperation within the
Climate Action Network (CAN), a network organized and run by regional
groups of NGOs”.3? These NGOs worked effectively with governments and
were also important in voicing the concerns of smaller island states that
would be more prone to the effects of climate change. A powerful weapon
in the CAN coalition’s arsenal was a widely circulated newsletter it
produced entitled FCO.4® This publication helped CAN to coordinate
information exchange on climate change at the national, regional and
international levels. It also drew further attention to policy options and
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position papers on issues related to climate change and coordinated
activities that the CAN NGO members produced.*!

Consensus-building among the negotiating states may also have been
helped by the high frequency of informal meetings and workshops held
during and between the five INC sessions. The time line provided for by the
Rio Conference, coupled with the frequency of these informal meetings
and information sessions, created momentum for progress through to a
successful conclusion.

42

The objective of the WHO FCTC and its future protocols is to protect
present and future generations from the health, social, environmental and
economic consequences of tobacco consumption and exposure to tobacco
smoke. The framework for tobacco control measures is to be implemented
by states parties at the national, regional and international levels in order to
reduce progressively and substantially the prevalence of tobacco use and
exposure to tobacco smoke. The treaty has provisions for issues such as
tobacco advertising and promotion, agricultural diversification, smuggling,
taxes, and subsidies.

The governing body of the WHO is the World Health Assembly
(WHA). On 24 May 1999 the WHA backed a resolution (WHA 52.18)
calling for work to begin on a framework convention on tobacco control.
The resolution contained a detailed negotiating timetable.** A record 50
countries including China, France, the Russian Federation, the United
Kingdom and the United States pledged their financial and political support
for the prospective convention. Support was also forthcoming from
countries with "major tobacco growers and exporters, as well as several
developing and developed countries that face the brunt of the tobacco

industry’s marketing and promotion”.*4

The WHA resolution contained an annex detailing the two-stage
process that would govern the development of the WHO FCTC. The first
stage involved a working group open to all WHO member states. In the
second stage an Intergovernmental Negotiating Body (INB) would be



responsible for the drafting of the Convention and possible related
protocols.

The first meeting of the Working Croup took place in Geneva in
October 1999; the second from 27 to 29 March 2000. The two Working
Group sessions delivered a draft catalogue of possible substantive and
procedural elements for the Framework Convention. A final report on the
Working Group’s outcome was delivered to the 53rd WHA in Ceneva in
May 2000. Another resolution (WHA 53.16) was unanimously adopted at
that meeting: it called for negotiations to commence on the WHO FCTC.
In March 2000, the WHO Director-General, Gro Harlem Brundtland,
called for public hearings on issues surrounding the Framework
Convention, which were held on 12 and 13 October 2000 just prior to the
commencement of formal negotiations.*>

The first of six INB sessions began in October 2000 in Geneva. The INB
was open to participation by all WHO member states, regional economic
integration organizations and observers. NGOs were also allowed to
participate in the formal plenary sessions of the INB. The informal working
group, contact group sessions and the intersessional meetings were
generally closed to NGOs. However, NGOs were occasionally invited by
the Chairman (with the agreement of member states) to make presentations
in order to clarify issues of relevance to the discussion.*® When the INB was
in session, NGOs were also allowed time at the end of every morning and
afternoon meeting to make statements. The NGO community worldwide
organized themselves into the Framework Convention Alliance of which
NGOs including Infact, Action on Smoking and Health (ASH) and the
Campaign for Tobacco-Free Kids were prominent members.*”

The WHO FCTC negotiations functioned largely on the basis of the six
WHO regional divisions—Africa, Europe, the Eastern Mediterranean region
(which encompassed the Middle East), the Western Pacific region (covering
Australia, China, Japan, and most Pacific Islands), South-East Asia and the
Pan-American region. The WHO sponsored regional conferences before
each of the INB sessions.*8 “Regional” negotiating positions were often
established at these meetings.*

INB 1 began its work in 2000 by reviewing the documents of the two
WHO FCTC “pre-negotiation” working groups. All decisions were made by
consensus and there was no voting on any matter. Three working groups
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were then established at the first session of the INB in Geneva and assigned
with the following tasks:

*  Working Group 1: Research; elimination of sales to and by young
persons; regulation of tobacco product disclosures; packaging and
labelling; demand reduction measures concerning tobacco
dependence and cessation; education; training and public
awareness; passive smoking and regulation of the contents of
tobacco.

* Working Group 2: surveillance; exchange of information; price
and tax measures to reduce demand for tobacco; government
support for tobacco manufacturing and agriculture; illicit trade in
tobacco products; licensing; guiding principles; general
obligations; and definitions.

* Working Group 3: COP; secretariat; support by the WHO;
reporting and implementation; settlement of disputes;
compensation and liability; development of the convention; final
clauses; financial resources; scientific; technical and legal
cooperation; guiding principles; general obligations; and
definitions. >0

At INB 1 it was agreed that the Chair, Ambassador Celso Amorim of
Brazil, should prepare a draft text based on member states’ interventions
and written submissions made at that session. Although significant progress
was made on developing this text between INB 1 and INB 3, INB 4
encountered a serious hurdle. Negotiation on the text, which was by now
heavily bracketed, came grinding to a halt as some delegations could not
achieve compromise on provisions concerning advertising and funding.

In March 2002, during the fourth round of negotiations, it was decided
that a new “Chair’s text” would be developed. By now Amorim had been
succeeded as INB Chair of the negotiations by Ambassador Luiz Felipe de
Seixas Correa, the new Permanent Representative of Brazil in Geneva.®
Correa’s document, released in July 2002, was subsequently examined by
participating states during the fifth INB session in October 2002. On the
basis of these discussions Correa released a revised text on 15 January 2003
for consideration at the sixth session of the INB. In February 2003 member
states agreed to transmit the final draft of the Convention to the WHA for
consideration, and it was adopted on 21 May 2003.



The negotiating positions in the WHO FCTC were polarized due to the
competing economic and commercial interests of various stakeholders in
the process. Powerful multinational corporations including Philip Morris,
Japan Tobacco and British American Tobacco (BAT) worked hard to
undermine negotiations on provisions concerning tobacco advertising,
promotion and sponsorship. For their part, states with large tobacco
industries including Germany and the United States were initially opposed
to stringent provisions on tobacco advertising, promotion and sponsorship.
But some developing states and industrialized countries like Norway
insisted on a tougher treaty with particular emphasis on financial aid for
poorer states in implementing the pact.>?

The system of WHO regional groups did not prove helpful in
narrowing down the differences in negotiating positions among
governments. While the intersessional regional meetings strengthened
regional negotiating positions, the downside was that their inflexibility
proved to be counter-productive at some stages of the negotiation process.

Intensive lobbying by the NGO community in the negotiations had a
tendency to impede forward momentum towards completion.’3 Though
well organized, NGOs were sometimes perceived, through their practice of
“naming names”, as lacking professionalism and political astuteness by
government representatives. One example of this was a report produced by
Infact entitled “Cowboy Diplomacy: How the US undermines International
Environmental, Human Rights, Disarmament and Health Agreements”.>*
The report was a scathing attack on the multilateral treaty record of the
United States and pinpointed key individuals in the Bush Administration for
their links with large tobacco corporations. Tactics such as these—however
gutsy they were perceived by some—affronted the United States and other
countries, making consensus-building harder.

Delegations were predominantly comprised of individuals from
national ministries of health. This meant that these individuals were well
versed with the subject matter under consideration. But in some cases they
lacked the experience and knowledge to negotiate an international legal
instrument. One delegate in the negotiations even suggested that “Many of
the delegates had never heard of a ‘no reservations’ clause, did not know
whether economic hardship constitutes a legitimate excuse under
international law for non-performance of treaty obligations, and were
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unfamiliar with how a ‘framework’ convention with attached protocols is
supposed to be structured”.>> Precious conference time was spent
educating delegates on terminology and other legal aspects involved in
multilateral negotiations.

The autonomy of some delegates participating in the negotiations also
proved to be counter-productive in the long term. Delegations sometimes
comprised only one or two representatives who advocated strongly for a
public health agreement with detailed provisions on advertising and
sponsorship. Consultation between the delegates and their ministries could
be less than extensive. While this proved to be a good catalyst for progress
within the negotiating process, many of these representatives subsequently
encountered difficulties in obtaining domestic support for the treaty after it
was completed. Arguably this has slowed down entry into force of the
Convention in some countries.

There were a number of key factors that helped the negotiating process
to a successful conclusion.

First, although they operated as individuals in the early days of the
negotiations, a coalition of African, South-East Asian and Middle Eastern
states, along with Caribbean and Pacific Islands, had coalesced by the last
negotiating session. Together they held firm in favour of a comprehensive
ban on tobacco advertising, promotion and sponsorship against powerful
counteracting diplomatic pressure.®” Moreover, this coalition was able to
exact pressure on the United States and other key reluctant states to join
consensus on the treaty in the last stages of the negotiations.

Secondly, there was an unprecedented amount of transparency in the
proceedings. Written communications from the secretariat of the
negotiation were plentiful. The secretariat regularly briefed NGOs on the
substantive issues under discussion in the informal meetings, which were
usually closed to NGO participation. The process also attracted much
public and media attention. With the significant level of domestic public
interest that the WHO FCTC process encountered, many governments
came under significant pressure domestically to push for the successful
conclusion of the WHO FCTC. There was also pressure from the WHO,
especially Director-General Brundtland. Indeed Brundtland played an
active role in the process by using her good offices to press Heads of State



and heads of delegations towards completing negotiations successfully, in
line with the WHO public health mandate.

Finally, when momentum in the negotiating process started to falter in
INB 4 the Chairman’s composite text helped to rejuvenate the process. The
text that resulted from the INB 1 to INB 3 sessions (though arrived at
through very transparent means) was so heavily bracketed that delegations
needed guidance in reading and understanding it. The composite text
produced by Chairman Correa, helped to make the text more accessible to
the negotiators. This was a significant step in view of the fact that many did
not have applicable legal drafting experience. Crucially the Chair achieved
the authority (through his personal style and building upon the trust
invested in his predecessor, Amorim) to develop a text without brackets
through patient and skilled diplomacy, and brought along the vast majority
of participating countries despite the contentious issues involved.

Each of the three multilateral negotiations discussed above was racked
with political difficulties. But each appeared to benefit at least from some
of the following:

* Leadership was important. A patient, diplomatic and
knowledgeable chairperson can significantly propel negotiations as
Jean Ripert aptly demonstrated in the FCCC process. A sense of
timing is also a critical attribute for an effective chair especially
when having to convene a “Friends of the Chair” (or in the case of
the FCCC an “Extended Bureau”) type of group of an executive
decision-making character, as well as being a forum for private
advice and views. But because they are by necessity closed (and
sometimes confidential) gatherings, there paradoxically needs to
be an implicit level of trust by other delegations not directly
represented in the room—or at least grudging acceptance of the
situation. Otherwise, solutions arrived at this way by small groups
may easily unravel in the main chamber at a negotiation’s
conclusion. An effective leader needs to have the ability to gauge
when to convene this group and whom to invite. As Seixas Correa
demonstrated in the WHO FCTC process it is also important for a
chairperson to understand the difficulties and needs of participants
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in the process and to find ways of alleviating them through
judicious consultation.

On a more practical level, the chair of the negotiating body is
important in providing continuity to the process. As the FCCC and
the WHO FCTC process has shown it is not uncommon for the
chairpersons of working groups to change from one session to
another. Although this sometimes allows for more equitable state
representation in the process, the chair still has to ensure that
interruptions are kept to the minimum and has to have time to
build sufficient credibility and knowledge to lead effectively.
Another important quality for the chairperson of a negotiating body
is to maintain (or least appear to maintain) a sense of autonomy
from their national position. As we have seen from the United
Nations Migrant Workers process, Ambassador de Leon’s text did
not garner support from Western states that were on the receiving
end of illegal immigration. As one participant commented, "the
Western European government representatives had the impression
that it was basically designed to write a blank check for continued
illegal migration”.>®

But leadership is not limited to the chair, as the Migrant Workers
Convention process demonstrated. The MESCA group there
showed that groups of individuals can transcend influence to
provide collectively an element of leadership to the process.

Opportunities  for  coalition-building among  different
constituents in these multilateral negotiating processes sometimes
enabled weaker parties to maximize their influence and thereby
better defend their interests. This was demonstrated well by the
coalition of developing countries in the final stages of the WHO
FCTC process. Other coalition-building efforts improved the
lobbying capabilities of NGOs in processes like the FCCC. But
coalition-building can also hinder consensus-building in a
process—as NGO activities in the WHO FCTC process showed.
This example serves to show that effective coalition-building rests
not only on the sheer number or size of a coalition’s members, but
also on their ability to operate sensitively in a politically charged
environment.



Informal meetings and “non-official” contacts between
negotiators were useful in the evolution of these processes. In
general, informal plenary sessions abandon any structured seating
plan and communication is less guarded given that these sessions
are in most negotiations closed to public participation and formal
records are not kept. These meetings often provided good
opportunities for straight talking and clarification among
negotiators, which (in principle at least) should have assisted in
problem-solving. However, the WHO FCTC negotiations showed
that informal meeting processes needed to be managed with care.
The informal regional group meetings, between INB sessions of the
WHO FCTC, hardened group positions, which compounded
inflexibility back at the formal negotiating table.

A clear end goal, including a time frame, appears to have been
important in all three negotiations. While a quick result is not
necessarily superior to a long process when complex issues need
to be understood and incorporated into a realistic outcome, it may
be that some degree of psychological pressure on negotiators is
useful in focusing minds on facilitating agreement, as well as those
of government authorities at home. The FCCC was negotiated with
the Rio Conference as its deadline while the WHO FCTC process
worked to a well-defined (although not immutable) timetable. In
contrast the United Nations Working Group on the Convention on
Migrant Workers and Their Families was not bound to any
deadlines or schedules. Of course, this in itself is not sufficient:
political attention and willingness to compromise in good faith at a
senior level are crucial, as discussion of BTWC in the following
section will show. It is probably significant that both the FCCC and
the international tobacco control negotiations received
considerable attention from NGOs and the wider public. By
contrast, negotiation on migrant worker issues, which tended to be
perceived in cross-cutting ways by differing domestic
constituencies of various negotiating states, took longer.
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The Conference on Disarmament (CD) has a mandate to negotiate
arms control and disarmament measures in any major area of interest to the
international community.”? The CD’s agenda for negotiations draws from
the recommendations made to it by the General Assembly, the proposals
presented by member states of the Conference and the decisions of the
Conference.%0

The Conference on Disarmament is a standing body and is not purely
oriented towards completion of a specific negotiation unlike the processes
discussed previously in this article. In accordance with Rule 18 of its rules
of procedure the Conference conducts “its work and adopts its decisions by
consensus”.®!

The Conference on Disarmament meets each year in Geneva in a
session divided into three parts.®? Although the CD is regarded as a body
autonomous from the United Nations, the two inevitably have a close
relationship in view of the CD’s physical location (in the United Nations
Palais des Nations), because United Nations personnel service it and
because even its budget is included within the United Nations budgetary
framework. In addition the Secretary-General of the CD is appointed
directly by the United Nations Secretary-General in consultation with the
CD and acts as his personal representative.®> Moreover, the majority of
personnel from diplomatic missions in Geneva participating in the CD also
have responsibilities for servicing other disarmament or arms control-
related activities there, including negotiations within United Nations
frameworks.



The Presidency of the Conference on Disarmament rotates among all
its members based on the English alphabetical list of membership. Each
President presides over the Conference for a four-working-week period.®*
An informal “troika” system, comprising the past, present and future
presidents of the Conference, exists outside the rules of procedure,
intended by the Conference’s membership to ensure some degree of
continuity in leadership in view of the rotational process.

Members of the Conference on Disarmament operate a group system
consisting of the Western European and Others Group (WEOQ) of states,
the Group of Eastern European States and Others, the Non-Aligned
Movement as well as China. China stands outside the group system by
choice, and represents itself at presidential consultations. These groups
usually meet on a weekly basis when the CD is in session and appoint
coordinators and special representatives occasionally on specific issues.
Correspondingly, the presidential troika meets with the regional group
coordinators on a weekly basis when the Conference is in session. The
existence of the regional groupings assists with procedural aspects like the
rotation of chairpersons in the ad hoc committees.

The Conference on Disarmament is not universal in its membership.
Nor does it necessarilg have the broadest active participation amongst its
members in practice.>> At present these number 66 countries, and new
members may only be admitted through a consensus decision by the
Conference.®® Specialized agencies, the International Atomic Energy
Agency (IAEA) and other organs of the United Nations may also be invited
to participate in the work of the conference under rule 41, although the CD
has never offered such an invitation. Moreover, the Conference is notable
for the especially limited degree of access it affords NGOs interested in
observing or contributing to its work. NGOs may attend formal plenary in
the public gallery, but in effect are able to contribute little else.®”

At the First Special Session on Disarmament in 1978 the United
Nations General Assembly mandated the Conference to deal with
disarmament in the following areas:

Nuclear weapons in all aspects;
Chemical weapons;

Other weapons of mass destruction;
Conventional weapons;

NowN =
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Reduction of military budgets;

Reduction of armed forces;

Disarmament and development;

Disarmament and international security;

Collateral measures, confidence building measures, and effective
verification methods in relation to appropriate disarmament measures;
and

10. A comprehensive programme of disarmament leading to general and
complete disarmament under effective international control.®®

O PN

As part of its rules of procedure the Conference on Disarmament
adopts an agenda for each annual session in which these priorities are
incorporated. At the 2004 session its agenda was as follows:

Cessation of the nuclear arms race and nuclear disarmament;

Prevention of nuclear war, including all related matters;

Prevention of an arms race in outer space (PAROS);

Effective international arrangements to assure non-nuclear-weapon

states against the use or threat of use of nuclear weapons;

5. New types of weapons of mass destruction and new systems of such
weapons; radiological weapons;

6. A comprehensive programme of disarmament;

Transparency in armaments; and

8. Consideration and adoption of the annual report and any other report,

as appropriate, to the United Nations General Assembly.®?

NowN =
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The crucial difficulty for the CD in undertaking substantive work,
however, has been in agreeing its annual programme of work, rather than
its agenda, since the conclusion of the CTBT negotiations in the mid-1990s.
The programme of work comprises a schedule of the Conference’s activities
for the annual session taking into account the recommendations, proposals
and decisions of member states of the Conference, based on the agenda.”®
A “provisional agenda and the programme of work is drawn up by the
president of the Conference with the assistance of its Secretary General and

presented to the Conference for consideration and adoption”.”"

The CD gathers in formal and informal plenary meetings.”?
Historically, however, most substantive work has been carried out in
subsidiary bodies established by formal decision in plenary, including ad
hoc committees, working groups, technical groups and groups of



governmental experts.”3 Although not subsidiary bodies, “special
coordinators” have also been appointed by the Presidency to look at
substantive and procedural aspects of the Conference’s work and have
sometimes convened consultations with regional groups or the collective
membership.

Rule 23 of the CD’s rules of procedure states that the “Conference shall
define the mandate for each of such subsidiary bodies and provide
appropriate support for their work”. For example, in the case of the CTBT
negotiations, its mandate directed an ad hoc committee to “negotiate
intensively on a universal and multilaterally and effectively verifiable
comprehensive nuclear-test-ban treaty”.”* Document CD/1238 also
outlined how work for this negotiation should be organized in requesting
the ad hoc committee to “establish the necessary working groups” to
include “one on verification and one on legal and institutional issues which
should be established in the initial stage of the negotiations, and any other
which the Committee may subsequently decide upon”. In practice, the
mandates of these committees have to be renewed annually by consensus
of the Conference, with the chairing of these committees usually rotating
yearly among the regional groups.

The CD annually transmits a report of its work to the United Nations
General Assembly in line with its rules of procedure (rule 43). Additionally,
when negotiations on legally binding instruments have been concluded in
the CD (and though it is not formally obligated to do so), it has transmitted
the text of these treaties to the United Nations General Assembly for
endorsement along with a request for signature and ratification by United
Nations Member States.

The CD has been unable to agree on a programme of work since 1998,
which means it has not undertaken substantive negotiation on any subject.
The crux of the problem hinges on disagreement over the mandates to be
given to subsidiary bodies to deal with PAROS and fissile material.”> While
China wanted negotiations to begin on PAROS the United States only
wanted negotiations on a fissile material treaty. As consensus is needed for
agreement on a programme of work, the CD became deadlocked, and
remains so at the beginning of 2005.
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A succession of CD Presidents—although by no means all—have tried
to broker a solution in order to break this deadlock. They include efforts by
Ambassadors Saleh Dembri of Algeria in 1999, as well as Jean Lint of
Belgium and subsequently Celso Amorim in 2000. Although Brazil came
particularly close in August 2000, Amorim'’s proposals could not ultimately
achieve final consensus on the Conference floor.

Since then the most significant attempt to try to bring the Conference
to consensus on a programme of work was a so-called “five ambassadors”
(or “A5") proposal at the end of the 2002 session.”® This proposal tabled as
CD/1692 proposed the establishment of four ad hoc committees dealing
with Fissile Material, Negative Security Assurances (NSA), Nuclear
Disarmament and PAROS. It was also proposed that “special coordinators”
on Comprehensive Disarmament, Transparency in Armaments and
Radiological Weapons be appointed. However, only the Ad Hoc
Committee on Fissile Material would have a negotiating mandate in
accordance with the Shannon Report of 24 March 1995 (CD/1 299).”7 With
regard to PAROS, CD/1692 proposed that the committee should “deal
with” the issue of PAROS and “identify and examine, without limitation and
without prejudice, any specific topics or proposals, which could include
confidence-building or transparency measures, general principles, treaty
commitments and the elaboration of a regime capable of preventing an
arms race in outer space”. However China maintained that the language
contained in the PAROS mandate was too weak. The issue boiled down
ultimately to whether the word “negotiate” should or should not be
included.

China belatedly submitted its own revision to the A5 proposal on
7 August 2003 stating that it was willing to accept an ad hoc committee on
PAROS with “the possibility of negotiating a relevant international legal
instrument”. Many CD delegations hoped this concession would help bring
an end to the impasse and that substantive work could begin. However, in
a move that surprised many, the United States announced that it had
decided to conduct an inter-agency process to review its policy on the
negotiation of a treaty to ban the production of plutonium and highly-
enriched uranium for nuclear weapons, which would delay its agreement
to commence any negotiations in the CD.

United States Ambassador Jackie Sanders informed the Conference of
the results of this review on 29 July 2004. Although the United States would



be willing to begin negotiations on a fissile material treaty, she said, the
review had concluded that effective verification of the treaty “was not
achievable”, promising that experts from Washington would brief the
Conference on the reasons why in more detail later.”®

Difficulties in finding agreement on a programme of work in the
Conference on Disarmament primarily reflect the divergence in negotiating
priorities that now exist among a handful of key member states, among
which security threat perceptions and priorities increasingly diverge. For
instance, while most delegations in the CD have expressed willingness to
commence negotiations on fissile materials, other states like China believe
that in the light of United States plans to build a national missile defence
system, a PAROS treaty is also necessary. At root, these reflect wider geo-
strategic and political calculations by these states. For instance, it has been
speculated that lack of action in the Conference provides a longer window
for China, which has smaller fissile material stocks for weapons than the
United States or the Russian Federation, to produce and modernize its
nuclear arsenal.”? The United States, for its part, does not want to be
constrained in the testing and deployment phases of its ballistic missile
defence system—as demonstrated by its withdrawal from the ABM Treaty.

In other words, deadlock on substantive work in the Conference on
Disarmament is not so painful for either the United States or China that they
appear inclined to compromise on their opposing positions further. The
structure of the Conference’s procedures—particularly the consensus rule
and its comparative lack of transparency—facilitates this blockage.

The Convention bans biological weapons and the equipment and
means of delivery by which such weapons can be deployed.8® But the
enforcement of the BTWC is weak and so there have followed efforts to
strengthen confidence in compliance.

Towards the end of the 1960s an internal review in the Nixon
Administration of the United States concluded that its massive biological
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weapons programme should be abolished, as it was recognized that a
biological arms race was not in the United States’ strategic interests.
Although customary international law and the 1925 Geneva Protocol
banning the use of asphyxiating gases also place taboos on germ warfare,
the United States, backed by other countries including the United
Kingdom, felt a specific agreement banning biological weapons was
necessary.8! In 1972 negotiation of the Convention was completed, with
the United States, the United Kingdom and the Soviet Union as treaty
depositories. It entered into force in 1975 after 22 ratifications had been
achieved. Despite its prohibitions, the Convention did not include any
mechanisms to ensure confidence in compliance. Clandestine biological
weapons programmes continued in some states, including in the Soviet
Union, in South Africa and elsewhere.8?

The need to strengthen the BTWC regime was acknowledged by its
members at an early stage in the treaty’s review process.83 The BTWC
Second Review Conference in 1986 developed a series of politically
binding confidence-building measures, which were adopted and further
expanded upon at the next review meeting in 1991. Also at that 1991
meeting states parties agreed to annual exchanges of selected information
on facilities and activities considered relevant to BTWC compliance,
including unusual outbreaks of infectious disease, vaccine production
facilities, and biodefence programmes. These were effectively voluntary,
however, and such reporting has always been patchy.

The 1991 Gulf war between Coalition forces (led by the United States)
and Iraq as well as information leaking from the former Soviet Union about
clandestine biological warfare activities there exacerbated concern in the
international community that the Convention lacked means of ensuring
compliance with its prohibitions. Therefore the Third Review Conference
set up a group of verification experts, (known as the VEREX group) to
examine potential BTWC verification measures from a scientific and
technical standpoint as well as the feasibility of a compliance regime. In
September 1993 VEREX issued a report concluding that certain
combinations of verification measures could increase transparency,
enhance confidence in compliance, and deter violations.2* Consequently,
a Special Session of BTWC in 1994 set up a further governmental group
mandated to develop further the potential verification measures listed by
the VEREX group and to explore thegaossibility of creating a legally binding
instrument to strengthen the BTWC.%>



The BTWC Ad Hoc Group negotiations were set up to achieve a legally
binding protocol “as soon as possible”, based on a mandate from the Fourth
BTWC Review Conference in 1996.8¢ According to its mandate, all Ad Hoc
Group decisions were to be made by consensus. The Group negotiated
from 1995 to 2001, at first on working papers submitted by national
governments and later on the basis of a “rolling text” of the emerging draft
protocol. Overall around three Ad Hoc Group sessions were held each
year, each lasting two to three weeks. There were 24 sessions held in all,
with work most intensive in 1999 and 2000 by which time the rolling text
and associated documents totalled nearly 600 pages of square-bracketed or
provisionally agreed language.

From the beginning of the Ad Hoc Group negotiations certain key
states in the BTWC context were ambivalent about the prospect of a
verification instrument. Trilateral biological weapons inspections involving
the United States, the United Kingdom and the Russian Federation in the
early 1990s following Russian President Yeltsin’s admission that his new
country had inherited the former Soviet Union’s biological warfare
programme had mixed consequences. In particular, the mishandling of a
visit to a Pfizer biological facility in the United States had turned some of
the American life science sector against compliance activities they regarded
as intrusive—a description that became increasingly encompassing as the
decade wore on. Investigation of Iraq’s biological warfare activities by
United Nations Special Commission (UNSCOM) inspectors was also
encountering many difficulties.8”

The United States’ ambivalence about the value of a protocol
handicapped the prospects of a robust instrument from the start. It meant
that the United States failed to provide the leadership it had demonstrated
elsewhere, for instance in the CWC negotiations, that could help overcome
resistance from hardliners in the Non-Aligned Movement such as China,
Cuba, India, Iran and Pakistan. Moreover, as the draft protocol text was
fleshed out and efforts intensified towards completion by the beginning of
this decade, there were growing signs of the United States officials’
concerns that a compliance regime could interfere with the United States’
national security activities. The United States government’s reservations in
public primarily hinged on the draft protocol not being sufficiently robust,
and on creating risks of loss of proprietary commercial information for
industry. Behind closed doors its positions on aspects of the prospective
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regime such as routine-type visits to check declarations, investigations and
declarations contributed manifestly to the draft regime’s dilution as well as
undermining Western Group political unity. Moreover, hardline United
States rhetoric on export controls and assistance and cooperation measures
in the Ad Hoc Croup exacerbated ideological polarization between
developed and developing countries and was eagerly seized upon by so-
called hardliners on the far end of the spectrum (many of which the United
States suspected of offensive biological activities) who were no keener on a
protocol than Washington appeared to be.88

The Russians remained largely silent in the negotiations, except on
issues concerning basic definitions and “objective criteria” in which they
appeared to have an interest in creating quantity thresholds for biological
weapons. This would have completely undermined the object and purpose
of the Convention had it been agreed because it would have undermined
the treaty’s basic prohibitions. The British delegation, for its part, found itself
in the thankless—and increasingly impossible—position of trying to bridge
the Atlantic amid growing suspicions by France, Germany and other
Europeans about the posture of an increasingly exasperated United States.
In sum, as the negotiations wore on, moderate countries both in the
Western Group and the Non-Aligned Group who thought they had joined
a process tasked with negotiating a verification regime found themselves
increasingly marginalized.

Amidst all of this the Chairman of the negotiations, Ambassador Tibor
Téth of Hungary tried to edge negotiations towards completion of a final
product in time for the next BTWC Review Conference in December 2001.
By late 2000, however, there were ominous signs that the “endgame”
process was unravelling as some delegations indicated their unwillingness
to compromise on key issues in order to bring negotiations to a successful
conclusion. Téth unveiled a “composite text”, based on his assessment of
what the market would bear in terms of an agreement, in early 2001. In July
2001, however, the United States announced that it rejected the rolling
text, the Chairman’s composite text and further efforts to continue Ad Hoc
Group negotiations. Ad Hoc Group collapse ensued.



On 25 July 2001, in a statement to the Ad Hoc Group, Ambassador
Donald Mahley of the United States delegation outlined the ostensible
reasons for the United States’ rejection:

The draft protocol will not improve our ability to verify BWC
compliance. It will not enhance our confidence in compliance and will
do little to deter those countries seeking to develop biological weapons.
In our assessment, the draft Protocol would put national security and
confidential business information at risk.8?

At the Fifth Review Conference that followed in November 2001, the
United States Under-Secretary of State for International Security Arms
Control, John Bolton, called for the termination of the Ad Hoc Group’s
mandate and instead pressed for voluntary national measures to strengthen
the Convention as sufficient. Bolton said it was necessary to “look beyond
traditional arms control measures to deal with the complex and dangerous

threats posed by biological weapons”.?°

However, while it is true that the United States was responsible for
formal rejection of the draft protocol it would be a misrepresentation to
claim that this explained the failure of efforts to strengthen the Convention
through legally binding measures. In theory the protocol negotiations could
have continued beyond July 2001 until at least the November Review
Conference without the participation of the United States. And even then,
had the bulk of other states parties to the Convention agreed to continue
developing the protocol or other legally binding measures, procedural
mechanisms existed in the rules of procedure of the Review Conference for
this to have been put to a vote.”!

None of this transpired for many reasons. One reason was because
other countries with sizeable life-science sectors were reluctant to accept an
inspection and declaration burden the United States (the country with the
largest sector of all) would not assume. The United States’ reservations and
delays in implementation CWC during the late 1990s had created
significant resentment, especially among European countries otherwise
generally in favour of robust compliance measures. Additionally, although
many countries still believed the draft protocol would be of some use in
monitoring compliance if agreed, few or none held the conviction that it
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was very robust after years of dilution of its contents during the Ad Hoc
Group’s work. Political polarization in the later stages of the negotiations, as
described above, also mitigated against the possibility of a strong
international front materializing, especially between developed and
developing countries. Perhaps most of all, however, the United States’
rejection of the protocol and its negotiation process suited the so-called
hardliners in the Non-Aligned Movement: failure to agree on an instrument
they did not want (and may have rejected down the track) could be blamed
upon the United States.

This United Nations Convention regulates the use of certain
conventional weapons in armed conflict, in order to prevent unnecessary
suffering to combatants and indiscriminate harm to civilians. The CCW is a
framework instrument with specific additional rules set out in subsidiary
protocols.?? Efforts since the Second CCW Review Conference have
focused on minimizing the effects of explosive remnants of war (ERW),
“mines other than anti-personnel mines” and enhancing compliance with
the Convention, which led to agreement on a legally binding treaty on ERW
in November 2003.

To examine the ERW protocol negotiations, further background about
the shape of the wider CCW treaty process is necessary. Negotiated in 1979
and 1980, the Convention built upon established customary rules
regulatin% the conduct of hostilities and the provisions of the 1949 Geneva
Protocol.?3 When the Convention entered into force in 1983 (three years
after its adoption) it contained three protocols prohibiting the use of
weapons that employ fragments undetectable in the human body by X-ray
(Protocol 1), regulations on the use of landmines, booby traps and similar
devices (Protocol ) as well as rules limiting the use of incendiary weapons
(Protocol IlI).

A fourth protocol was developed in 1995 that prohibits the use and
transfer of blinding laser weapons.?® At the first CCW Review Conference
meeting in 1996 various changes were made to Protocol [l—including
expanding its scope to internal armed conflicts, as well as inter-state



conflict. The Review Conference also decided that an annual meeting of
state parties to Amended Protocol II would be held once sufficient
ratifications had been achieved.

Momentum for a new protocol to the Convention on “explosive
remnants of war” was initially generated due to efforts by the International
Committee of the Red Cross (ICRC).%> In September 2000 the ICRC
organized a workshop with diplomats and military experts in Nyon,
Switzerland, at which it proposed that negotiations on an ERW protocol
commence at the earliest possible date within the CCW framework. This
influential meeting underscored the humanitarian problems caused by
Engig recent conflicts in Kosovo, Afghanistan and Iraq (after the first Gulf
war).

Preparatory meetings of CCW member states were convened in
December 2000 and in April 2001 to prepare for the Second Review
Conference held in December 2001 and chaired by Ambassador Les Luck
of Australia.”” This was a successful meeting, including achievement of
agreement to modify the scope of the CCW to encompass internal armed
conflicts in addition to international conflicts.”® The Review Conference
decided to establish a “Governmental Group of Experts” to examine the
possibility of a new ERW protocol. This group was to “consider all factors,
appropriate measures and proposals, in particular:

* Factors and types of munitions that could cause humanitarian
problems after a conflict;

* Technical improvements and other measures for relevant types of
munitions, including submunitions, which could reduce the risk of
such munitions becoming ERW;

* The adequacy of existing international humanitarian law in
minimising post-conflict risks of ERW, both to civilians and to the
military;

* Warning to the civilian population, in or close to, ERW-affected
areas, clearance of ERW, the rapid provision of information to
facilitate early and safe clearance of ERW, and associated issues
and responsibilities; and

s Assistance and cooperation.”??

The Group of Governmental Experts met three times in 2002.

Following these discussions CCW member states decided in December of
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that year that the work of the Group should continue through 2003 with a
mandate to negotiate. The ERW negotiation, coordinated by Geneva-based
Netherlands Ambassador Chris Sanders, quickly fleshed out a draft
instrument in time for agreement for adoption at the 2003 meeting of state
parties the following November.%°

The Group’s discussions encompassed other issues. France (and later
the European Union) put forward proposals to improve the weak
compliance regime of the CCW. The ICRC concerns about the
humanitarian impacts of “mines other than anti-personnel mines”—that is,
anti-tank or anti-vehicle mines—in post-conflict situations were taken up in
discussions. Switzerland (with ICRC support) called for further work on
examining the implications of small calibre ammunition that could have so-
called “dum-dum” effects. Switzerland’s proposal found little resonance in
the Group despite its ballistic testing that indicated some forms of military
ammunition such as explosive .50 calibre bullets, apparently intended for
use as anti-materiel tasks, could have dum-dum type effects in the human
body (prohibited by the 1868 St. Petersburg and 1899 Hague
Declarations).’®! These issues encountered different levels of acceptance
amongst the majority of CCW states parties. ERW is the only item to have
been negotiated upon to date.

Earlier in the history of CCW there had been some disappointment
about the outcome of negotiations on Amended Protocol Il, completed in
1996, among some states and transnational civil society groups, especially
in the humanitarian field. Some countries, as well as the ICRC and the
International Campaign to Ban Landmines (ICBL), felt that humanitarian
imperatives had been subordinated to orthodox arguments of national
security and “military utility”. This dissatisfaction contributed to
international momentum for negotiation of the 1997 Mine Ban Convention
banning antipersonnel mines, rather than merely restricting aspects of their
design and use as CCW Amended Protocol Il had done. A perception
developed among some in the humanitarian community, as well as some
core countries in the Mine Ban Convention process, that the CCW was
increasingly outmoded and lacking in credibility.

Hence, there were uneven expectations about the ability of the CCW
to make much progress in confronting challenges considered to be of
contemporary relevance by the international community in the lead-up to



the 2001 Review Conference. However, low-key but highly effective
chairing by Australia created a sense at this Conference that achievement of
a positive outcome would be a crucial litmus test for the CCW regime. It
ultimately translated into mandates for further work in several areas.

The success of the Second CCW Review Conference formed the
foundation for success in the ERW Protocol negotiation process, which
nevertheless encountered difficulties in three main areas. First, there were
political differences of opinion concerning its scope. Some states and NGOs
felt a protocol should incorporate specific technical measures to improve
the reliability of munitions (and hence lower the risk of them becoming
ERW). These proposals were unable to achieve consensus in the two-year
time frame of discussion and negotiation. Others felt the protocol should be
only concerned with generic post-conflict remedial measures such as
warnings to civilians, general undertakings to clear contaminated areas and
information exchange, which seemed more broadly acceptable. Secondly,
there was the issue of whether existing ERW problems would be dealt with
in the instrument. Thirdly, and of particular concern to key military states
such as the United States, was the principle of user-responsibility and how
this might play out in terms of legal liability for users of munitions that failed
to function as intended with deleterious humanitarian consequences. There
was also debate over the final status of the document—that is, whether it
would be legally or politically binding in nature (an option preferred by the
United States). However, this was tactical rather than substantive, and
hinged upon the nature of the substantive provisions on the issues outlined
above.

In the end, although the majority of CCW member states held firm to
their preference for a legally binding protocol, a more limited scope
prevailed, which excluded firm undertakings on existing ERW (although
voluntary undertakings were not excluded) and strong provisions on user-
responsibility. The legal commitments agreed in CCW Protocol V are also
quite qualified in many places with phrases such as “where possible” and
"where feasible”. So far there has been slow uptake of accessions to the
Protocol: as of writing this more than a year later only a handful of countries
have joined, and no states yet with major military forces such as China, the
Russian Federation, the United States, the United Kingdom or France.!02
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In view of the paucity of positive developments in the creation of new
multilateral norms in the field of disarmament and arms control in recent
years the achievements of the CCW process have helped to move it from
its position near the margins of the diplomatic wilderness in the 1990s
closer to centre stage. There is reason to assume also that those countries
unwilling to join the Mine Ban Convention, like the United States, view the
CCW as a forum to show they can play a positive role on conventional
weapons issues.

The preparatory process leading up to the Second Review Conference
functioned as a pre-negotiation phase through its technical and diplomatic
discussions and development of mandates establishing the basic parameters
for work from 2001. Aiding it in this case was the modular nature of the
mandate structure—a multi-lane highway rather than a one-lane road—
enabling some work (amendment of the CCW to include internal armed
conflict, ERW) to move faster than other traffic. However, ultimately all of
this depended upon sufficient flexibility from states in the diplomatic
context to avoid deadlock, as occurred in the Conference on Disarmament.
The influence of key office holders at the Review Conference in this
respect—Ambassador Luck of Australia and, later, Ambassador Rakesh
Sood of India, in particular—was significant here in generating good will.
Had a key state in the CCW had major issues with priorities or the elements
of further work, this “multi-lane” system could easily have worked against
the CCW making progress because of the opportunity for political linkages
to be established.

An important factor in the success of the ERW protocol negotiations
was the involvement of the humanitarian community including United
Nations agencies, the ICRC and NGOs such as Human Rights Watch,
Handicap International and Landmine Action (UK). Many of these actors
were more experienced than they had been before owing to the political
experience they had obtained in processes such as the Antipersonnel Mine
Ban Convention. Consequently, while NGO coordination and influence
never equalled that of the Mine Ban Convention process, civil society actors
nevertheless interacted effectively with government representatives at the
negotiations in adding both field perspectives to discussions of the effects of
ERW as well as an additional sense of urgency and purpose to the
negotiations. Military and diplomatic practitioners in the CCW process
were also by now more accustomed to the presence of civil society actors



because of the educative influence of other multilateral processes in which
they had been involved like the Mine Ban Convention. The role of the
Netherlands, which coordinated the ERW negotiation, was significant in
this regard as a country with both military credentials (as a member of the
North Atlantic Treaty Organisation (NATO) and good lines of
communication with civil society.

The humanitarian influence in the ERW protocol process was
especially important because it contributed to the sense among those states
unhappy with aspects of the draft protocol that they should nonetheless
avoid creating linkages that would prevent a successful negotiation.
Negotiations took place against the backdrop of the war and opening
months of Coalition occupation of Iraq, from which mounting evidence was
accumulating in the media of the humanitarian consequences of ERW.
Moreover, the broader CCW working structure allowed those issues unable
to achieve consensus to be deferred by means of further discussion,
including technical measures, specific regulations with concern to the use
of cluster submunitions and discussions on the adequacy of international
humanitarian law principles in this domain. This created a sense of there
being a continuum of options that can avoid, or postpone, outright rejection
of an issue, rather than a one-shot deal.

In the next section we shall compare the six processes discussed in this
article directly. However, before doing so it is worth briefly comparing and
contrasting the Conference on Disarmament, BTWC and CCW Protocol V
negotiation processes.

These three processes possess quite different negotiating structures.
Although set up as an adjunct to a broader political process in the form of
the five-yearly Review Conferences and preparatory meeting cycle, the
BTWC protocol negotiations were (throughout the late 1990s until 2001
when they collapsed) the only game in town for strengthening of the norm
against biological weapons. BTWC states parties were focused on one
process—the Ad Hoc Croup—and on one outcome. That goal was
intended to be a regime designed to verify, or at least enhance confidence
in, compliance with the prohibitions of the BTWC. Although broadly a
unitary goal, the complexity of devising a comprehensive and effective
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regime that would be simultaneously politically acceptable proved too
difficult.

By contrast, the Conference on Disarmament and the CCW process
represent broader frameworks for negotiation. Such frameworks have their
pluses and minuses, as shown by their contrasting experiences. In the CCW
process the smorgasbord of options for substantive work, such as the post-
conflict remedial effects of ERW, compliance, mines other than anti-
personnel mines and the regulation of the design or use of weapons that
may cause a particular humanitarian problem (like submunitions), opened
up negotiating space. The process called for initial prioritization of work
(post-conflict remedial measures on ERW) without foreclosing the option of
revisiting other priorities later through an annual CCW meeting process
established at the 2001 review meeting.

This has helped to enable negotiating actors in the CCW process to
recognize the incremental nature of the process and to accept that there
will be other, further opportunities to shape the achievement of their
national goals. At the same time, the mandates of the GCroup of
Governmental Experts throughout the development of the ERW negotiation
process provided useful targets—both for those participants eager to
achieve a positive negotiating outcome and for those with other priorities
waiting in the queue, such as mines other than anti-personnel mines.
Nevertheless, the ERW protocol process did not guide itself: it required deft
steering and leadership to achieve completion, from the Second CCW
Review Conference preparatory process onwards.

At first glance, the Conference on Disarmament—as a broad
framework for negotiating on disarmament and arms control issues of
importance to the international community—should possess similar
advantages in terms of its annual setting of priorities and opportunities for
give-and-take across its agenda and work programme. In fact, the opposite
has turned out to be the case. Linkages created in the CD over differing
issues (fissile negotiations and PAROS) have stymied substantive work on
any of the agenda items before the Conference.

The CD and the BTWC Ad Hoc Group process share a common failing.
In both cases their working structures made it difficult for their mandates to
adapt to changing circumstances. The Ad Hoc Group mandate in 1996 and
the CD’s “decalogue” (originating from the first United Nations Special



Session on Disarmament [UNSSOD 1] in 1978), with fissile material
negotiations confirmed as the next negotiating step by the Shannon
mandate in 1995, lost consensus support over time. The Ad Hoc Group,
receiving mixed signals as it was from the United States throughout the
protocol negotiation, was unable to change its trajectory before the Fifth
Review Conference, especially as no clear alternative was presented in the
midst of increasing political polarization in that process by the turn of the
new century. The CD’s difficulties have been compounded by its
outmoded agenda, and inflexible procedural rules, which have so far
prevented the majority of its membership from agreeing on resuming its
work for fear of exacerbating differences further and inviting sabotage of
their substance. At the same time, the CD’s regional group structure and
opaque system of consultation have prevented the development of external
pressure on those members in deadlock to be more flexible in their
positions. In the CD, a rotational chair every four working weeks has been
an added handicap because it is an insufficient period in which a new
president might reasonably be expected to build understanding and foster
compromise on complex or contentious issues.

The CCW process has also enjoyed a greater degree of involvement
from non-state actors such as United Nations agencies, other international
organizations such as the ICRC and NGOs, than either the BTWC processes
or the CD. This has not been for want of interest by transnational civil
society. Rather, it is because of the traditional manner in which
international security issues at the multilateral level are conceptualized by
many states participating in them in terms of “state threats” and “national
security”. However, the input of humanitarian actors and the greater
transparency brought to the CCW process by civil society appears to have
benefited it in terms of generating momentum and support from domestic
authorities, who were also lobbied by the ICRC, Red Cross and Red
Crescent Societies and members of the NGO community. Such
constituencies do not operate in the CD context, and did not exist in the
BTWC protocol contexts, because they have not been nourished by
governments or permitted access within the terms of their processes.
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In the preceding sections the CD, the BTWC and the CCW protocol
negotiations on ERW were outlined along with three multilateral
negotiations on climate change, migration and tobacco control. What do
they indicate about the extent to which working practices and rules applied
in multilateral disarmament and arms control negotiations contribute to—
or alleviate—difficulties in achieving successful outcomes?

At the outset it is apparent that the six processes share much in
common in the types of negotiating mechanisms used and the modus
operandi of their participants (not to mention some participants, such as
Celso Amorim of Brazil) despite the different substantive tasks for which
they were devised. Commonalities ranging from consensus decision-
making, the structure of negotiating mandates and rules of procedure
largely generated by means of diplomatic precedent, constitute examples of
formal elements of a recognizable community of practice. This is reinforced
by many common informal elements in these negotiations. But there are
also some significant differences. These are as follows:

Negotiations on the ERW and biological weapons protocols were
limited to states parties to the CCW and the BTWC. That is, to negotiate in
these processes a country had to be a member of its parent treaty. Despite
this being a limitation in theory it appeared to impose few limits in reality
because of the ability of non-member states to participate as observers.
These states would not be entitled to vote if the situation arose or, indeed,
be counted formally in a consensus decision. In practice, however, it
ensured they had a say and could influence the process through their
statements and informal interaction with other delegations. A more telling
guide was the overall number of states participating actively, whether
member countries or not. In this respect, few observers participated in the
biological protocol drafting process and only roughly 45 member
countries—about a third of the BTWC membership—turned up on a
regular basis to attend the Ad Hoc Group sessions and participate in
drafting.



This proportion was significantly higher in the CCW context, partly
because its overall membership was much smaller (92 countries in
November 2003, for instance, of which 66 participated in the 2003
meeting of states parties, which agreed the ERW protocol).'%® Nevertheless,
there was considerable interest in negotiations to tackle ERW from
developing countries (many of whom are ERW-affected). Despite not
having acceded to the CCW, countries like the Libyan Arab Jamahiriya (an
observer) and Egypt (a signatory) were active in the talks.

Disparities in state participation are most evident in comparing
negotiations in the Conference on Disarmament with the United Nations
Migrant Workers Convention, the FCCC and the WHO FCTC processes.
Negotiation of the FCCC and the United Nations Migrant Workers
Convention were open to all governments belonging to the United Nations.
Similarly the WHO FCTC process was open to the entire membership of the
World Health Organization.'%* By contrast, the rate of observership to the
Conference on Disarmament (which has a restricted membership of 66
member states) is telling. The CD’s rules of procedure effectively require
non-member states to apply to the Conference for observer status on an
annual basis in order to attend plenary sessions.'%> Over the last few years,
since deadlock in the CD began and it has become clear that this will also
prevent a widening of membership to further countries, interest in CD
observership has steadily fallen.'%® This appears to be mirrored within the
membership of the Conference, as member governments have, in many
cases, downsized their delegations and withdrawn ambassadors for
disarmament in some instances and the number of countries actively
engaged in ongoing consultations has dipped.

Results in the successful processes we have examined were
characterized by core groups of like-minded delegates who:

* Provided an expert input (they were knowledgeable about the
technical subject, beyond career diplomacy);

* Ensured continuity and an institutional memory, since their
delegates followed the process from the beginning to the end;

*  Were sufficiently small in number to be able to meet and draft
between the plenary sessions; and
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* Did not have preoccupying vested interests in order to remain
credible.

Informal core groups helped to build up “trust” in these processes
among broader participants.

The rules of procedure in the Conference on Disarmament place the
strictest limits on NGO attendance and participation, followed by the
BTWC process. NGOs attend only formal plenary meetings. These are
usually set-piece affairs for formal statements or the gavelling in of reports
in each case. There is no provision in the CD for civil society statements.
NGOs may only communicate with member states through the CD
secretariat.'%” On one occasion annually, on International Women'’s Day a
joint NGO statement is delivered to the CD but must be read by the Deputy
Secretary General of the Conference instead of an NGO representative. %%

The FCCC, the WHO FCTC and the ERW protocol negotiations, in
contrast, have been more open to NGO participation. The proceedings of
the CCW discussions and negotiations on ERW were largely attended by
NGO delegates and had the active participation also of international
organizations such as the ICRC and the Mine Action Service of the United
Nations. Collectively these entities made a substantial contribution. NGO
participation in the WHO FCTC process was unprecedented in that NGOs
were frequently (and openly) invited to informal meetings to lend their
expertise and knowledge on issues under discussion.

Appointment of office-holders varied in the six processes examined.
For instance, Ambassador Amorim of Brazil’s experience is instructive.
Amorim was Chairperson of the INB in the WHO FCTC negotiations and
also presided over the Conference on Disarmament during the 2000
session. In the WHO FCTC process, Ambassador Amorim was elected to
chair the INB process. By contrast his presidency in the Conference on
Disarmament was a consequence of the four-week rotational policy that is
dictated by rule 9 of the CD’s rules of procedure and, as noted above,
allowed little time as President to foster the compromises necessary to
reignite fissile negotiations through achievement of a work programme.



Although it is not uncommon for the working group chairs to rotate on
the basis of regional groupings to ensure equality of representation, the
chair of the Conference on Disarmament rotates every four weeks on the
basis of alphabetical order. This custom is significantly different from the
other five processes under consideration and would appear to make little
sense beyond theoretical egalitarianism (theoretical because the body is not
universal in membership). The WHO FCTC, the FCCC, the United Nations
Migrant Workers Convention, the biological weapons process and ERW
Protocol processes all had elected chairs. They undoubtedly benefited from
this in that tenure depended to a greater extent upon merit or influence
than to alphabetical geography.

In all six negotiating processes it was intended that all substantive
decisions be made on the basis of consensus although some—Ilike the
FCCC, WHO FCTC processes and BTWC review meetings (although not
the Ad Hoc Group)—contain procedures for voting in extreme cases.
Orthodox preference for consensus is for a variety of reasons: precedent,
the awareness that in most cases it is important to move with the broadest
possible support of the international community and, because majority
voting would have been advantageous to large groups like the Group of 77
and disadvantageous to others for instance in the case of the United Nations
Migrant Workers Convention.

In the security domain an argument is sometimes heard that because
issues of national security (and potentially of national survival) are
concerned, consensus decision-making is essential. However, history
demonstrates otherwise. India and Pakistan’s decisions, for example, not to
join a consensus on the Comprehensive Nuclear-Test-Ban Treaty in the CD
in 1996 could have scuppered a treaty widely thought to be of broader
international security value at the time. A group of states took this draft
instrument to the United Nations General Assembly and voted it in, belying
the claim that new treaties must have international consensus before they
can be agreed—at least in the CD context.

It is unlikely that mixed rules of procedure (that is, provision for voting
if consensus is impossible to achieve) really have had a positive effect in
promoting consensus decision-making on their own. One participant in the
FCCC process noted that “the possibility of recourse to voting procedures
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tended to act as a restraint on influential parties and this obviated the need
for actually employing the procedure”.'® But this depends on the
assessments of states about whether such resort to voting will succeed.
Recourse to voting was not pursued in the biological weapons process in
2001 after the United States’ rejection in part because there was little
appetite for agreeing a new norm in this field without that country on board.

Recourse to voting rather than consensus for decision-making carries
particular risks for the birth of new disarmament and arms control
multilateral norms. It is an act of political choice with serious potential
consequences. Unfortunately, so is the alternative: in the CD, rule 18 of its
rules of procedure has been interpreted to mean that consensus applies to
all facets of the Conference’s work—substantial and procedural. In practice
member states have also taken this to mean inferring the power of veto on
each of them.

The presence of regional groupings in multilateral negotiations is
common. Regional groups were a feature of the biological weapons and
WHO FCTC processes. They meet on a regular basis in the Conference on
Disarmament. Regional groups facilitate procedures such as the selection of
office-holders in negotiations. They also assist in information exchange
between governments and, sometimes, in the development of common
positions or postures in broader multilateral settings. Moreover, regional
groups constituted a mechanism for improved cohesion in the tobacco
control negotiations among small states.

However, our examination has shown that regional groups can also
play a spoiling role in negotiations. For instance, group cohesion became
tighter in the BTWC protocol process as political polarization in the BTWC
Ad Hoc Group grew from 1998, which made cross-group initiatives to build
support for a robust final product more difficult. Countries supportive of
robust compliance measures such as New Zealand, the Netherlands and
Norway were subjected to intense pressure to cease supporting routine visit
measures within the Western Group in the name of group cohesion—
especially from the United States and the United Kingdom—despite this
weakening the compliance goal of the negotiations. While the advantages
of group cohesion in the WHO FCTC negotiations have been noted above,



at the same time it sometimes led to hardening of positions, which at times
stalled progress.

Regional group politics may also obscure transparency by concealing—
both from members of the regional groups and from the domestic
constituencies of delegations—the real nature of states’ positions. This also
occurred in the BTWC protocol negotiations. The United States, for
instance, told other Western Group members that it opposed routine type
visits to ensure confidence in compliance to relevant biological facilities (as
is done under the CWC with relevant chemical facilities) because its
domestic industry would not accept it and sought instead to dilute the
compliance regime in later stages of drafting. However, as quoted earlier,
the United States phrased this as a subsidiary argument in its public reasons
for opposing a protocol on the draft instrument. In August 2001, after Ad
Hoc Group negotiations began to collapse, the regional groups (including
the Western Group) operated as caucuses and issued respective group
statements at the conclusion of the Ad Hoc Group's last session in the hope
of a successful Review Conference later that year. But on the last day of that
review meeting the United States insisted on amendments concerning non-
compliance and blocking a follow-on process of BTWC consultations that it
could be confident would not be acceptable by consensus—amendments
it did not inform its Western Group partners of beforehand.

Lack of transparency is also a factor in continuing CD deadlock
because group interaction through weekly presidential consultations has
become largely ritualistic and lacking in substantive engagement. The
proactive ability of these CD regional groups is very limited because of cross
cutting differences along alliance and nuclear-possessing versus non-
nuclear-weapon states, which calls into question their utility in developing
sustained and meaningful common positions.' ' By contrast, while regional
groups existed in some form in the FCCC, CCW and Migrant Workers
Convention settings in order to fill procedural positions and exchange
information, they do not appear to have played a caucusing role.

This paper began by using the metaphor of cordon bleu cooking to
describe the skilful process of multilateral negotiation in disarmament and
arms control. In particular, this metaphor illustrates the contention central
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to the topic discussed; that to understand what is involved in the
preparation of a fine and expensive meal it is necessary to look beyond
simply the diner’s expectations and examine what goes on in the kitchen.
The coherency of our metaphor begins to break down as we realize that the
national governments dining in this restaurant are also instrumental in that
culinary preparation process. But it also illustrates that the relationship
between government multilateral negotiators and their eventual products is
dynamic, iterative and interactive.

Our exploration of this relationship stems from the following question:
to what extent do the working practices, rules and techniques applied in
multilateral disarmament and arms control contribute to or impair
successful outcomes in developing or consolidating international norms? In
our analysis it is apparent that, just like in a restaurant kitchen, many
different dishes are prepared by a team of chefs and many supporting actors
in roughly recursive—yet always at least slightly unique—operations. In
other words, it is clear that a community of practice exists in multilateral
disarmament and arms control negotiation that lends a consistency of
attitude and approach between different subjects. Moreover, by comparing
the CD, the BTWC process and the CCW ERW negotiations with
multilateral processes outside this domain, it is clear that many, if not most,
of these elements of a gradually evolving community of practice are shared
more broadly, or at least have their functional equivalents.

To offer a second metaphor, it is possible to think of the community of
practice in multilateral disarmament and arms control as a riverbed. The
shape and course of this riverbed affects the dynamic flow of the water—
the negotiating activity—within it in particular ways governed by many
different factors. However, while we do not usually see it over short time
frames, the water in the river gradually adjusts the shape and course of the
riverbed itself by the process of erosion and so forth. The relationship
between negotiating activities and their underlying community of practice
is similarly dynamic.

Crucially, only part of this multilateral disarmament and arms control
community of practice is “designed” in any conscious sense. Some of its
manifestations are “non-designed”, having developed as iterative
phenomena by means of diplomatic precedent; that is, doing something
again because that has been the established mode of tackling similar
problems in the past. Of course, there are a number of assumptions in



this—not least the perception that two problems separated in time in the
real world do meaningfully lend themselves to solution by the same
methods. However, at its most bare, natural scientists often strike this
phenomenon—about what is functional adaptation in response to
circumstances and what is not:

Darwin himself recognized the possibility of preadaptation, whereby an
attribute comes to serve a function which is not the reason why it was
originally selected. In other words, evolution has wrought a change in
function. The result may be a less than perfect instance of functional
design, but evolution the tinkerer makes do. Exaptation, which refers to
an adaptation that has recruited to some functional need a trait that
either did not have any adaptive function originally or evolved for some
other use, is a more recent, if not similar, formulation.’

There are also useful ideas here which are applicable to the processes
we have analysed. The multilateral disarmament and arms control
community of practice is necessarily a cautious and conservative one, as
states’ national security or survival may be at stake. Consequently this
community of practice tends to evolve slowly. Precedent plays a major role,
not least because the known practices of the past sometimes appear to
provide more certainty than new and untried ones. Consensus decision-
making is the ultimate comfort that a negotiating process will not move too
fast or too far beyond the expectations of individual states. Because of this,
some features of specific multilateral processes come about not because
they were consciously and coherently designed in. Instead, they may be
artefacts: features that are by-products of some other designed-in feature of
an earlier or similar process, or features that have changed function through
changes in patterns of usage.

Examples abound of preadaptations or exaptations in the multilateral
environment. In this paper we have focused in particular on features that
have pronounced consequences for the success of negotiating processes, as
illustrated by our six examples. They include formal rules of procedure, the
character and roles of regional groupings in different negotiations and,
indeed, decision-making procedures such as the rule of consensus. As
shown in the previous section, for instance, regional groupings in the BTWC
and CD settings, which originated decades ago as a means of information
exchange and the selection of functionaries under their formal rules of
procedure, have taken on different roles for which they were not originally
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intended. This has been to the detriment of these processes compared with
other negotiating processes, such as the CCW, climate change negotiations
or the Migrant Workers Convention, in which formal regional groupings
have either not existed, played a minimal role (like in the CCW) or have
corresponded much more closely to the interests of their members because
of the youth of these processes (the tobacco-control negotiations).

If many features of communities of practice in multilateral negotiation
are not designed, but evolved through preadaptations or exaptation, it
creates a number of implications invisible to orthodox explanations of
political will. As explained earlier in this article and in this volume’s
introduction, one important reason political will is limited in its explanatory
power is because it does not allow for difficulties arising in negotiations that
are not products of deliberate cause. Will either exists in sufficient amounts
or it does not. But as shown, this does not do justice to reality—not least to
structural problems in negotiations brought about through unquestioning
yielding to precedent rather than to design.

One of these implications is that the multilateral negotiating
community of practice in disarmament and arms control is, at best, only
partially adapted to changing realities. This is for two reasons. First, its
evolution is gradual, constrained by precedent and diplomatic, political and
military caution among other things. Secondly, much of its DNA is “junk
DNA”, consisting of features for which there is no purpose, for which a
purpose has been forgotten, or which performs some function for which it
was not originally developed.

In a sense, this analysis is a first, tentative attempt to sequence some of
this DNA and analyse its functions. This alone is insufficient, however,
without application of equivalent approaches by practitioners themselves in
multilateral negotiation to their corpus of practices, attitudes and
mechanisms for work. This is essential because without these insights
multilateral disarmament and arms control may become doomed, by its
slow rate of evolution to rapidly changing realities, to irrelevance.

Many of the elements of these new realities are intimately bound up
with one another. In the introduction to this volume various facets of
growing complexity were discussed, along with their implications for
traditional “national security” approaches to addressing international
security problems. Accompanying globalization, increased inter-



connectedness and new emergent problems of complexity for diplomats
and national policymakers, however, has been a rise in public interest in
these problems and commitment to dealing with them. As David Atwood
has pointed out, "while NGO involvement in disarmament affairs is long-
standing, its current manifestations are part of a broader reality of
transnational civil society engagement on issues of broader concern”.!12
This is also demonstrated by our three examples of climate change, migrant
workers and tobacco control, in which non-governmental actors have
played significant roles. In disarmament and arms control, elements of this
transnational civil society, particularly the humanitarian community and its
subset the humanitarian mine-action community, have performed similar
roles in the context of the Antipersonnel Mine Ban Convention and the
CCW. NGO engagement in small arms and light weapons issues has also
been high.

Although the sample is small, the evidence suggests that multilateral
negotiations not considered so intimately bound to national security
imperatives—and which have been more open to civil society’s
involvement—have generally benefited from the expert input and energy
of NGOs and other entities such as the Red Cross and Red Crescent
Movement. It would be simplistic to claim that lack of progress in the CD
and BTWC is due to their greater exclusion of non-governmental entities as
their problems are more complex. But the coincidence is striking, as is the
fact that "the official relationship between multilateral disarmament
institutions and NCOs is badly out of tune with current realities in
international relations and with current needs. New approaches are

necessary”.!13

A number of participants from the Mine Ban Convention negotiations,
including governmental representatives involved, have argued that it
benefited from greater civil society involvement.!'* If one were to sum up
the many different specific roles such entities can play, it could be described
as making a negotiating environment more information rich, which benefits
governmental negotiators directly in their decision-making.’> With
outmoded group structures, lack of trust and lack of public transparency
and no substantive negotiation completed since the CTBT in the mid-1990s
it would be difficult to describe the CD as information rich.

Overall, there is no simple answer to what extent working practices,
rules and techniques applied in multilateral disarmament and arms control
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contribute to or alleviate successful negotiating outcomes. But of the three
processes discussed in detail here (the CD, BTWC and CCW) alongside the
three multilateral comparisons further afield (climate change, migrant
workers and tobacco control) there is much food for thought. In our view:

* Multilateral disarmament and arms control negotiating processes
would benefit from less emphasis on diplomatic precedent and
more from focus on object-oriented processes—the object in
question being security or some specific aspect thereof.

* Doing so may best entail enlisting the assistance of dedicated
professionals (such as management theorists and organizational
psychologists) to help in designing the architecture of their
negotiating processes.

* Negotiators need to ask, individually and collectively, the
following questions on a regular basis: was this feature of our
community of practice designed for a good reason? Does that
good reason still apply or has it changed or lost currency?

* The imposition of a rule of consensus at all stages of a process—for
instance on agreeing a programme of work or to begin a
negotiation that will later need consensus for agreement—as well
as the value of current regional groupings need particular scrutiny
in this regard.

* Experience indicates that disarmament and arms control processes
flounder if they lack clear goals and objectives. Clear goals and
objectives are an aid to effective leadership. To this end,
opportunities for course correction are advisable (for instance, by
means of changes to mandates, changing of elected office-holders,
review of procedural rules) at regular intervals. The CCW ERW
protocol process was a positive example in this regard. It is
possible that the BTWC protocol drafting process might have been
salvaged had there been a review of its mandate and progress that
led to an adapted process better reflecting international realities at
an earlier stage in its negotiation, for instance through a Special
Conference in the late 1990s.

The challenge for multilateral disarmament and arms control is to
remain relevant to solving international security problems effectively. To do
so, it will need to learn to adapt quickly enough to changing circumstances.
Increasing global interconnectivity, blurring distinctions in sovereignty with



attendant implications for “national security” and complexity, mean that
this rate of change is not going to slow any time soon.

An important step in the process of learning to adapt better to new
disarmament and arms control challenges for negotiating practitioners will
mean cultivating a greater willingness to try new methods and approaches
they have not deployed before. Honest self-reflection of the contents of
their current toolbox should demonstrate that many of its elements are not
right for the job. New partners and perspectives, from transnational civil
society, for instance, as well as broader recognition of the interrelationship
of national security with other dimensions of human welfare (human
security) can help here.

The term “disarmament” traditionally refers to the elimination, as well
as the limitation or reduction (through negotiation of an international
agreement) of the means by which nations wage war. The term “arms
control” was coined in the 1950s to denote an international agreement
to limit the arms race, in particular the nuclear arms race between the
United States and the Soviet Union, following recognition that general
and complete nuclear disarmament would not be readily achieved.
Arms control originally was meant to denote internationally agreed
rules limiting the arms competition rather than reversing it; it had a
connotation distinct from the reduction or elimination of armaments
(i.e. disarmament). See Robert H. Mathews and Timothy L. H.
McCormack, “The Influence of Humanitarian Principles in the
Negotiations of Arms Control Treaties”, International Review of the Red
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a caveat was applied to their admittance. In a joint letter to the
President of the Conference the 23 had to commit not to obstruct any
action of the Conference by resorting to the rule of consensus. “This
commitment would cease to apply if a consensus decision were
reached in the CD that the ‘circumstance” which had given rise to the
situation requiring it no longer existed. For any of the new members
not subject to comprehensive enforcement measures under Chapter
VIl of the United Nations Charter, the above commitment would cease
to apply two years after the decision to enlarge the CD had been
adopted.” See J. Goldblat, Arms Control: The New GCuide to
Negotiations and Agreements, International Peace Research Institute
(PRIO), Oslo: Sage Publications, 2002, p. 14.

The 66 members of the CD are: Algeria, Argentina, Australia, Austria,
Bangladesh, Belarus, Belgium, Brazil, Bulgaria, Cameroon, Canada,
Chile, China, Columbia, Cuba, Democratic People’s Republic of
Korea, Democratic Republic of the Congo, Ecuador, Egypt, Ethiopia,
Finland, France, Germany, Hungary, India, Indonesia, Iran, Iraq,
Ireland, Israel, Italy, Japan, Kazakhstan, Kenya, Malaysia, Mexico,
Mongolia, Morocco, Myanmar, Netherlands, New Zealand, Nigeria,
Norway, Pakistan, Peru, Poland, Republic of Korea, Romania, Russian
Federation, Senegal, Slovakia, South Africa, Spain, Sri Lanka, Sweden,
Switzerland, Syrian Arab Republic, Tunisia, Turkey, Ukraine, United
Kingdom of Great Britain and Northern Ireland, United States of
America, Venezuela, Vietnam, Zimbabwe.

Under rule 42, “All communications from non-governmental
organizations to the Conference, to the President or to the Secretariat,
shall be retained by the Secretariat and be made available to

123



124

68

69
70
71
72

73

74

75

76

77

78

79

delegations upon request. A list of all such communication shall be
circulated to the Conference.”

J. Goldblat, “The Conference on Disarmament at the Crossroads: To
Revitalize or Dissolve?”, The Non-proliferation Review, Summer 2000,
Vol. 2, No. 9, pp. 104-107, p. 105.

Document CD/WP.533.

Rule 28 of the CD rules of procedure. (CD/8/Rev.8).

Ibid., Rule 29.

Ibid., Rule 19. The rules of procedure are vague on whether informal
and subsidiary body meetings may be open to non-state actors.
Historically they have been closed.

This is in line with Rule 23 of the CD rules of procedure (CD/8/Rev.8).
“Mandate for an Ad Hoc Committee under Agenda Item 1: “Nuclear
Test Ban”, document CD/1238, 25 January 1994.

No definition of fissile material has yet been drawn up for fissile
negotiations. However, fissile material is commonly considered to
include plutonium (Pu) and highly-enriched uranium (HEU)—that is,
uranium containing 20% or more of the fissile isotope uranium-235. At
least three other types of fissile material are relevant to fissile
negotiations : uranium-232 (which arises from the irradiation of
thorium-232 in a nuclear reactor, neptunium-237 (produced by
neutron capture when uranium-235 is irradiated) and americium-241
(a decay product of plutonium-241). Tritium, an isotope of hydrogen
sometimes utilized by nuclear-weapon designers to boost the
explosive yield of fissile weapons, is not a fissile material. See William
Walker and Frans Berkhout, Fissile Material Stocks: Characteristics,
Measures and Policy Options, UNIDIR, Geneva: United Nations, 1999.
The five Ambassadors were Mohamed Salah Dembri of Algeria, Jean
Lint of Belgium, Camilo Reyes of Colombia, Henrik Salander of
Sweden and Juan Enrique Vega of Chile.

The Shannon Report called for the negotiation of a non-discriminatory,
multilateral and internationally and effectively verifiable treaty banning
the production of fissile material for nuclear weapons or other nuclear
explosive devices.

The expert briefings took place within the context of the regional group
meetings and other ad hoc informal gatherings. Only member states of
the CD were permitted to attend the presentation given by the experts.
See Clifford E. Singer and Amy Sands, Keys to Unblocking Multilateral
Nuclear Arms Control, ACDIS Occasional Paper, University of lllinois
at Urbana-Champaign: ACDIS, July 2002, p. 3.



80

81

82

83

84

85

86

Article | of the BTWC states that, “ Each State Party to this Convention
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Participation of NGOs in the review process is limited; NGOs can only
receive documents from the Conference by request, although they
have usually been allowed access to plenary meetings at the
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Potential Verification Measures from a Scientific and Technical
Standpoint, summary report, (BWC/CONF.III/VEREX/9) (Geneva,
24 September 1993).

J. P. Zanders et al., Chemical and Biological Weapon Developments
and Arms Control, SIPRI Yearbook, 2002, Oxford: Oxford University
Press, 2002, p. 667.

Final Declaration of the Final Document of the Fourth Review
Conference of the Parties to the Convention on the Prohibition of the
Development, Production and Stockpiling of Bacteriological and Toxin

125



126

87

88

89

90

91

92

93

Weapons and their Destruction (BWC/CONF.IV/9), Geneva, 1996,
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Helsinki, Delegation of the Finnish Academies of Science and Letters,
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combatants or render their death inevitable. “While these general
principles apply to all weapons used in armed conflict, the Convention
imposes specific prohibitions or restrictions on the use of conventional
weapons about which there is widespread concern”, International
Committee of the Red Cross, Convention on Prohibitions or
Restrictions on the Use of Certain Conventional Weapons Which May
Be Deemed to Be Excessively Injurious or to Have Indiscriminate
Effects, ICRC, June 2004, p. 6.

Protocol on Blinding Laser Weapons (Protocol IV to the 1980
Convention), 13 October 1995.
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“explosive remnants of war”. Over the course of CCW work a general
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that had failed to function as intended in conflict and abandoned
munitions but not anti-personnel mines or “mines other than anti-
personnel mines”. In the final text of the ERW protocol “Explosive
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explosive ordnance”.

See the International Committee of the Red Cross report, Expert
Meeting on Explosive Remnants of War : A Summary Report, Nyon,
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Prohibitions or Restrictions on the Use of Certain Conventional
Weapons Which May Be Deemed to Be Excessively Injurious or to
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Convention on Prohibitions or Restrictions on the Use of Certain
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127



128

100

101

102

103

104

105

106

107
108

109

Injurious or to Have Indiscriminate effects, CCW/MSP/2002/CRP.1,
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The United Nations has a membership of 191 members while the
World Health Organization’s membership stands at 192 states.

Rule 32 of the CD rules of procedure (CD/8/Rev.8) states:
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for “non-member states to submit written proposals or working
documents on measures of disarmament that are the subject of
negotiation in the Conference”. According to Rule 34 non-member
states may also be invited to express their views to the Conference
upon request.

Between 1998 and 2004, for instance, the list of countries with
observer status in the CD fell from 47 to 38. (This actually reflects a
slight rise from 2002 and 2003 when it fell to a low of 37.)

Rule 42 of the CD rules of procedure (CD/8/Rev.8).

See, for instance, the 2003 Joint NGO statement to the Conference on
Disarmament read by the Deputy-Secretary General of the Conference
on Disarmament, Enrique Roman-Morey, http:/www.wilpf.int.ch/
disarmament/cd2003.htm.

C. Dasgupta, “Prologue to the Climate Convention”, in |. Minter and
J. A. Leonard (eds), Negotiating Climate Change: The Inside Story of the
Rio Convention, Cambridge: Cambridge University Press, 1994,
p. 132.



110 Of the 22 members of the Western Group three states (France, United
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Kingdom and United States) are nuclear-weapon states and also
members of the North Atlantic Treaty Organisation (NATO). Israel is
believed to possess nuclear weapons also. Ten of the 22 (Belgium,
Canada, Germany, Hungary, lItaly, Netherlands, Norway, Poland,
Spain and Turkey are also members of NATO). Only Austria, Australia,
Ireland, Israel, Japan, New Zealand, the Republic of Korea and
Sweden are not NATO members in the Western Group, although
some have bilateral defence treaties with at least one nuclear-weapon
state. Out of the 31 states that officially comprise the Non-Aligned
Movement in the CD, India and Pakistan possess nuclear weapons and
the Democratic People’s Republic of Korea and Iran may be—or may
be on the road to being—nuclear capable. Of the states that comprise
the Group of Eastern States in the CD one, the Russian Federation, is
a nuclear-weapon state, while Bulgaria and Romania are members of
NATO. Only Belarus and Ukraine are non-NATO members. As
mentioned, China stands outside the group system by choice and is
also a nuclear-weapon state.

Henry Plotkin, The Imagined World Made Real: Towards a Natural
Science of Culture, London: Penguin, 2002, p. 34. ltalics inserted by
the authors.

David C. Atwood, “NGOs and Disarmament: Views from the Coal
Face”, Disarmament Forum, UNIDIR, Geneva: United Nations, No. 1,
2002, pp. 5-14, p. 6.

Ibid., p. 9.

See Don Hubert, The Landmine Ban: A Case Study in Humanitarian
Advocacy, Occasional Paper No. 42, Thomas J. Watson Jr. Institute for
International Studies, 2000.

These roles include generating public awareness, constituency-
building and campaigning at the national and transnational levels,
“reframing” issues, policy-agenda building and policy development,
developing and changing norms, lobby/advocacy, exchanging and
targeting of information, researching and expert policy advising,
monitoring and evaluating actor behaviour, developing “track I1”
initiatives and implementing policy.
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Wednesday 3 November 2004, Room IX, Palais des Nations,
Geneva, 13:00-17:00

Summary of discussions

Multilateral disarmament and arms control negotiation processes have
experienced limited success in recent years. In recognizing the need for
innovative approaches to reinvigorate multilateral efforts, the United
Nations Institute for Disarmament Research (UNIDIR) recently launched a
project entitled “Disarmament as Humanitarian Action: Making Multilateral
Negotiations Work”. This project is producing research with a view to
coming up with new tools for multilateral decision-making processes.
UNIDIR hosted a conference on 3 November 2004 at the Palais des
Nations in Geneva to introduce the project and present some initial ideas
on the following themes:

1. The relevance of humanitarian and “human security” perspectives to
moving the arms control and disarmament agenda forward,;

2. The arms control and disarmament negotiating machinery, its
procedures and working practice.

The meeting’s presenters observed that the arms control and
disarmament community has been slow to adapt to the increasing
complexity and interconnectedness of the current international security
environment. The concept of “human security” has merits in constructively
linking disarmament to an array of disciplines that are often neglected in
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traditional state security discussions. For instance, “public health”
perspectives had relevance to arms control and disarmament processes, as
shown by the work of the World Health Organization (WHO) and the
International Committee of the Red Cross (ICRC) in understanding armed
violence as a health problem.

Various difficulties were noted in using differing conceptions of
“human security” in arms control and disarmament. These included
problems of definition, and reluctance by some governments to lend
credence to an approach they fear might undermine national security
concerns. Moreover, it was noted that the international direction since the
11 September 2001 attacks and the prosecution of the subsequent “war on
terror” had seen human security sidelined to some extent. Good work had
been done using human security concepts, however, including the
Commission on Sovereignty’s work on the “responsibility to protect”. The
upcoming report of the United Nations High Level Panel on Threats,
Challenges and Threats was also expected to be interesting in this regard.

Despite these challenges in “operationalizing” humanitarian and
human security concepts into multilateral negotiators’ practice, several of
the panelists stressed the need for work in this area. Bridging this divide, it
was thought by the panelists, would help in linking individual rights,
humanitarianism and disarmament in beneficial ways. One participant also
noted subtle differences between the use of “human security” and terms
such as “humanitarianism”; the latter sometimes criticized for assuming
moral high ground in complex human situations. At the same time,
orthodox, realist notions of “national” or “state” security were, alone,
increasingly insufficient on their own to tackle increasingly complex and
multifaceted security problems. “Human security” could have utility,
therefore, in allowing discourse in disarmament and arms control to have a
more objective basis on which to assess issues of international security.

The importance of existing multilateral negotiating machinery to the
practice of effective negotiation was discussed at length, especially
explanations for difficulties in terms of insufficient political will. A range of
views emerged. A few participants argued that specific methods and
practices are of little or no consequence to the outcome of negotiations.
Instead, success is dependent on the desire of all participants to achieve a



positive result. Others argued that such explanations couched in terms of
political will have limited explanatory power at best, and are often
tautologies. Political will was not necessarily definable or distinct from the
processes it apparently infused. Nor did participants agree on whether or
how political will could be generated in the midst of a negotiating process.
If political will could not be defined except by its perceived effects then it
was difficult to tell whether political was all that was necessary, or whether
other factors, such as the structure and practices of negotiation also had a
bearing. If these latter factors did, as some of the panelists believed, then
removing structural impediments could make multilateral negotiations
more likely to achieve effective outcomes with limited political attention
and resource.

[t was noted that, compared with many other fields of multilateral
activity, some disarmament arms control processes lacked civil society
involvement. At the same time, transnational civil society involvement
raised a host of issues, one panelist noted. Although civil society
engagement in processes such as the 1997 Antipersonnel Mine Ban
Convention had been extensive and positive, there were other cases (such
as tobacco control treaty negotiations) when NGOs had at times risked
calling their independence or credibility into question and this might even
have been to the detriment of the consensus building process. Several
participants agreed that it was quite difficult to generalize about NGO
characteristics: the small arms process, for instance, had revealed a wide
range of NGO views on private firearm possession by civilians, for instance.
More analysis needed to be done to understand the NGO impacts on
negotiations, which could vary in specific instances.

It was also noted that while transnational civil society represented a
form of world public conscience it was still predominantly a Western
phenomenon. In some countries truly independent civil society voices had
yet to be manifested. Their absence in some domestic political cultures had
resulted in resistance to civil society participation in arms control and
disarmament negotiations. Discussions also underscored the need for
international cooperation and benchmark setting within the NGO
community to allow for their more effective engagement with states and to
optimize the chances of their concerns and opinions being voiced
effectively at the decision-making level.
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During the course of discussions participants raised the issue of the
engagement of the humanitarian community in arms control and
disarmament processes. There was recognition that there was currently a
persistent degree of disconnection between these two communities
resulting in limited awareness of the other’s work. If practitioners in these
fields were to interact with each other in a meaningful way there needed to
be more information-sharing, it was suggested.

Attention was paid to difficulties in analysing the roles of multilateral
negotiating practitioners from outside the processes in which they operated.
This was not solely a question of insufficient transparency (although this too
was an issue in processes such as the Conference on Disarmament).
However transparent a negotiating process was to those outside, it could be
expected that endgame negotiating would be done privately between
governmental representatives. Individual negotiators were usually neither
plenipotentiary nor passive mouthpieces of the states they represented, but
on a spectrum in various places in between. Individual negotiators, it was
observed, often could and do a lot to influence the policies and positions of
their respective governments and sometimes those of others. This was
something that needed to be explored further, it was thought.

There appeared to be a general feeling that new and innovative
approaches were needed to address current problems in arms control and
disarmament. It was observed that while many governments had stated the
need to “think outside the box” in terms of making multilateral processes in
this domain more effective, this had not necessarily translated into many
specific improvements and it was noted that the disarmament as
humanitarian project could have a role to play there.

It was also observed that there remained lack of agreement over what
features of multilateral disarmament and arms control constituted problems
and what action should be taken. Rules of procedure, for instance, were
often problems for some actors in negotiations but not for others able to
deploy them to their own advantage.
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By the conclusion of discussions, the important function that
multilateral disarmament and arms control institutions and negotiating
processes played in the creation of international norms had been
underscored.
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