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Foreword

The U.S. Congressisamong the most maligned institutions in the coun-
try. In July of this year it registered an 11 percent approval rate—below
banks, television news, and health insurance companies—and decrying
partisan gridlock has all but displaced baseball as the national pastime.
Yet while the perils of this institutional failure are obvious for domestic
policy, their consequences for foreign policy are under-explored. The
Constitution delegates to Congress considerable responsibility for for-
eign affairs, including the right to declare war, fund the military, regu-
late international commerce, and approve treaties. Atleastasimportant
are such congressional authorities as the ability to convene hearings
that provide oversight of foreign policy. A failure to perform these func-
tions could have significant results, leaving the United States hobbled
by indecision and unable to lead on critical global issues.

In this Council Special Report, Kay King, CFR’s vice president for
Washington initiatives, explores the political and institutional changes
that have contributed to congressional gridlock and examines their con-
sequences for foreign policy making. Some of these developments, she
notes, are national trends that have developed over anumber of decades.
Successive redistricting efforts, for example, have all but eliminated
interparty competition in some House districts, leaving the real com-
petition to the primaries and the most ideologically driven voters. King
further notes that the rising cost of elections has increased the time
devoted to fundraising at the expense of substantive priorities, and the
twenty-four-hour news cycle has decreased the time and incentive for
reflective debate. More subtle—but equally important—institutional
changes have likewise diminished Congress’s effectiveness. A decline
in committee chairmen’s authority and expertise, tighter control over
voting by party leaders, and the relaxation of traditional customs limit-
ing the use of procedural tools to practical ends have all, she writes, led
to a breakdown in comity. The consequences she highlights are both
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broad and significant, from delayed presidential appointments to a
poorly coordinated budget process for critical foreign policy areas such
as intelligence, diplomacy, and development.

Solving these well-entrenched problems will likely prove impos-
sible, but King issues a number of recommendations that can make a
difference. Congress, she writes, should restore traditional restraint in
procedural maneuvering, rationalize the budget process, and revamp
committee structure in both houses to better address the fast-moving,
interrelated threats the United States faces today. The Executive Branch
should improve its coordination and consultation with Congress, while,
she concludes, the public should hold Congress accountable by becom-
ing better informed on international issues.

As the 112th Congress takes shape during the coming months, Con-
gress and National Security will provide sensible guidance to party
leaders interested in establishing a more constructive foreign policy-
making process. As the complexity and interconnectedness of the
world’s problems grow, there can be little doubt that such reforms are
both timely and desirable.

Richard N. Haass

President

Council on Foreign Relations
November 2010
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Introduction

Much has been written, blogged, and broadcast in the past several years
about the dysfunction of the U.S. Congress. Filibusters, holds, and
poison pill amendments have become hot topics, albeit intermittently,
as lawmakers on both sides of the aisle have increasingly exploited
these tactics in pursuit of partisan or personal ends. Meanwhile, such
pressing national issues as deficit reduction, immigration reform, and
climate change have gone unresolved. To be fair, the 111th Congress has
addressed many significant issues, but those it has addressed, such as
health-care reform and economic stimulus, exposed Americans to a
flawed process of backroom deals that favors obstruction over delib-
eration, partisanship over statesmanship, and narrow interests over
national concerns. Although partisan politics, deal making, and parlia-
mentary maneuvering are nothing new to Congress, the extent to which
they are being deployed today by lawmakers and the degree to which
they obstruct the resolution of national problems are unprecedented.
This may explain why Congress registered a confidence level of only 11
percent in July 2010, marking its lowest rating ever in the annual Gallup
institutional confidence survey and ranking it last among sixteen major
U.S. institutions.'

Most of the recent attention devoted to Congress’s dysfunction has
centered on its impact on domestic issues and has overlooked its effect
on national security. Yet Congress’s inability to tackle tough problems,
both domestic and international, has serious national security conse-
quences, in part because it leads the world to question U.S. global lead-
ership. Reporting from the World Economic Forumin Davos in January
2010, New York Times columnist Tom Friedman wrote, “‘Political insta-
bility’ was a phrase normally reserved for countries like Russia or Iran
or Honduras. But now, an American businessman here remarked to me,
‘people ask me about “political instability” in the U.S.” We’ve become
unpredictable to the world.”? Furthermore, when Congress fails to
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perform, national security suffers thanks to ill-considered policies,
delayed or inadequate resources, and insufficient personnel. Without
congressional guidance, allies and adversaries alike devalue U.S. poli-
cies because they lack the support of the American people that is pro-
vided through their representatives in Congress.

Given the mounting global challenges the United States confronts, it
cannot afford to have a dysfunctional national legislature. To get Con-
gress back on track, it is important to understand both the internal and
external sources of the dysfunction and how they affect Congress’s
national security role with regard to defense, foreign policy, and intel-
ligence. Establishing how a healthy, fully functional Congress should
performin the national security arena will follow from this understand-
ing and lead to institutional proposals to restore Congress as a con-
structive partner with, check on, and balance to the executive branch
on national security matters. The resulting Congress will improve the
U.S.image in the world, strengthen its leadership position, and increase
its ability to advance U.S. interests and values worldwide. Examining
Congress’s national security role in a globalized, post-9/11 world pres-
ents special challenges. Today, national security encompasses a wide
range of issues, including trade, energy, immigration, and border secu-
rity, that are well outside traditional definitions of foreign policy and
defense. These issues, however, are still handled by congressional com-
mittees with predominantly domestic responsibilities, such as finance/
ways and means, energy, judiciary, and homeland security. Therefore,
to maintain an international focus, national security is defined in this
context as those issues that fall under the jurisdiction of committees
concerned primarily with the U.S. global role: armed services, foreign
affairs/foreign relations, and intelligence.

Examining Congress’s national security role in a globalized, post-
9/11 world presents special challenges. One of them is defining national
security in a changing domestic and international environment. Tra-
ditionally, national security has been limited to issues of defense, for-
eign policy, and intelligence and handled by congressional committees
focused on the U.S. global role: armed services, foreign affairs/for-
eign relations, and intelligence. In recent years, however, the defini-
tion of national security has broadened to encompass a wide range of
issues, including trade, energy, immigration, and border security. But
these issues are handled primarily by congressional committees with
largely domestic responsibilities (i.e., finance/ways and means, energy,
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judiciary, and homeland security) that devote little attention to inter-
national factors. Therefore, to maintain a focus on the U.S. global role,
in the current context, national security will be defined in the narrow
sense and focus on issues of defense, diplomacy, development, and
intelligence, as well as on the committees that handle them. In the near
future, Congress would benefit from an examination of ways to create a
committee infrastructure that enables anintegrated, strategic approach
to national security policy, embracing nontraditional issues and giving
higher priority to U.S. economic security.

Another challenge in studying Congress lies in providing objective
analysis in the face of the inherent tension between lawmakers’ consti-
tutional responsibilities and their political role as elected officials. It is
important to recognize that, to some, a legislator’s effort to cut funding
for health-care programs in Africa is heartless; to others, it is a princi-
pled stand meant to reduce government spending. The failure to act on
a treaty, though a letdown for advocates, is a positive development for
those who oppose the treaty on substantive grounds. Placing a hold on
a presidential nominee is obstruction to some, but it can be seen as con-
structive by others if it results in a desired policy change. Nonetheless,
the level of dysfunction and politicization today has led even the most
ardent congressional supporters to recognize that the recurring cycle
of obstruction and delay, recrimination and revenge, that contributed
to the decisions by Senator Evan Bayh (D-IN) and Representative John
Shadegg (R-AZ) to retire from office prematurely are beyond “politics
as usual” and need to stop for the good of the country.

These two lawmakers leave behind an institution that, despite its
problems, includes representatives and senators who are committed,
hardworking people with relentless schedules that require them to
work long hours, live away from their families, travel weekly, and ask
strangers for money. Only a handful of the 435 House members and the
100 senators ever get the opportunity to pass major legislation, achieve
a leadership position, or receive the accolades that make the job truly
rewarding. Instead, lawmakers are often held in low esteem, derided by
the public and the media, and generally scapegoated for problems for
which the entire nation shares responsibility. The executive branch, the
media, and the public have also contributed to the breakdown in comity
and governance in the nation and must do their part to reverse it if the
United States is to continue to lead on the world stage. With anew Con-
gress on the horizon, there is no better time to start.



The Congress of Today

The U.S. Congress is a great institution with a rich tradition. It is the
branch of government that most directly represents the interests of
the American people and most closely reflects the electorate’s views.
Congress shares significant authority with the executive branch to
shape and make foreign and defense policy. The Constitution’s framers
established the president’s explicit authorities in this realm as serving
as commander in chief of the armed forces, negotiating treaties, and
appointing ambassadors and senior officials. They gave Congress the
powers to declare war, appropriate funds, raise and support armies, pro-
vide and maintain a navy, and regulate foreign commerce. To the Senate
alone the framers bestowed the responsibility of providing advice and
consent on treaties and presidential nominees. Since the founding of
the republic, this shared authority between the executive and legislative
branches has been an “invitation to struggle for the privilege of direct-
ing U.S. foreign policy.”

Congress, however, has not always lived up to its constitutional
role to serve as a partner with, check on, and balance to the executive
branch on national security matters. Since the end of the Cold War, its
performance has been mixed. In the defense arena, Congress has often
functioned smoothly, providing annual authorization bills and consis-
tent funding of the Defense Department and armed services. Yet it has
relinquished its authority concerning military base closings to a series
of independent commissions, and it is often reluctant to cut wasteful
weapons programs, thus undermining its own credibility. On questions
of military intervention, it has frequently deferred to the executive
branch, failing to provide the scrutiny essential to a successful foreign
policy. On matters of diplomacy, development, and intelligence, Con-
gress has been inconsistent and occasionally counterproductive. In its
appropriations role, it has failed to provide timely funding for diplo-
macy and development agencies, delaying the start of programs and the
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hiring of personnel, thus diminishing U.S. capacity around the world.
In its oversight role, despite globalization, it has not overhauled the
Foreign Assistance Act since 1985, impeding a coherent approach to
overseas programs, and it has resisted making vital structural changes
to the intelligence committees, undermining accountability in the intel-
ligence community. In its advice-and-consent role, the Senate has taken
ambassadorial and national security nominees as political hostages for
long periods of time, depriving the nation of sufficient representation
overseas and political leadership in government agencies. It has chosen
to allow treaties to languish for years, weakening partnerships and alli-
ances in the process. Equally troubling is the fact that at the very time
the complex global arena demands their attention, many lawmakers are
increasingly ill-informed about the foreign policy, defense, and intel-
ligence issues on which they vote.

When Congress has focused on the international arena and used
its authority constructively and consistently, it has made important
contributions to national security. It was proactive in providing sup-
port for the former Warsaw Pact nations at the end of the Cold War
through the 1989 Support for East European Democracy Act. During
the 1991 debate and vote on Operation Desert Storm, Congress played
avaluable role in the United States’ decision to go to war against Iraq.
More recently, despite some serious differences, the Kerry-Lugar-
Berman bill—a $7.5 billion aid package for Pakistan enacted in the
fall of 2009—was an example of consultation between the political
parties and the executive and legislative branches that advanced U.S.
interests in an important country at a crucial time. On all these occa-
sions, Congress played its full constitutional role, demonstrating
why it is so essential to the advancement of U.S. interests and values
around the world.

Although today’s institutional dysfunction certainly contributes
to Congress’s uneven performance on matters of defense, diplomacy,
development, and intelligence, it is not the only cause. Congress’s role
in the national security arena has been eroding over the past twenty
to thirty years thanks to globalization and a deeply divided domestic
political landscape. The integration of the global economy and the pro-
liferation of imminent security threats posed by the post-g/11 world
have produced a more complex and challenging international environ-
ment for the United States, forcing Congress to undertake a role for
which it is ill-equipped: grappling with a rising number of complex,
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interconnected issues at great speed. At the same time, the nation’s
political landscape has been realigning since the 1970s, ushering in deep
partisanship, severe polarization, a combative 24/7 media, and dimin-
ished civility. Over time, this environment has given lawmakers greater
incentive to advance personal and partisan agendas by any means,
including the manipulation of congressional rules and procedures. It
has politicized the national security arena that, while never immune to
partisanship, more often than not used to bring out the “country first”
instincts in lawmakers. It has also driven foreign policy and defense
matters, short of crises, off the national agenda, marginalizing impor-
tant issues like trade. Combine this increasingly toxic political climate
with aninstitutional stalemate in the face of mounting global challenges
and it is not surprising that Congress has struggled for years to play a
consistent and constructive role as a partner to as well as a check and
balance on the executive branch on international issues.

POLITICAL LANDSCAPE

The divisive political battles over civil rights and the Vietham War in
the 1960s and 1970s led to a realignment of the two major parties that
transformed the American political landscape. The result was a nation-
wide ideological segregation along geographic lines, with the South
and rural areas favoring a Republican Party espousing self-reliance
and small government (yet a robust defense budget) and the two coasts
and urban areas supporting a Democratic Party promoting economic
opportunity for all, government activism, and multilateral coopera-
tion in the global arena.* The homogeneity of the parties intensified
thanks to gerrymandering, which redrew congressional boundaries to
heavily favor the incumbent’s party and dilute the opposition’s voting
strength. As a result, a significant number of House contests today are
so one-sided that they are settled in the primaries, which attract the
most ardent and ideologically committed voters, forcing candidates
to move to the extremes of their respective parties. Once elected, these
officials have little incentive to move to the middle, thus diminishing
any hope for compromise within the party, let alone across party lines.
Consequently, strict party-line votes have been increasing, especially
in the House, producing measures that are unable to garner the sixty
votes often required to pass in the Senate.> The polarization has been
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spreading to the Senate, which currently includes forty-eight sitting
senators who formerly served in the House.’

Opportunities for compromise have been further reduced by the
permanent campaign. As campaign costs skyrocket, lawmakers must
devote more and more time—sometimes as much as 50 percent—to
fundraising.” At the current pace, victorious candidates must begin
looking for support for their next run for office on election night, creat-
ing a permanent-campaign environment that results in zero-sum think-
ing and a winner-take-all attitude. In addition, the two major parties
now require lawmakers to raise money for national committee coffers.

Campaign fundraising also has opportunity costs. Time devoted
to raising money is time not spent interacting with other lawmakers,
denying opportunities to build the collegiality and trust essential for
compromise on tough issues. Demanding campaigns also produce
increasingly distracted lawmakers, who leave more and more of their
legislative and constituent-service duties to staft, diminishing their own
ability to understand, much less develop expertise on, the wide range of
issues on which they must vote. This also leaves them vulnerable to the
thousands of registered lobbyists and special-interest groups who come
well equipped to influence lawmakers on behalf of their clients or cause,
often polarizing the debate in the process.®

Other deterrents to constructive behavior are the 24/7 news cycle and
the information technology (IT) revolution. With the advent of cable
news, lawmakers quickly learned that public posturing and demagogu-
ery received television coverage at the expense of thoughtful debate
and compromise. Similarly, the relentless presence of the electronic
media makes deliberation obsolete, forcing lawmakers to respond to
blog reports instantly and without careful consideration in an effort to
counter negative stories before they “go viral.” The Internet has also
tended to encourage incivility, enabling rantings and misinformation to
spread without the benefit of an editor. Once in the blogosphere, inac-
curate information is virtually impossible to correct and is repeated as
gospel by both those who do and those who do not know better. Blogs
and cable TV news also tend to amplify the echo chamber, reinforcing
rather than challenging views already held. This inflamed rhetoric has
served to further polarize politics, making it even more difficult for law-
makers to find common ground on issues.

Of course, American voters are not much interested in finding
common ground in the current environment. In an unusual turn of the
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political tide, the “throw the bums out” sentiment in the run-up to the
2010 midterm elections had even incumbents fighting for their political
lives. But the voters need to reflect on their contributions when assign-
ing blame for Congress’s shortcomings. Uninterested in public policy,
especially national security (except when faced with a crisis), typical
Americans take little time to understand the issues or study the candi-
dates who are running for office. Often disengaged or easily distracted
by straw men or celebrities, Americans get the representation they
vote for—if they vote at all. Turnout in the 2008 elections, for example,
reached a fifty-four-year high of nearly 62 percent’—a weak showing
for the world’s leading democracy, especially when compared with the
75 percent voter turnout rate in the 2005 Iraqi parliamentary elections,
which were conducted at the height of the insurgency there.'” Voter
indifference to international issues usually translates into tepid support
for and sometimes even outright hostility toward foreign-assistance
programs by lawmakers, as their constituents, understanding little
about these initiatives, often oppose them.

INSTITUTIONAL DYNAMICS

The transformation of the domestic political landscape that began in
the 1970s brought Congress to the dysfunctional cliff, and lawmakers’
intensified manipulation of the institution’s rules, practices, and proce-
dures pushed it over the edge. Many of these rules and procedures date
back to the founding of the republic and, despite periods of great polar-
ization in Congress, were only occasionally used and rarely abused. But
today the motivation to deprive the opposition of victory or to score
political points often overtakes the aspiration to serve and problem
solve, so rules are used to frustrate and impede action as never before.
Both parties in both houses of Congress are guilty of exploiting the
rules at ever-increasing rates. In the Senate, which the framers struc-
tured to temper the populist excesses of the House, lawmakers take this
right too far by threatening filibusters not just to delay but to completely
obstruct action. In the House, which was established to be more imme-
diately responsive to popular opinion but still cognizant of minority
views, open debate is often stifled by means of closed and restrictive
rules that severely limit or even prevent the bringing of amendments
to the floor for debate and a vote. This results in a breakdown of the
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legislative process, or “regular order.”'' Unfortunately, in a deeply
polarized environment, regular order provides the minority with
opportunities to play politics and embarrass the majority. As aresult, to
head off such behavior, the majority feels compelled to advance its leg-
islative agenda by limiting hearings and markups, reducing floor time,
and passing legislation with a minimum of debate or delay, thus severely
restricting the minority’s role.

Opver the past two decades in the House, both parties, when in the
majority, have deployed a range of tactics, such as closed and restrictive
rules, to impede the opposition. Furthermore, at the end of sessions,
the House majority leadership often waives the rules to create omni-
bus appropriations bills, which enable enactment of provisions that the
leadership knows could only be approved when wrapped inside a large,
must-pass spending bill.

Regular order has been breaking down in the Senate as well. A grow-
ing number of filibuster threats have led the leadership in both par-
ties, when in the majority, to limit opportunities for the debate and
amendment of legislation that could be filibustered or used as vehicles
for poison pill or killer amendments from reaching the floor. Unique
to the Senate, which requires the consent of all one hundred members
(through a unanimous consent agreement) or sixty votes for cloture
to move forward on any matter, the filibuster allows a single senator
to block or delay Senate business simply by threatening to engage in
extended debate. Rarely used in the Senate’s first two hundred years
and then usually reserved for major measures, the filibuster came
into greater use in the late 1970s. At that time, Senate majority leader
Robert Byrd (D-WYV) instituted an informal dual-track practice that
set aside filibustered bills to allow managers to work out differences
as other business was sent to the floor. Senate leaders in both parties
have continued the practice, demonstrating the law of unintended con-
sequences. Because the dual-track system has made the filibuster less
painful to use, more senators take advantage of it. Majority leaders
have responded by filing a cloture motion at the mere anticipation of a
filibuster. To avoid floor action that invites filibusters, they sometimes
utilize every rule and procedure at their disposal to shut out the minor-
ity—and thus impede the very deliberative process that filibusters were
intended to promote.

Although cloture motions are filed occasionally for head counting
and other purposes, most are intended to overcome a filibuster, and
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they are therefore a good measure of filibuster threats. According to
U.S. Senate data, in the twenty-plus years between 1985 and 2006,
when each party controlled the Senate at one point or another, the
number of cloture motions filed increased from forty in the ggth Con-
gress to sixty-eight in the 109th Congress. However, after the Demo-
crats took control of the Senate in the 110th Congress (2007—2008),
cloture filings soared to 139—a more than 200 percent increase in one
year (see Figure 1)."?

Holds, also unique to the Senate, are informal threats to filibuster
that are often registered anonymously (by one senator on behalf of an
unnamed other) and almost always honored by the leadership. A prac-
tice established when senators had to travel great distances to get to
Washington, holds were intended to provide lawmakers with time to
review a bill or nomination before it was put to a vote. Recently, holds
have been deployed more to prevent presidential nominees or legisla-
tion from coming to a vote, as leverage to force action on an unrelated
matter. Use of holds as a hostage-taking tactic has been borne out by
the fact that, once released, most nominees go on to be confirmed by
wide margins. For example, in May 2010, thirty-five nominees had

FIGURE 1. CLOTURE MOTIONS FILED IN THE U.S. SENATE
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been on the Senate calendar awaiting a final vote for more than ten
weeks. A total of sixteen of these nominees were confirmed by the mid-
September recess: fifteen by unanimous consent and one by a roll-call
vote of seventy-one to twenty-one."?

Although filibusters and holds have received the lion’s share of
public attention recently, Congress’s shortcomings in its critical
role of oversight of the executive branch deserve as much attention.
Institutional changes in both chambers in the 1970s opened up con-
gressional committees to public scrutiny and gave junior lawmakers
some responsibility, striking a blow to the seniority system, thereby
reducing loyalty to committee chairmen and engendering greater indi-
vidualism among members. Their stature diminished, committees,
especially those with responsibility for producing the authorization
bills that determine policy and spending guidelines for the agencies in
their jurisdiction, stopped serving as the principal centers of expertise
and authority in their respective realms. Party leaders on both sides
of the aisle stepped into the vacuum, increasing their authority (and
their staffs) at the expense of committee chairmen, devaluing impor-
tant sources of congressional expertise and oversight and escalating
partisanship in the process.

This is not to say that Congress never engages in oversight of the
executive branch. One of Congress’s preferred methods of keeping tabs
on the executive branch is the reporting requirement. Often a useful
tool for gaining insights into policy execution, executive branch agency
operations, and compliance with legislative language, reporting require-
ments have proliferated in recent years. Many, however, are nuisances,
ordered by a lawmaker or staft member out of frustration over a lack
of consultation or responsiveness from an agency. These requirements
usually place onerous tasks on the executive branch, diverting precious
time and attention from policy formulation and implementation.

Another method for exerting authority over the executive branch
is to attach strings to funding measures to either restrict spending
or establish earmarks. The practice of requiring defined amounts of
money to be spent on favored projects gives congressional appropria-
tors significant power. Despite widespread criticism of earmarks like
the “bridge to nowhere” in Alaska, they represent less than 1 percent
of what in fiscal year 2011 is projected to be a $1.4 trillion discretion-
ary budget.'* Furthermore, earmarks allow lawmakers, who usually
are better informed on local issues than executive branch officials, to
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determine where funds for projects in their own states or districts could
be utilized most effectively.

Asimportant asrules, practices, and procedures is the work environ-
ment in Congress today. Negative press notwithstanding, the congres-
sional workload can be onerous. Lawmakers travel back and forth to
their home bases frequently, often weekly, meeting with constituents,
tackling local issues, fundraising, and campaigning. When in Washing-
ton, they divide their time among committee assignments, staff brief-
ings, constituent services, and fundraising, as well as legislating. They
vote on just about every imaginable issue that affects the lives of Ameri-
can citizens.

Globalization has increased the volume and interdependence of
issues facing lawmakers, thus expanding the workload. At the same
time, I'T has provided constituents with greater, real-time access to their
representatives in Congress, exponentially increasing the quantity of
constituent mail that congressional offices must tackle. The IT revolu-
tion has also made access to information far easier for lawmakers and
staff members. Yet the sheer volume of information available in cyber-
space puts significant demands on the relatively small personal staffs,
who must spend precious time separating the wheat from the chaff.
The never-ending news cycle is another omnipresent force that must be
managed. The result is significantly increased demands on already lim-
ited time and resources. In more collegial eras, lawmakers would often
rely on each other for guidance on votes, turning to a colleague with
expertise on a particular subject for information. But diminishing civil-
ity and rising polarization have led to the breakdown of this informal
system, putting more pressure on limited staff to produce the answers
or pushing lawmakers to rely on the party leadership for guidance,
which contributes to the politicization of the legislative process.

The shortage of collegiality on Capitol Hill is relatively recent. As
transportation and communication technologies advanced, travel to
home districts became easier, increasing pressure on lawmakers to
spend more time in their districts. Over time, rising anti-Washington
sentiment and steep housing prices in the national capital area led
more and more House and Senate members to leave their families back
home. In response, the House and Senate leadership gradually reduced
the Washington workweek, scheduling votes on only three days. The
result has been a Congress that packs votes, meetings, hearings, and
other business into a seventy-two-hour time frame in which there is
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little time to think, let alone socialize with other lawmakers. This robs
members of Congress of both the time to deliberate on issues and the
opportunity to develop the relationships that are so critical to forging
common ground and compromise.

NATIONAL SECURITY ARENA

Congress’s performance in the national security arena over the past
twenty to thirty years has been, in a word, uneven. As noted, Congress
has had some shining moments, rising to the occasion on major initia-
tives, such as its recent assistance to Pakistan. But it has been inconsis-
tent in fulfilling its constitutional roles of providing advice and consent
on nominations and treaties and overseeing and funding the agencies
that have national security responsibilities, especially for diplomacy,
development, and intelligence.

OVERSIGHT

One of Congress’s most important roles is oversight of the execu-
tive branch. When functioning properly, Congress works through its
committee system in much the same way a board of directors guides
a corporation, providing the executive branch with policy guidance,
reviewing its performance, and holding it accountable for carrying out
laws as intended. The national security committees use a range of tools
for conducting oversight, including hearings, briefings, letters, holds,
and reporting requirements. Although the nature of their work requires
the intelligence committees to conduct most of their oversight behind
closed doors, the armed services and the foreign relations/foreign
affairs committees are skilled at holding public hearings on the range of
policy issues within their jurisdictions. Each committee, however, has
differing success rates with respect to routine oversight of agency pro-
grams, operations, and budgets.

One shortcoming that all the national security committees share
is their outdated structure. Designed during the Cold War era and
updated little since then, the committees that handle foreign policy,
defense, and intelligence in both chambers are not organized to ade-
quately address the fast-paced, cross-jurisdictional issues of the world
today. Their stove-pipe configurations reinforce divisions and diminish
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opportunities to work systematically to connect issues of common con-
cern, especially in postconflict environments. The executive branch’s
current effort to restructure its interagency process to better deal with
today’s interconnected world, particularly with diplomacy and develop-
ment, presents Congress with the perfect opportunity to follow suit.

As noted, this lack of strategic coherence is evident throughout
Congress, where issues that cut across the domestic and international
arenas—such as immigration, energy, and trade—are assigned to com-
mittees (judiciary, energy, and ways and means/finance, respectively)
that focus primarily on domestic matters. These committees often fail
to give sufficient consideration to the international facets of such cross-
jurisdictional issues. At the same time, the national security commit-
tees, which offer international expertise and perspective, seldom engage
directly on these issues, thus reducing their influence and depriving the
country of their insights. For example, trade not only opens markets to
U.S. exports; it is an important way for developing nations to expand
their economies and improve the lives of their citizens, while at the
same time reduce opportunities for terrorists to use those countries
as breeding grounds or safe havens. Yet this dimension is sometimes
absent from congressional trade discussions because the committees of
jurisdiction (as well as the congressional leadership) focus primarily on
the domestic aspects of the issue.

Comparing the national security committees, it is clear they have dif-
fering levels of success. As noted, there has been an imbalance in the
effectiveness of congressional oversight of defense activities compared
with foreign policy, development, and intelligence matters since the
1980s. Defense oversight in the post-Cold War era has worked, in part
because appropriators and authorizers consistently enact an authoriza-
tion bill on a bipartisan basis that informs the annual defense spending
bill. In fact, because they are enacted regularly, defense authorization
bills often attract measures, including on foreign policy, that otherwise
might not be approved. In addition, the House Armed Services Com-
mittee (HASC) and the Senate Armed Services Committee (SASC)
appeal to members with seniority and national clout because service
on them not only supports the military but enables lawmakers to direct
projects that benefit constituents of their home districts or states. The
HASC and SASC have also traditionally worked well with their coun-
terparts on the defense and military construction appropriations sub-
committees, as well as with the Department of Defense (DOD) and the
military, which has improved their effectiveness.
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Nonetheless, the HASC and SASC must share in the responsibil-
ity for Congress’s failure to sufficiently challenge the executive branch
on the use of military force. In recent years, acquiescence to President
Bill Clinton’s troop deployments in Haiti in 1994 and in Bosnia in 1995,
along with congressional support for the 2003 invasion of Iraq despite
a serious lack of information from the Bush administration about the
threat, cost, and likely consequences of the war, represent troubling fail-
ures in Congress’s exercise of its constitutional authority. This tendency
toward deference is often reinforced when the majority in Congress and
the president are of the same party. Yet this may be changing; nearly two
years into the Obama administration, Democrats in Congress have not
been shy about challenging the president’s Afghanistan policy.

Critics of the defense authorization process also worry that, in their
zeal to support the military, the armed services committees can be less
vigilant than they should be, sometimes endorsing unwanted or bloated
programs or failing to hold the Pentagon sufficiently accountable for its
weapons systems and operations. Here again, changes may be on the
horizon; for the first time in decades, disagreements among the legis-
lative and executive branches and the two political parties threaten to
derail enactment of the annual defense authorization bill. Disputes
about the “don’t ask, don’t tell” policy and the F-35 alternate engine
brought the fiscal year 2011 authorization process to a halt as Congress
recessed for the 2010 midterm elections without clear plans to take up
the billin a possible lame-duck session. So it remains to be seen whether
the congressional dysfunction has spread to the defense bill.

Oversight by the intelligence committees has been consistently prob-
lematic since their inception in the late 1970s. In recent years, these
committees have been criticized for lax supervision of the intelligence
community (IC), enabling some of the intelligence failures surrounding
the /11 terrorists attacks as well as the inaccurate assessment of Iraq’s
WMD capabilities in 2003. Limited expertise, competing demands,
fractured accountability, and partisanship all contributed to the intel-
ligence committees’ less than rigorous oversight in the first part of the
decade. To address the intelligence breakdowns, the committees under-
took a reorganization of the IC in 2004, which created the Office of the
Director of National Intelligence (DNI), among other things. While well
intended, the legislation was hastily reviewed and created a position
with little real authority, one that remains awkward to this day.

Inthe pastseveralyears, theintelligence committees have struggled to
keep pace with the growing demands for post-9/11 intelligence. Recent
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incidents like the Christmas Day 2009 attempted bombing and con-
troversies over alleged electronic-surveillance abuses have left many in
Congress frustrated by alack of information from the executive branch.
In the aftermath of 9/11, concern about leaks prompted the executive
branch to increase restrictions on congressional access to the most sen-
sitive intelligence information. It limited access to the full membership
of the intelligence committees by significantly expanding the number
of briefings on sensitive covert actions provided only to the “Gang of
Eight”—the chairmen and ranking members of the House and Senate
committees, the House speaker and minority leader, and the Senate
majority and minority leaders. Critics, including many in Congress,
believed the executive branch was overusing restricted notifications to
control information by preventing all members of the two panels from
receiving intelligence essential to performing effective oversight. This
was particularly troubling given that Congress is the intelligence com-
munity’s only independent source of scrutiny.

A standoft on the access issue developed between the two branches
in 2004, preventing enactment of an authorization measure until Sep-
tember 2010, when the Obama administration and several Gang of
Eight members, including House Speaker Nancy Pelosi (D-CA), ended
the impasse. They cut a deal requiring the executive branch to reveal
new covert-action findings to all members of the intelligence commit-
tees within six months, unless the president provides an explanation as
to why limited access is “essential.” When limiting access to only the
Gang of Eight, the president must notify the fullmembership of the two
committees about the relevant finding and provide a general descrip-
tion of the finding, according to the new legislation.

The g/11 Commission found congressional oversight of the intelli-
gence community dysfunctional in other respects, noting in particu-
lar a lack of “unity of effort” caused by a multiplicity of splintered and
overlapping committee jurisdictions in both chambers, which created
redundancies and hampered accountability.” While authorizing func-
tions are shared primarily between the intelligence committees and
the armed services committees, many other committees have a piece
of intelligence oversight, including foreign affairs/foreign relations,
homeland security, judiciary, and appropriations. And intelligence
appropriations are made through the defense appropriations subcom-
mittees. Yet Congress chose not to implement the commission’s rec-
ommendation to establish either a joint House and Senate intelligence
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committee or to maintain separate committees in each chamber that
combine authorizing and appropriating functions. Both chambers did,
however, adopt some of the commission’s other recommendations,
such as including on the House and Senate intelligence panels mem-
bers who also serve on the armed services, judiciary, foreign affairs/
foreign relations committees and on the defense appropriations sub-
committees. The Senate also ended term limits on committee mem-
bership as a means to enhance expertise.

Oversight of the diplomatic and development realms brings with it
unique challenges. Thanks to public indifference about international
affairs, the typical lawmaker haslittle incentive to devote time to foreign
policy matters and instead focuses on the domestic issues that got him
or her elected. Most resist membership on the Senate Foreign Relations
Committee (SFRC) or the House Foreign Affairs Committee (HFAC),
because neither committee provides opportunities to “bring home the
bacon” to constituents and because the foreign policy community is too
small and disparate a bloc to wield any meaningful political influence.
At the top ranks, the two committees are home to accomplished senior
lawmakers from both parties, who issue authoritative reports and con-
duct serious and productive public hearings on foreign policy matters,
but the committees thin out in the middle and lower ranks; in recent
years members have begun to rotate oft after only brief tenures. One
benefit of membership on the SFRC or HFAC is that a lawmaker can
use the position to launch a national image for a possible run for higher
office or to advance an ideological goal. And some lawmakers find the
HFAC particularly attractive because they represent districts with sig-
nificant ethnic American or diaspora populations that have a special
interest in a specific region of the world.

When the broader congressional membership engages in foreign
policy or development matters, it usually focuses on narrow, domesti-
cally driven issues that overlook the national interest and therefore can
be counterproductive. For example, Cuban-American activists in Flor-
ida shape policy toward Cuba, which after nearly fifty years has failed to
change the political situation there. Armenian Americans regularly per-
suade lawmakers to support measures that recognize the mass killings
of Armenians in the Ottoman Empire in 1915 as genocide. Undertaken
despite the protests of Turkey, an important NATO ally in a critical
part of the world, the most recent effort was advanced at a time when
Armenia and Turkey had been making progress toward reconciliation.
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Pursuit of narrow interests can sometimes place other lawmakers and
the executive branch in untenable positions, as pro-life lawmakers did
for many years. By linking UN dues payments to funding restrictions
on assistance to groups that allow abortions as part of reproductive-
health programs overseas, they forced pro-choice lawmakers to decide
between supporting a woman’s right to choose and ending the nation’s
deadbeat status at the United Nations.

Thelack of serious, sustained interest in diplomacy and development
issues is shared by the congressional leadership, which often fails, par-
ticularly in the Senate, to make floor time in its crowded schedule for
authorization bills. The SFRC and HFAC have fallen victim to this dys-
function for years; Congress has failed since 1985 to overhaul the legis-
lation that provides strategic guidance for foreign-assistance programs,
instead making piecemeal changes that have often led to incoherence
and excessive bureaucracy. Congress has produced a bill to guide State
Department activities only sporadically since 2000. This has not been
for lack of effort, as the HFAC and SFRC often hold hearings, mark
up bills, and vote them out of committee (and, in the House, get them
passed by the full chamber), only to see them fall victim to concerns
about poison pill amendments or more urgent business on a Senate leg-
islative calendar crowded with ripening cloture motions.

Administrations have been only too happy to live without annual
authorization bills for the State Department or foreign-assistance pro-
grams because Congress tends to use them to apply provisions that
restrict executive action and impose onerous reporting requirements
on agencies.'® Instead, administrations, with the support of Congress,
have created discrete programs that provide help to specific regions
of the world or tackle particular problems, such as HIV/AIDS. For
example, the George W. Bush administration chose to go around the
U.S. Agency for International Development (USAID) to create new
programs, such as the President’s Emergency Plan for AIDS Relief
(PEPFAR) and the Millennium Challenge Corporation.

Unfortunately, the proliferation of separate initiatives and the
increasing role of domestically focused agencies that have not tradition-
ally had a foreign policy function has led to a splintering of U.S. foreign-
assistance programs, which has weakened U.S. development capacity.
Currently, international activities are carried out by twelve depart-
ments, twenty-five agencies, and nearly sixty government offices. 17 And
as worthy as many of these programs are, the lack of a comprehensive
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approach sometimes has unintended consequences, such as abundant
funding to one overseas program (e.g., HIV/AIDS) at the expense of
another equally important one (e.g., general public health programs).
Should the Obama administration succeed in achieving the goals of
its September 2010 Presidential Policy Directive on Global Develop-
ment and its Quadrennial Defense and Diplomacy Review (due out in
December 2010), development will likely be integrated with defense
and diplomacy into a comprehensive approach to national security.
This promises to provide Congress with a useful template.

PURSE STRINGS

On the funding front, the international affairs budget is included in the
nondefense, discretionary spending category, so it competes for dollars
with domestically focused budgets. This is an uphill battle made more
difficult by the lack of both authorizing legislation and a strong con-
stituency fighting for international affairs programs. As a result, since
the end of the Cold War, the international affairs budget has frequently
been shortchanged by Congress.

Rarely completed by the end of the fiscal year, appropriations for
diplomacy and development are often the subject of a stopgap spending
measure knownasa continuing resolution, or they are sometimes folded
into an end-of-session omnibus bill that is usually passed well after the
start of the new fiscal year. This holdup of funds further impedes the
work of an already resource-strapped State Department and USAID,
which are forced to interrupt or delay programs and the hiring of per-
sonneluntil funds become available. Such expensive shortcuts asno-bid
contracts then become necessary, increasing costs, which are passed on
to the taxpayer.'® Furthermore, in the absence of authorization bills,
appropriators frequently insert programmatic language into spending
bills often with, but sometimes without, the input of authorizers. This
can deny the State Department and USAID the consistent and com-
prehensive expertise that the HFAC and SFRC offer and undermines
the committees’ authority by depriving them of a mechanism to elicit
cooperation from the agencies they oversee.

Meanwhile, the defense budget has always been somewhat sacro-
sanct. Asnoted, for the past several decades, defense appropriators have
produced an annual spending bill that is guided each year by a defense
authorization bill. Despite occasional differences about a specific
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weapons program or policy, the funding process has proved highly
successful for the Pentagon. But since the FY2011 defense authoriza-
tion bill is in jeopardy, this may be changing. Furthermore, Secretary of
Defense Robert M. Gates, in the face of the nation’s spiraling deficits,
has begun a budget-cutting effort at the Department of Defense that
has some lawmakers concerned about the potential loss of defense dol-
lars for their states or districts.

In the intelligence realm, funding decisions are made by the defense
appropriations subcommittees, so IC spending has been guided by
individuals with relatively little expertise on intelligence matters, who
tend to tie IC funding to trends in defense spending. To address this
problem, the House Appropriations Committee recently created an
Intelligence Oversight Panel that includes three members of the House
Permanent Select Committee on Intelligence (HPSCI) along with ten
appropriators.The panel assesses budget requests from the IC and
makes recommendations on intelligence funding to relevant appro-
priations subcommittees, particularly the defense subcommittee. The
Senate did not create a similar panel but is undoubtedly tracking the
House experience.

Why must the State Department, with its diplomacy role, and
USAID, with its development assistance function, beg for attention
and funding while the Defense Department receives more than it wants
from Congress? Part of the answer lies in the fact that hard power, or
military support, is an easier concept to sell than soft power, or diplo-
macy and development assistance. In addition, DOD represents a large
constituency—the military, including active-duty, reserve components,
and retirees—with clout. Through the use of earmarks, lawmakers also
make sure that defense projects, which provide jobs for constituents,
reach just about every congressional district in the United States. Fur-
thermore, the defense industry lobbies Congress very intensely and
effectively, expending larges sums of money to win congressional and
Pentagon support for its products. In the 2008 election cycle alone, the
defense industry spent nearly $24 million on campaign contributions,
according to the Center for Responsive Politics."

Although the State Department serves the same constituency—
the American people—it has far fewer resources and less muscle than
the Pentagon. Foreign Service officers, though well educated and as
accomplished and professional as their counterparts in today’s mili-
tary, spend large portions of their careers overseas; they are often
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viewed by Congress as elitists and are sometimes suspected of advanc-
ing a foreign agenda over U.S. interests. As noted, with little constitu-
ency in the American electorate, the State Department must battle
each year to fund the international affairs account, which represents
only 1.4 percent of the U.S. budget, while the Pentagon, with over
18 percent of the U.S. budget (including intelligence funding), fends
off demands from Congress to accept funds to continue programs it
would prefer to suspend.?” In addition, soft power is a nuanced and
sometimes intangible concept that is hard to explain, especially in a
sound bite. Success can be difficult to measure or prove, especially if
crises have been prevented. Finally, unlike the defense field, U.S. diplo-
macy and development programs have few heavy-hitting lobbyists in
their corner. Instead, they are supported by eftective but less powerful
advocacy groups, such as the U.S. Global Leadership Coalition, that
often succeed by making the case for the international affairs budget
on national security grounds.

Unfortunately, Congress has been slow to recognize that the imbal-
ance between the hard power and soft power components of U.S.
national security undermines the nation’s ability to formulate and
execute missions effectively, especially in increasingly murky postcon-
flict environments like Iraq and Afghanistan. Lacking a joint approach,
several jurisdictional clashes have occurred, including the ongoing fight
over which department—State or Defense—should have responsibility
for assistance programs in a zone of conflict once combat has ceased.
Years of inadequate funding have hindered the State Department’s and
USAID’s capacities to deploy large-scale development assistance pro-
grams in sometimes nonsecure, postconflict environments, so DOD,
which has the resources readily available, assumes these nonmilitary
roles, thus raising concerns about the militarization of foreign policy.

This is not a part the military wants to play, not only because devel-
opment work is not its core competency but also because it recognizes
the value of civilian expertise in this arena. Secretary of Defense Gates
affirmed this view recently when he said, “. .. you talk to a colonel who’s
a brigade commander in Afghanistan, and ask him about the contribu-
tion a single civilian professional brings a PRT [Provincial Reconstruc-
tion Team], and he will tell you they are a gigantic force multiplier. So
having civilians who understand this, who know what they’re doing,
and for whom it is a calling and a profession makes all the difference.”*!
Time and again, the evidence supports Gates’s point. For example, U.S.
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foreign-assistance programs have helped to reduce the burden on the
U.S. military by training over 100,000 peacekeepers from around the
world in the past five years. They have also assisted in stablizing fail-
ing states by improving lives through the support of initiatives such
as global health programs that have cut worldwide deaths in children
under age five by 50 percent.??

In an effort to address this imbalance and win congressional sup-
port for adequate funding of diplomacy and development, secretaries
of state and defense, including, most recently, Hillary Rodham Clinton
and Robert Gates, have gone before Congress in tandem, stressing how
hard power and soft power complement each other and require a better
balance in resource allocation. But most lawmakers have little time or
patience to deal with the long-range and difficult-to-measure outcomes
inherent in the diplomacy and development arenas. Understandably,
they are more comfortable pursuing the tangible solution of building
more weapons systems than making the intangible, time-consuming
investment in the people and programs that have the potential to miti-
gate conflict or rebuild after combat ends.

Of course, the State Department shares some of the responsibil-
ity for the lack of congressional support. To be successful on Capitol
Hill, career professionals must work with political appointees and civil-
ian personnel to advance the administration’s foreign policy agenda.
But Foreign Service officers, who are steeped in the culture, history,
politics, economics, and language of other nations, often do not seem
adequately aware or appreciative of how their own national legislature
works, nor do they have the inclination or skill set to engage Congress
and make the case for diplomacy and development. Furthermore, work-
ing successfully with Congress or mastering the complicated legislative
and political processes in the United States is not rewarded in the dip-
lomatic corps. Rising Foreign Service officers have little incentive to
understand the unique culture of Congress or develop the relationships
on Capitol Hill that are so critical to success there. As a result, few top-
ranking Foreign Service officers comprehend Congress and some even
disdain it, contributing to what can sometimes be a toxic relationship.

This reluctance to “work” Congress often leads to the withholding of
information, which results in communication gaps and misunderstand-
ingsin every aspect of the State Department’s relationship with Capitol
Hill. For example, State Department officials often hold off until the
last minute to inform Congress of developments in policy matters or
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raise concerns about legislative initiatives when it is too late for lawmak-
ers to affect administration proposals before they become public. This
undermines the department’s ability to gain support from not only its
oversight committees but also the broad congressional membership for
its policies, programs, funding requests, and nominees.

ADVICE-AND-CONSENT ROLE

The Senate plays a critical, singular role in the national security arena by
providing advice and consent on treaties and the president’s nominees
for senior government positions and ambassadorial posts. The soar-
ing use of holds in recent years, however, has left increasing numbers
of nominees in limbo for lengthy periods. One year into the Obama
administration, 177 appointees were awaiting confirmation, a signifi-
cant increase over the 70 nominees pending at the same juncture in the
George W. Bush administration.”* Some of the increase can be attrib-
uted to the Obama administration’s arduous vetting process, under-
taken in anticipation of problems on Capitol Hill, but a large number of
nominees were subject to Senate holds. In the Bill Clinton and George
W.Bush administrations, the nominees for permanentrepresentative to
the United Nations were held up by the Senate for five and six months,
respectively, denying the country top-level guidance at an important
multilateral institution.

This obstruction diminishes U.S. representation around the world
and deprives the country of leadership in vital positions and at critical
times, especially at the start of a new administration, when the demo-
cratic system is most vulnerable. The delay also confuses and angers for-
eign partners, who view the lack of timely U.S. representation in their
capitals or senior interlocutors in Washington as an insult. Secretary of
State Clinton referred to this problem in testimony before the Senate
foreign operations appropriations subcommittee in February 2010: “I
have to confess that when it came to some assistant secretary positions,
some ambassadorial positions, it became harder and harder to explain
to countries, particularly countries of significance, why we had nobody
in position for them to interact with.”**

Of course, the Senate has an obligation to fully review presidential
nominees, but too many candidates are held up for reasons unrelated
to their qualifications. The most flagrant recent example dates to Feb-
ruary 2010, when Richard C. Shelby, the senior senator from Alabama,
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placed a blanket hold on nearly fifty nominees from many agencies. He
did this in an attempt to get the attention of the Obama administra-
tion regarding two stalled programs that had the potential of bringing
significant federal dollars to his state. Once exposed, the glare of media
attention persuaded Shelby to release all but three holds. Since the vast
majority of nominees subjected to holds eventually get confirmed by
large margins, it is difficult for both nominees and the public to take
the holds too seriously and fuels the widening cynicism and distrust
of Congress.

The abuse of holds has other consequences. The delays and the
invasiveness cause some nominees to drop out of the process and dis-
courage other qualified candidates from even accepting nominations
so, ultimately, the nation suffers. Congress also undermines its own
authority when it abuses holds. Presidents find other ways to move their
agendas forward and use their authority to make recess appointments,
as was the case with John R. Bolton, President George W. Bush’s choice
as ambassador to the United Nations. In some instances, presidents
choose to skirt the confirmation process entirely by naming special
envoys to important national security positions, as President Obama
did in naming twenty-four special envoys and special representatives to
State Department assignments at the start of his administration.

Just as Congress sometimes obstructs nominations, it occasionally
allows treaties to languish. The Convention on the Elimination of All
Forms of Discrimination Against Women, submitted in to the Senate
in 1980, and the UN Convention on the Law of the Sea, submitted in
1994, provide two examples. First reported out of the SFRC in 1994
and 2004, respectively, they have yet to be considered by the full Senate.
Such inaction, although infrequent, nonetheless erodes alliances and
partnerships with those nations that have ratified the treaties.

Some lawmakers contend that the failure to take up a treaty repre-
sents a deliberate choice to stop a flawed document from advancing. In
arare instance, such inaction may be justified. In most cases, however,
the Senate is falling short in its job, especially when one considers that
over the past twenty years the executive branch has conveyed only a
small number of treaties to the Senate—on average, about thirty-two
per Congress, or sixteen each year.”> On the relatively few occasions
that an agreement rises to the level of a treaty, the nation benefits when
the Senate takes the time to debate and then vote on the pact, offer-
ing its advice, if not its consent. For example, many who supported the
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Comprehensive Test Ban Treaty (CTBT) wanted to prevent it from
coming to a vote when it became apparent that they did not have the
two-thirds majority required for approval. But, as difficult as the out-
come was for them, without an up-or-down vote, the issues raised
during the debate on the defeated CTBT might never have been aired
and eventually addressed to allow for the day when an improved treaty
could be resubmitted with an enhanced chance of garnering enough
votes required for approval.

Senate inaction on treaties also invites bad behavior on the part of
the executive branch: it provides presidents with an excuse to go around
Congress and conclude executive agreements that do not require
Senate approval on matters that really should have Senate input. As
itis, over the past twenty years, on average treaties have accounted for
less than 7 percent of all international agreements conducted by the
United States.”

EXPERTISE GAP

Although 535 individuals serve in the House and the Senate, the short-
age of general knowledge, not to mention expertise, on national secu-
rity matters is serious. Although lawmakers who do not sit on national
security committees have never been expected to be experts on defense,
foreign policy, or intelligence issues, in earlier eras they took the time to
become well enough informed to be able to vote responsibly. Today, this
is increasingly difficult to do. Not only is time in short supply, but there
is a relatively small pool of experts readily available to advise typical
lawmakers or their staffs on an expanding agenda of sometimes arcane
global issues.?’

For unbiased research and analysis, lawmakers often rely on the
ninety-one staff members in the Foreign Affairs and National Defense
Division of the Congressional Research Service (CRS) as well as staff
working on national security issues at the other congressionally man-
dated support institutions, such as the Government Accountability
Office (GAO) and the Congressional Budget Office (CBO). However,
budgets at many support agencies have not kept pace with escalating
demands for international expertise in the past twenty years, result-
ing in smaller staffs at CRS and the GAO.?® And with so much on their
plates, staff members in lawmakers’ personal offices have limited time
to engage experts outside Congress. They can occasionally call on
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committee staffs, but the talented professionals on committee staffs
answer first and foremost to committee members and have limited time
to spare for other lawmakers.

Interestingly, the size of national security committees’ staffs has not
changed significantly in the past twenty years despite the explosion of
international issues. According to the CRS (see Figures 2 and 3), the
number of professional and support staff serving on the armed services,
foreign affairs/foreign relations, and intelligence committees in both
chambers was about the same in 2009 as it was in 1989. Both the HFAC
and SFRC showed noticeable drops in staft size during that period, but
in2o010 they appear to have begun increasing personnel to slightly above
1989 levels.”” Nonetheless, given the growing complexity and number
of issues confronting the country, the size of committee staffs ought to
be considerably larger than during the Cold War to enable lawmakers
to not only keep up with world events and oversight responsibilities but
to directly shape foreign policy.

FIGURE 2. STAFFING OF NATIONAL SECURITY COMMITTEES:
SENATE, 1989-2009
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This expertise deficit in Congress is quite dramatic when compared
to the size of the workforces at the agencies that the national security
committees oversee—600,000 civilians at the Defense Department,
45,000 employees (including foreign nationals) at the State Depart-
ment, and 8,800 in the USAID workforce. Since much of the work is
classified, the actual number of individuals employed by the intelligence
community is unknown, but the Washington Post reported in July 2010
that an estimated 854,000 people across the nation hold top-secret
security clearances.*® Of course, there is an overlap between this group
and individuals with top-secret clearances at DOD, State, and USAID,
but the number is nonetheless stunning.

As important, Congress is often impeded by the executive branch in
its efforts to become informed about national security matters. Invok-
ing security concerns, administrations resist sharing information on
foreign policy, defense, and intelligence matters with Congress and
usually reserve consultation for times of crisis. Often, however, the real
motivation is to deprive what the executive branch views as an unwieldy
group of 535lawmakers of the opportunity to undermine carefully nego-
tiated agreements or well-developed policies for personal, political, or

FIGURE 3. STAFFING OF NATIONAL SECURITY COMMITTEES:
HOUSE, 1989-2009
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ideological reasons. This sentiment is not without basis. Members of
Congress have been known to demagogue issues, sometimes scoring
cheap political points at the expense of “foreigners.” But lawmakers
are elected officials representing the interests of the American people
and have a shared constitutional role to play in making national security
policy. Unfortunately, the standoft between the two branches regarding
information sharing ill serves the nation, because it forces lawmakers
to cast ballots knowing too little about the matters they are voting on.
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Congress alone cannot change the global environment or the national
political landscape, but it can alter the way it does business by reforming
the institutional behavior, rules, and procedures that are holding it back
from fully discharging its constitutional responsibilities, especially on
national security matters. Many of the rules and procedures in both
chambers were created in an era of horse travel and the quill pen. They
do not reflect the twenty-first-century world. They waste time, drain
energy, and are exploited by lawmakers for individual or party advan-
tage at the expense of the national interest.

It is time for Congress to update its rules and return to the practice
of using them, along with an orderly legislative process, to advance
solutions, not obstruct them. The time is ripe, because there are a
large number of relatively new lawmakers in both chambers who want
change and are less invested in the current system than their longer-
serving colleagues. Currently, forty-nine senators and more than half of
House members have been in office for no more than ten years. Thanks
to retirements and primary defeats, these numbers will grow by ten in
the Senate and by nearly thirty in the House, even before a ballot is cast
in the 2010 midterm elections.*! Combine this development with the
deep anger of the American electorate and the daunting challenges con-
fronting the nation and there is reason to believe that reform is not only
possible but also essential.

In a perfect world, Congress would serve as an equal branch of gov-
ernmentin the national security arena. It would be a fully informed body
providing prompt and inclusive action on annual budgets, congressio-
nal proposals, and executive branch initiatives; supplying realistic and
effective oversight of the executive branch; and offering knowledgeable
and timely consideration of treaties and nominations. It would devote
time and resources to strengthening its own expertise, and it would
commit to engaging in a regular consultative process with the executive
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branch on matters of national security, especially regarding the use of
military force.

If such a Congress were to materialize, it could partner with the
executive branch to provide the insights and perspectives on defense,
diplomacy, development, and intelligence matters that only the most
representative branch of government can offer. It could assist in a
transition to a comprehensive, integrated approach to national secu-
rity that utilizes diminishing resources judiciously and guides policies
wisely to diminish external threats; prevent conflicts and reduce the
need for military interventions; cultivate new markets for U.S. trade
and investment; and improve health, education, and entrepreneurial
opportunities in developing states. A revitalized Congress could serve
as a proud embodiment of the nation’s democratic tradition and values
and contribute to maintaining, and, where necessary, restoring U.S.
leadership, ensuring the admiration of allies and the respect of adver-
saries worldwide.

What follows is a menu of options to help Congress start down this
path. The period beginning after the 2010 midterm elections and con-
tinuing as the 112th Congress gets under way presents the leadership
of both parties in the House and Senate with the perfect opportunity
to tackle those recommendations—such as reducing each lawmaker’s
committee assignments—that are achievable in the short term. Both
parties can use their postelection party caucus meetings as a jumping-
off point to engage first with each other and then across the aisle and up
Pennsylvania Avenue to craft new rules, procedures, and practices that
can be adopted at the start of the new Congress, no matter which party
is in control of each chamber.

PROMPT AND INCLUSIVE
BUDGETING AND LAWMAKING

To achieve a healthy and functional Congress that provides prompt
and inclusive action on budgets and legislation, both chambers should
restore “regular order,” ending practices that obstruct and delay as
well as shut out the minority. This would require a return to complete
adherence to the legislative process: holding hearings, marking up leg-
islation, voting it out of committee, debating and amending it on the
floor before a vote of the full body, convening a conference between the
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two chambers, and voting on the conferenced measure. Too often this
orderly process is bypassed in both chambers—in the House for expe-
diency and in the Senate to obstruct. A return to regular order would
put both chambers back on track to taking up authorization and appro-
priations bills in tandem, thus providing, before the start of the fiscal
year, the policy guidance and funding that are Congress’s constitutional
responsibilities. Restoring this process would also curtail the produc-
tion of continuing resolutions or voluminous, catch-all omnibus bills,
which lawmakers are currently forced to vote on with little notice and
no opportunity to read, let alone understand, the hundreds of provi-
sions within them.

In the House, a return to regular order would require a reduction in
the use of closed and restricted rules and emergency meetings that shut
the minority out of the deliberative process. In exchange for opportu-
nities to offer amendments in committee and on the floor and to par-
ticipate in conferences with the Senate, the minority would have to
agree to resist such tactics as regularly offering poison pill amendments
intended solely to undermine the process or embarrass the majority. It
would be in the interest of both parties to pursue this approach, because
it allows the majority to pass bipartisan legislation that has a reasonable
chance to survive in the Senate, with its unanimous-consent and super-
majority requirements. Regular order also offers the minority a voice
and a stake in the process and a claim to being part of the solution rather
than part of the problem.

In the Senate, regular order would require changes to the rules to
prohibit debate on some procedural motions, limit debate on urgent
matters such as appropriations and executive branch nominees, and
create a new mechanism to end filibusters on controversial measures:

— Prohibiting debate. Current Senate rules allow debate on procedural
motions seeking consent to move to the next piece of business, thus
opening up additional opportunities to filibuster on a single piece of
legislation. The rules should be revised to prohibit debate on these
“motions to proceed.”

— Limiting debate. To allow important matters such as appropriations
bills to move forward without denying opponents the opportunity to
be heard, a time limit should be set on debate of specific items such
as appropriations and executive branch appointments subject to
confirmation.



34 Congress and National Security

— Cutting off debate. There is no shortage of suggestions for reform-
ing the cloture motion. One option would revise the cloture rule to
set declining benchmarks on each subsequent roll call until a simple
majority of fifty-one votes is reached.** Another approach suggests
that after a period of time the majority be relieved of the responsibil-
ity for ending debate and the onus for continuing debate be shifted to
the minority.*

These are just a few of the several filibuster reform proposals that
should be considered because they preserve the Senate’s role as the
more deliberative chamber, provide the minority with opportunities to
force debate on important issues, and promise to reduce the number of
filibustered measures in each Congress.

On budgeting issues, Congress would benefit from enforcing the
timetables prescribed in the 1974 Budget Act and requiring that amend-
ments be restricted to spending, as opposed to legislative, matters.
Combined with the proposal to limit debate on appropriations bills, this
could significantly speed up the budgeting process, resulting in fewer
continuing resolutions and omnibus spending bills to fund the govern-
ment, thus helping agencies to plan and execute their missions effec-
tively. In the national security arena, Congress should adapt its budget
process to handle a unified defense and international affairs budget.

A combination of frustration with gridlock, abysmal approval rat-
ings, a large number of new lawmakers, and the realization that U.S.
global leadership is at stake may be the confluence of events that, for
the first time in thirty-five years, motivates lawmakers to adopt some of
the measures outlined here. These reforms, significant in today’s grid-
locked environment, represent a restoration of sound practices for the
most part. Returning to regular order, enforcing the budget process, and
initiating some strategic rules and procedural changes should enable
Congress to better keep pace with the demands of the twenty-first cen-
tury. These steps promise ultimately to free up floor time for votes on
matters of import that are now crowded out of the schedule, such as
the State Department and foreign-assistance authorization bills, and
should create time to complete all twelve appropriations bills, eliminat-
ing or severely reducing the need for continuing resolutions or omni-
bus spending bills. Also, they will likely preserve the Senate’s role as
brakeman for the House without stopping House initiatives cold. Most
important, they will result in a balanced and integrated national secu-
rity policy that provides adequate funding to all elements of national
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security—defense, diplomacy, development, and intelligence—thus
providing not only the military but the civilian capacity to work on pro-
grams that promise to advance U.S. goals and values worldwide.

TIMELY AND KNOWLEDGEABLE
ADVICE AND CONSENT

To achieve a healthy and functional Congress, one that ofters knowl-
edgeable and timely consideration of nominations and treaties, the
Senate must take its advice-and-consent role more seriously by ending
its hostage taking of presidential nominees and by voting on treaties
within a reasonable amount of time. Swift action on nominees will
strengthen U.S. capacity during the critical transition from one admin-
istration to another and will alleviate anxieties of foreign countries that
feel slighted by the slow arrival of U.S. envoys. Similarly, timely move-
ment on treaties will strengthen the product by allowing advocates and
opponents to be heard, and it will reinforce relationships by alerting
international partners about U.S. intentions.

Several reforms of the hold process for presidential nominees are
worth considering, such as printing the hold request (including the
name of the senator making the request) in the Congressional Record
after one legislative day; requiring a minimum number of senators on a
hold request; releasing a held nominee after a sixty-day period; and fast-
tracking nominees for a handful of posts identified by the White House
as critical to U.S. national security.

In the area of treaties, the Senate would benefit by confronting its
responsibilities head-on, taking timely votes on all treaties rather than
allowing them to languish. Deferring treaties for decades is irrespon-
sible. The product, and thus the American people, benefit by the open
debate that takes place around treaty consideration, so opponents and
proponents should make their best case and then subject the advice-
and-consent resolution to an up-or-down vote. With the small number
of treaties that are on the calendar each year, this would not be too oner-
ous a task. To enhance the process, Congress should undertake the fol-
lowing steps:

— Engage with the executive branch throughout the treaty negotiation
and ratification process, insisting that the administration seek the
advice and expertise of not just members of the SFRC but also other
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interested senators throughout the process and not just immediately
before submission of the treaty to the Senate.

— Vote on the advice-and-consent resolution within two years of the
treaty’s submission to the Senate.

REALISTIC AND EFFECTIVE OVERSIGHT

To achieve a healthy and functional Congress that offers realistic and
effective oversight in the national security realm, lawmakers should
update the structure of national security committees, as well as the
authorization and appropriation procedures. Such changes promise to
produce policies that integrate the three pillars of national security—
defense, diplomacy, and development—thus creating a stronger, more
strategic approach to achieving U.S. global objectives. It would also
enhance congressional guidance of U.S. foreign policy and intelligence
matters, resulting in policies that consistently reflect American inter-
ests and values. Several steps to consider include the following:

1. Committee Structure. The committees in each chamber that have
primary responsibility for oversight and funding of the nation’s
national security would benefit from working together more closely,
mirroring the trend of the agencies they oversee. Closer cooperation
without relinquishing jurisdiction could be achieved through any
number of the approaches outlined below. While the suggestions
would increase demands on lawmakers’ time for additional hearings,
this could be balanced, for example, by a reduction in committee
assignments and a decrease in dilatory tactics.

— Create a joint national security committee of authorizers to
include the members of the armed services and the foreign affairs/
foreign relations committees from both chambers. This joint
committee would meet on an ad hoc basis to hold hearings on
overlapping issues, consider legislation that is referred to them,
and coordinate national security activities that cut across multiple
agencies, inviting in the chairs and ranking members of other rele-
vant committees based on the issue (e.g., finance/ways and means
on trade). Such an approach would promote the sharing of ideas,
information, and expertise and reinforce executive branch offi-
cials in their efforts to plan and operate strategically.
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— Alternatively, create a separate joint national security authorizing
committee in each chamber to meet on an ad hoc basis for the pur-
poses outlined above.

— Or, hold separate joint hearings of the existing national security
authorizing committees in each chamber on an ad hoc basis for
the purposes outlined above.

— Establish, onanad hocbasis, separate joint hearings of the defense
subcommittee and the state/foreign operations subcommittee of
the appropriations committee in each chamber to consider issues
that cut across their jurisdictions and to better integrate funding
decisions on U.S. military and nonmilitary assets.

— Pursue the 9/11 Commission’s recommendation that the House
Permanent Select Committee on Intelligence and the Senate
Select Committee on Intelligence (SSCI) create a joint committee
or keep separate committees but combine authorizing and appro-
priating powers.

2. Legislation

— Diplomacy/Development: A return to regular order in both
chambers should ease the way for the timely passage of annual
authorization bills to guide State Department operations and for-
eign-assistance programs. This will require the HFAC and SFRC
to wage some tough political battles, but it will increase their stat-
ure and help attract and retain senior, experienced members in
their middle ranks, which will provide the executive branch with
stronger partners in the advancement of U.S. foreign policy.

— Development: Congress should support the work of the HFAC
and SFRC in passing the overhaul of the Foreign Assistance Act
of 1961, which will help to provide much-needed guidance and
coherence to U.S. development policy.

3. Reporting requirements. Despite such valuable products as the Qua-
drennial Defense Review, the increase in reporting requirements on
the national security agencies has become onerous and should be
reduced to free up valuable agency resources.

— Each authorizing committee should review the reporting require-
ments for the agency it oversees, sunset outdated or unnecessary
reports, and, in consultation with that agency, set a reasonable
ceiling for annual reports.
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FULLY INFORMED BODY

The proliferation and interconnection of global issues and the demands
of a 24/7, wired world require greater, more nuanced expertise. Con-
gress should consider several steps to increase its own expertise in the
national security realm, so that it can become a true partner to the exec-
utive branch in advancing U.S. objectives around the globe. Some of
these steps include the following:

— Reduce the numbers of committee and subcommittee assignments
for House and Senate members; this would free up time to allow law-
makers to better focus their attention and to develop greater depth of
expertise on specific issues.

— Designate committees as information-resource centers on which all
House and Senate members can rely for expertise in their respective
areas of jurisdiction. To achieve this goal, Congress should provide
funding to hire more nonpartisan and expert staff to serve at these
resource centers and encourage the creation of partnerships with
universities and think tanks in their respective fields.

— Increase resources for congressional research and investigative sup-
portarms, such as the GAO, CRS, and CBO.

— Develop ongoing education programs on national security issues for
all members of the House and Senate and encourage meaningful for-
eign travel to both increase understanding of international issues and
build collegiality.

— Assist lawmakers with the development of programs to educate and
inform their constituents on national security issues.

Of course, implementation of these recommendations will require
Congress to devote more time to its oversight, funding, lawmaking, and
advice-and-consent roles, as well as to educating itself on national secu-
rity issues. Additional time could be found by making just some of the
changes to the House and Senate rules, practices, and procedures out-
lined above. (No doubt campaign finance reform, which is outside the
scope of this assessment, would provide lawmakers with more time to
legislate as well.) Even so, Congress will also need to increase the time
it spends in Washington from three to five days per week, creating a
schedule that has the added benefit of helping lawmakers to get to know
each other better, thus building the trust needed for compromise.
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SHARED RESPONSIBILITY—
THE EXECUTIVE BRANCH

Although the focus of this study is on the national security role of the
legislative branch of government, there are several steps the executive
branch could take to help Congress in its national security role without
violating the separation-of-powers principle. These steps will enhance
U.S. national security by addressing differing perspectives and reduc-
ing miscommunication, thus helping the two branches to function
smoothly and present a united front to allies and adversaries.

— To encourage a strategic, integrated approach to national security
matters and to incentivize Congress to follow suit, the administra-
tion should offer a consolidated national security budget that ties the
050 (defense) and 150 (international affairs) budgets in a single docu-
ment and thus captures Defense, State, USAID, and the intelligence
community in one integrated account.

— To further advance an integrated approach to national security
issues, consider producing a QD’R—a quadrennial review that
examines defense, diplomacy, and development operations in rela-
tion to each other.

— To improve relationships and increase information sharing, provide
incentives to executive branch staff to undertake a rotation in a con-
gressional personal or committee office.

— To improve the particularly strained relationship between the State
Department and most lawmakers, require Foreign Service officers
on an ambassadorial track to do a rotation on Capitol Hill or in the
department’s legislative affairs bureau.

— To educate the State Department about Congress, require all enter-
ing Foreign Service officers to take a Congress 101 class and study
the Pentagon’s playbook on how to work successfully with Congress.

The failure to consult is one of the major impediments to successful
congressional-executive branch relations in the national security realm
because it breeds misunderstanding and distrust. Both branches must
commit fully to a consultative process based on mutual respect and a
willingness to partner. Time must be set aside for regular meetings and
for the exchange of information and ideas at senior levels on a bipar-
tisan basis.** The additional time spent on consultations and regular
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interaction could be more than made up by time saved on miscommu-
nications and misunderstandings and will produce a fully informed
national security policy that better reflects the will of the American
people. Options include the following:

— Member-level meetings that match senior lawmakers with national
security portfolios and senior administration officials, including
cabinet officials and senior National Security Council (NSC) staff, to
consult on strategic matters before issues become politicized; these
should be undertaken in private to ensure the free flow of informa-
tion and ideas.

— A permanent consultative group that would include members beyond
the current national security committees, meet on a regular basis in
private, and be given greater access to information, including intel-
ligence data as a means to not only better resolve issues but to build
trust and confidence between the two branches on critical national
security matters.

— A shadow consultative group that would bring senior congressional
and administration national security staff together on a regular basis
to share information and ideas, as well as build trust.

— Commitments by the State and Defense departments and the intel-
ligence community to provide information to Congress on a timely
and consistent basis to assist lawmakers in making fully informed
judgments on national security matters.

SHARED RESPONSIBILITY—
THE AMERICAN PEOPLE

The American people must demand more of themselves and more of
their representatives in Congress when it comes to national security
issues. Americans cannot afford to shut out the world. Like it or not,
the United States is more reliant than ever on other nations to help
ensure its own prosperity and safety, so global events, especially in
the economic and security realms, will have an increasing impact on
American lives. Each citizen is responsible for being informed about
international issues and understanding the options confronting the
nation and for demanding that his or her elected representatives in
Congress do the same.
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As leaders, lawmakers must get their own house in order first and
set the example for the rest of the nation by putting country before per-
sonal, local, or party interests. All fixes to the House and Senate rules
and procedures will be meaningless without a restoration of the comity,
trust, and compromise that is essential to a successful democracy. The
challenges to the nation are daunting and must be met with a unity of
purpose that commands the full commitment of Capitol Hill and the
American people. An informed electorate and engaged Congress are
essential to producing the sound policies necessary to successfully
address the nation’s challenges and exploit its opportunities.

As a lawmaker for thirty-four years and a former chairman of the
House Foreign Affairs Committee, Representative Lee H. Hamilton
(D-IN) summed up the task for Congress when he wrote in 2002, “At
its best, the making of foreign policy can be a creative process that tran-
scends self-interest or the goals of special interests and seeks to advance
the nation’s broader interests. The job of the congressional foreign
policy maker is to forge a consensus that advances the national interest
out of the American people’s many interests and concerns.”*

If Congress is able to address the institutional problems that are
holding it back and forge a consensus as Lee Hamilton suggests, the
country can look forward to a congressional-executive partnership on
national security policy that is fully considered and well informed; that
is unified, balanced and strategic; and that advances U.S. interests and
values around the world. The nation deserves nothing less.
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