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Introduction

Sabelo Gumedze

This monograph contributes to the debate on the use of private military and
security companies (PMSCs). Its specific focus is on the proliferation of these
private actors in peacekeeping operations on the African continent. PMSCs, as
distinct from their mercenary predecessors, are a relatively new phenomenon,
and the monograph seeks to open up discussion by offering the perspectives of
five authors from varying disciplines.

While the trend towards the increased use of private operators is gaining
momentum, it cannot be accepted without circumspection. As the title of this
monograph suggests, one of the key questions is how these companies have
within a short space of time made the transition from operators in the ‘market
for force’ to operators in the ‘market for peace’. In light of their unprecedented ex-
pansion and of the negative publicity they have received in the past two decades,
the question of the regulation of these companies looms large.

While the beginnings of the PMSC industry were to a great extent linked to
mercenary outfits engaged in direct combat, such as the now defunct Executive
Outcomes and Sandline International, the constant and sometimes misguided
association of PMSCs with their predecessors has tended to blur understanding
of the role they could play in restoring peace and stability. The legally registered
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PMSCs that are the focus of this monograph are totally different from the ‘dogs
of war’ mercenaries of the past, hence the need to re-examine their role and the
regulatory mechanisms pertaining to them.

The United Nations Working Group on the use of mercenaries has repeatedly
expressed concern about the impact of the activities of PMSCs on the enjoyment
of human rights,! particularly in contexts where the industry is unregulated.?
The Working Group has highlighted the fact that when operating in volatile areas
these companies have been drawn into military-type activities and become in-
volved in combat, which in many instances have included the use of firearms. It
remains a moot question as to whether the tendency for PMSCs to be drawn into
combat will apply equally within the peacekeeping situation.

A number of policy options relating to the involvement of PMSCs in Africa can
be seen in the contributions of the five authors. Chief among these is the need for
the regulation, oversight and monitoring of PMSCs at all levels - international,
regional, sub-regional and national. The specialised and highly dangerous mili-
tary and security services that these companies provide cannot be equated with
ordinary commercial services. And in the meantime, as Dan Kuwali (Chapter 5)
puts it, ‘the rapid growth of PMSCs has outpaced regulation of the industry’.

Opening the debate in Chapter 1, Azeez O. Olaniyan provocatively dis-
cusses PMSCs as unorthodox peacekeepers. He argues that in the security
arena any opposition to the invasion of the public realm by private hands is
redundant, since PMSCs have already become a reality of the 21% century.
Even in the 1990s, he writes, such companies were key actors in a number of
peacekeeping efforts.

Olaniyan goes on to examine Africa’s response to the privatisation phenom-
enon, focusing on the shortcomings of the OAU Convention on the Elimination
of Mercenarism in Africa (1977). He points out that while the African Union has
been wary of PMSCs, this is not the case with all African governments. He con-
cludes that Africa can benefit from the use of PMSCs for conflict resolution and
recommends a review of the OAU Convention to accommodate the use of these
companies in peacekeeping.

Eric George in Chapter 2 examines the nature of the market for peace, which
has expanded steadily over the last two decades. He provides an overview of
peacekeeping in Africa and discusses how the heavy reliance of nation states
on private suppliers of security services has created interesting opportunities
for the PMSC industry. These peacekeeping operations have allowed PMSCs to
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distance themselves from ‘the controversial, and now unprofitable, association
with mercenaries’.

Looking at the role played by military and security companies in specific
countries — Somalia, the Democratic Republic of Congo, Sierra Leone, Liberia and
Sudan - George raises the complications of transparency and accountability in
the effective regulation of transnational or international PMSCs. He points out
the need to revise international instruments, which hitherto have focused solely
on mercenaries, and calls for effective state control and self-regulation of the
PMSC industry.

In Chapter 3 Thembani Mbadlanyana discusses how PMSCs can effectively be
used in peacekeeping missions. He traces the evolution of these operators since
the end of the Cold War, particularly their engagement by the United Nations in
peacekeeping functions and post-conflict reconstruction duties as a result of its
own shortcomings. Arguing for a dynamic relationship between ‘realpolitik’ and
‘moralpolitik’, Mbadlanyana suggests that peacekeeping missions can best make
use of PMSCs by adopting a ‘steering and rowing’ conceptual framework. He sug-
gests that the creation of a platform for ‘mature, complementary and mutually
beneficiary debates’ is a necessary part of the solution to the complex issue of
PMSC involvement in peacekeeping operations.

Chris Kwaja, in Chapter 4, turns our attention to peacebuilding initiatives in
West Africa. Within a contextual and conceptual understanding of PMSCs and
peacebuilding, Kwaja looks at the ‘pathology of conflicts’ in Liberia, Sierra Leone,
Guinea Conakry, Cote d’Ivoire, and Nigeria. Among his recommendations, he
urges the Economic Community of West African States to key into the existing
UN draft international convention on the regulation, monitoring and oversight
of PMSCs. Kwaja argues that effective regulation of PMSCs is likely to make their
contribution to the building of capacity in the security sector more valuable.

Concluding the monograph, Kuwali’s Chapter 5 examines the question of ac-
countability (and lack thereof) and the limited regulatory framework for deploy-
ing PMSCs in the context of peace support operations. He also poses the question
of how PMSCs can perform core peacekeeping functions given the neutrality and
impartiality required of peacekeepers. Kuwali argues forcefully that the phe-
nomenon of PMSCs has blurred the principle of ‘distinction’ in warfare, since the
employees of these companies can be used as ‘force multipliers’ despite the fact
that they are civilians. He proposes that PMSCs legitimately employed in peace
support operations should instead be called ‘armed security contractors’ since
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the term ‘private military and security company’ cannot be rid of mercenary
associations.

In his attempt to answer the question of whether armed security contractors
are really needed in peace support operations, Kuwali argues that while such
companies are capable of rapidly mobilizing and disbanding without political
implications, it is nonetheless risky to employ them in this capacity as they are
motivated by business interests and pleasing shareholders, which means they
do not necessarily feel the need to serve a higher political purpose or answer to
legal obligations. Kuwali points out that within the context of peace support op-
erations states cannot outsource functions to PMSCs that are inherent to govern-
ment. The operations of these companies, he says, must therefore be confined to
strictly regulated and monitored non-military functions.

The ultimate aim of the monograph is to ensure that policy formulation,
legal processes and initiatives relating to the involvement of PMSCs in Africa’s
peacekeeping efforts lead towards a more peaceful African continent. It is hoped
that this African contribution to the debate on private military and security
companies will help to shape current thinking among practitioners, researchers,
academics and policy-makers.

NOTES

1 See generally, the Report of the Working Group on the use of mercenaries as a means of vio-
lating human rights and impeding the exercise of the right of peoples to self-determination
by the Chairperson/Rapporteur: José Luis Gémez del Prado. General Assembly, 2 July 2010. A/
HRC/15/25.

2 Ibid, para 32.
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Unorthodox
peacekeepers and
responses in Africa

Azeez O Olaniyan

INTRODUCTION

The end of the Cold War had contradictory effects on African security resulting in
a series of conflicts and conflagrations in several parts of Africa.! The withdrawal
of foreign patronage, crushing economic pressures and unsavoury governments
produced a mass of rebel movements across the continent. Owing to the ubiquity,
frequency and preponderance of conflicts, the ability of states to rise to the chal-
lenge has been weakened and private security forces have filled the vacuum. The
reality is that private military and security companies (PMSCs) are here to stay.
This gives rise to a number of questions that this paper seeks to answer: How
have governments and citizens responded to the presence of the PMSCs? What
case is there for the involvement of PMSCs in peacekeeping? How should Africa
handle the emerging phenomenon of PMSCs?

THE STATE AND THE PRIVATISATION OF SECURITY

In the classical conception, the legitimate use of force is one of the funda-
mentals of the state. In the Weberian definition, the state is regarded as the
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community of human beings that claim the monopoly of the legitimate use of
force within a given territory. In the Hobbesian tradition, the state represents
the collective will of the people, who give up their natural inclinations to self-
defence in exchange for protection from the state. In the Hegelian analysis, the
state represents the culmination of God’s will for humanity to purposely secure
the life of man. Contemporary theorists of the state seldom depart from these
classical perspectives, in which the state derives its essence from securing its
people. To achieve this all-important feat, the state creates institutions and
structures.

However, particularly since the 1990s there has been a challenge to this im-
portant security function of the state, which Avant describes as a mushrooming
of private incursion into the provision of security.? This has led to two observ-
able scenarios: a challenge to the state’s monopoly of force, and a blunting of the
divide between the public and private.® Does this mean a relapse to a pre-state
historical period where security is left in the hands of individuals? Does it mean
the deterioration of the state in its discharge of its basic responsibility? Or could
the situation actually enhance the powers of the state?

Long before the emergence of nation-states, security was in the hands of indi-
viduals. This changed with man’s organisation into communities whose purpose
was defence. The communalisation of security represented a major step towards
the state. One would expect a continuation and consolidation of this trajectory.
However, the modern world has seen the invasion of the public realm by the
private, which challenges the very existence of the Westphalian notion of the
state. Has the state unwittingly abdicated its duty, and does this mean the dete-
rioration of the state is inevitable?

Opinions are divided. Shearer argues that PMSCs can upset the delicate
balance between a country’s political leaders and its military, which may
view employment of outside force as an indication of its own failure.* Mbutu
contends:

Privatising security implies the ceding of state sovereignty on matters of
law and order and in resolving armed conflicts. It means privatising part of
the state responsibilities, and the social contract to provide protection to
individuals, communities and their properties. The most rational argument
for PMSCs is the inability of the state to fulfil its constitutional obligation to

provide protection.®
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Supporting this view is William Reno:

By privatising security and the use of violence, removing it from the domain
of the state and giving it to private interests, the state in these instances is
being both strengthened and disassembled. While groups such as these are
attempting to reconstruct the state in order to ensure stability and security
sufficient for economic activity, they are also removing the state’s control over

violence and war.®
From the opposing angle, Joakim Berndtsson argues:

The fact that state’s control of security is changing does not always imply de-
terioration. Rather, what is observable is that the privatization of security has
under certain circumstances led to increased flexibility and functionality for
states such as the USA and the UK.

Perhaps the argument is irrelevant, as private military and security companies
have become a reality in the 21st century. They offer their services to both
private and public clients, including non-governmental organisations, the United
Nations, aid agencies and governments. But why is this so? According to Singer,
the roots of the growth of the PMSC industry can be found in three factors: the
end of the Cold War, a transformation in the nature of warfare that has blurred
the traditional lines between soldiers and civilians, and the general trend of
globalisation towards privatisation and outsourcing of government functions.®
One of the important features of the post-Cold War era was the transition from
centralised warfare state to privatised and fragmented security governance, with
differing national attitudes to the privatisation of force.’

Privatisation of security has become a global reality. The ratio of contractors
to active-duty personnel contracted by the US government during the first Gulf
War in 1991 was 1 to 50; in Operation Iragi Freedom, which began in 2003, it was
1 to 10. PMSCs now provide a bigger range of services, including some consid-
ered to be core military capabilities.”’ In the 1990s companies such as Executive
Outcomes, Sandline International, Military Professional Resources Incorporated
(MPRI) and Defence Systems Ltd were frequently contracted.

The reality, therefore, is that the privatisation of security provision has
become a global practice and one of the ways by which the state is being
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assisted in meeting its basic responsibility of security provision. It can be argued,
as Berndtsson does, that rather than weakening the state, the practice of employ-
ing private security providers has enhanced its capability. Nowhere is this felt
more than in the management of violent conflict. According to Murphy, in recent
years, notably in Sierra Leone and Angola, PMSCs have been seen to be effective
in ending violent conflict and in bringing about situations where warring factions
are compelled to negotiate settlements.!

Nevertheless the activities of these companies have led to a contentious
debate among experts and commentators about whether they can really be
partners in securing peace. In a clarification by Bearpark, director-general of
the British Association of Private Security Companies (BAPSC), private security
companies are said to engage in four things. First, they offer security and risk
management services to other private businesses. Second, they take on tasks
that national militaries no longer want to do. Third, they protect post-conflict re-
construction efforts in places like Iraq and Afghanistan. Fourth, they undertake
security sector reform themselves.*?

PMSCs AND PEACEKEEPING

Can an unorthodox structure, in the form of a private military company, be in-
strumental to peacemaking? Is there any evidence of this? According to Oldrich
Bures, PMSCs have been hired by several governments, agencies, and various
non-governmental and intergovernmental organisations to perform peacekeep-
ing tasks that international peacekeepers were not mandated to perform, or were
reluctant or incapable of performing!* Their involvement in peacekeeping falls
into four main areas: logistics support, security and policing, military support
and direct combat.

Let us look at some examples. During the crisis in Yugoslavia, the US gov-
ernment hired 45 MPRI personnel as border monitors. The essence of their con-
tract was to enforce an earlier UN arms embargo on Bosnian Serbs in Bosnia-
Herzegovina. Meanwhile the same company was hired to train the Kosovar forces
for combat operation.’* While the former assignment was a success, the latter
was not. During the crisis in Liberia, MPRI trained the Nigerian peacekeeping
forces in the ECOMOG? contingent in the effective handling of military vehicles
supplied by the US government.
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In another development in Bosnia-Herzegovina in 1998, a private military
company, DynCorp, was subcontracted by the US government to provide 150
weapon inspectors and verification experts to the Organization for Security
Cooperation (OSCE) Kosovo Verification Mission. At about this time, the
US administration used PMSCs to run peacekeeping training programmes
in Africa, including in the Africa Crisis Response Initiative (ACRI) and the
Africa Contingency Operations Training Assistance (ACOTA). In Darfur the
US government contracted PMSCs to provide logistical support to African
peacekeeping forces.

PMSCs have been used to support UN peacekeeping in activities such as
de-mining and water purification, with several registered on the UN Common
Supply Database. They have also been used by the UN for transportation, logis-
tics, personnel security and training. International Charter Incorporated (ICI), for
example, has been engaged at various times by the UN, and has been contracted
by the US and the Economic Community of West African States (ECOWAS) to
ferry personnel, troops and supplies into and within Liberia, Sierra Leone and
Nigeria to support regional peacekeeping operations.

Another PMSC, Defence Systems Limited has provided both logistical and in-
telligence support for national contingencies participating in the UN-sanctioned
International Force in East Timor, known as INTERFET, while DynCorp has sup-
plied helicopter transport and satellite network communications. In Angola,
the UN hired a private firm to provide intelligence on Unita’s'® guns-for-gems
trade. Outside of Africa, Sandline was contracted by Papua New Guinea to assist
in the re-opening of the Panguna copper mine in Bougainville, once the source
of a third of the country’s export earnings. Prime Minister Julius Chan claimed
that his government had no alternative, as the Australian government had been
unwilling to provide support and the Papua New Guinea military was incapable
of restoring stability.”” The US relies on private military firms for logistics, war
information, aerial surveillance, and computer and communications systems.!®
PMSCs have often been contracted for de-mining operations, in fact for nearly
every UN de-mining mission - with the overall world market reaching US$ 400
million annually.®®

It is clear that PMSCs are fast becoming an alternative force for peacekeeping
in the world. This means that, among other things, these companies represent
huge business opportunities as well as job opportunities for both skilled and un-
skilled personnel.
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RESPONSES IN AFRICA

Africa, according to David Isenberg, is the continent most closely identified with
the modern private security contractor.’ Nevertheless the African Union (and its
predecessor the Organisation of African Unity), as distinct from individual gov-
ernments, has been opposed to the use of private armies in the management of
conflicts and disputes. In July 1977, in the Gabon city of Libreville, members of the
OAU adopted the Convention for the Elimination of Mercenarism in Africa, which
came into force in 1985. Through this convention, the continental body effectively
disallowed the use of unorthodox forces in conflict management. Its intention in
the first instance was to protect newly independent states from threats to their
sovereignty posed by mercenaries. According to Blain:

[TJhe presence of European and American mercenaries, often supporting a
particular ideological faction, was a common trend throughout Cold War con-
flicts in Africa and over the course of innumerable conflicts during and after
the Cold War, mercenaries have proven to be a valuable tool for governments
that are seeking to preserve their power base, as well as insurgent groups that

have sought to overthrow existing regimes.?*

From the OAU perspective the resolution represented a pragmatic approach to a
festering problem. Another reason was that mercenaries were seen as roaming
killers offering their skills to the highest bidder. In the words of James Wither,
‘mercenary’ remains ‘a pejorative term associated with the hired killers impli-
cated in coup attempts in Africa in the 1960s and 1970s’.22

While this negative image of mercenaries has become the lens through which
private security companies are viewed by many in Africa, there are substantial
differences between traditional mercenaries and modern-day PMSCs. The tradi-
tional mercenary was generally an individual soldier of fortune seeking monetary
remuneration for his services, whereas PMSCs are far more differentiated. Baker
and Gumedze see PMSCs as partners in the restoration of peace, and mercenaries
as the antithesis of this.? This distinction seems to have been lost on the drafters
of the OAU Convention.

While the African Union has been wary of endorsing PMSCs for peacekeep-
ing activities, the same cannot be said of individual African governments. Some
governments are known to have approached PMSCs directly for operational help.
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For a greater part of its post-colonial existence, Angola was enmeshed in conflict;
then, in 1992, Executive Outcomes secured a contract to guard oil facilities near
Soyo for the oil companies Gulf-Chevron and Petrangoil. This proved so success-
ful that in 1993, the government of Angola entered into a contract through which
Executive Outcomes would help restructure, train and support the Angolan army
in its fight against Jonas Savimbi’s rebel group, UNITA.>* After the peace accord of
2002 the number of private military and security companies in Angola multiplied,
so that by 2004 it was reported in a study conducted by Ulrike Joras and Adrian
Schuster for the Swiss Peace Report that there were over 300 such companies in
the country, collectively employing about 35 715 staff, and with a stock of light
arms estimated to number 12 087.2

In Sierra Leone, from 1995 until January 1997, the government of Captain
Valentine Strasser employed Executive Outcomes to help combat the
Revolutionary United Front. The company provided military hardware, training
and other logistical support, as well as helping government forces to fight the
Revolutionary Front.?® Sandline International was also contracted in a similar
fashion. In Nigeria, the government of Olusegun Obasanjo awarded an $8 million
contract to MPRI to audit the Nigerian army.

In Sdo Tomé and Principe, a private military group worked against peace
by masterminding a coup d’état on 16 July 2003. Many of those involved in the
Sao Tomé coup were former members of the Buffalo Battalion, a mercenary unit
created in the 1970s by the apartheid government in South Africa to fight in
Namibia and Angola.” In Equatorial Guinea there was an attempted coup d’état
in 2004, which bore all the hallmarks of a mercenary operation supported by ex-
ternal sponsors. While the Angola and Sierra Leone cases show the advantages
of using unorthodox forces for restoring peace, the Sdo Tomé & Principe and
Equatorial Guinea cases demonstrate the dangers of relying on these forces.

Clearly then, there have been different responses to the emerging phenom-
enon of PMSCs in Africa. It is worth noting that most such companies operating
in Africa are externally based, which means local entrepreneurs have not taken
advantage of the business opportunity that they represent.

POLICY SUGGESTIONS

In conflict-ridden Africa, PMSCs promise to be an alternative source of armed
forces for managing conflict. These companies can complement the efforts of an
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African Standby Force (ASF) in logistics and transportation. They can also play
a role in post-conflict management, such as de-mining, demilitarisation and
providing security to refugees.

A first step is for the African Union to recognise the potential of PMSCs in
peacemaking, and review the 1977 Convention to accommodate this. At the same
time such companies should be restricted to non-combat activities. If PMSCs are
to be engaged in peacekeeping in Africa, they should be both based and managed
on the African continent. There is therefore a need for African investors to
become involved in the business of PMSCs. One of the immediate benefits would
be a reduction in unemployment among the youth.

To prevent private operators from working against peace, formal regulation is
needed, including a regular review of laws governing PMSCs. Thus there is the need
for a regional registration and monitoring system, which should be coordinated by
the AU Peace and Security Commission so that, for instance, ECOWAS could handle
military and security companies operating in West Africa. Regional monitoring
bodies should maintain a database of PMSCs in their region and know which ones
to engage if specific supporting functions are required in peacekeeping activities.

CONCLUSION

One of the major challenges to the prevailing concept of the state is the privatisation
of security and peacemaking. While the contemporary world has witnessed several
instances of the involvement of PMSCs in peacemaking activities, the response of
the African Union has been ambivalent. At the continental level there has been
denial that private operators have a role to play in peacekeeping, even though there
have been instances where these operators have been accepted at the country level.

Africa can benefit from the use of PMSCs in conflict resolution if these compa-
nies play a non-combat role and if there is regional surveillance and registration
of such companies. The first step in achieving these aims would be a change of
opinion, and this needs to start from the revision of the 1977 Convention on the
Elimination of Mercenaries from Africa.
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The market for peace

Eric George

INTRODUCTION

The role of private military and security companies (PMSCs) in peace operations
in Africa has expanded steadily over the last two decades. The services of these
companies have been used for peacekeeping missions led by regional organisa-
tions such as the African Union (AU) and the Economic Cooperation Organisation
of West African States (ECOWAS). In Liberia and Sudan these companies have
worked alongside United Nations peacekeepers and also in operations led by
non-UN actors working under UN authorisation.

While PMSCs increase capacity and capability in areas such as air transport,
protection (armed and unarmed), and troop support, the issue of accountability
requires careful consideration. In establishing the foundational building blocks
of a state, the question is whether government responsibilities and tasks can le-
gitimately be outsourced. Inseparable from this question is the role of interested
third parties in financing these operations.

The UN needs to consider how its agencies will manage their relationship
with the private military and security industry in situations where such com-
panies are hired by a third party, such as a government, in support of a regional
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organisation within UN-mandated operations. Similarly, regional organisations
such as the AU and ECOWAS need to establish a framework for employing and
working alongside private military and security companies.

The first section of this chapter provides an overview of peace operations and
the PMSC industry and examines the July 2010 position of the UN Working Group
on the use of mercenaries in violating human rights and impeding the right of
people to self-determination. The second section looks at how the rise of ‘lead
states’, coalitions and regional organisations coincided with the first steps taken
by private military and security companies into the realm of privatised peace-
keeping. The growth of the peacekeeping market in relation to training and se-
curity-sector reform is explored in the next section, titled ‘The market for peace’.
This is followed by case studies of Liberia and Sudan, and a concluding section
that reviews international regulation and offers policy recommendations on the
PMSC industry’s involvement in peace operations in Africa.

PEACE OPERATIONS

Peacekeeping emerged in the 1950s as a means of intervention by the UN within
the parameters of the Cold War. Although the notion of peacekeeping as such
is not included in the UN Charter, as a multilateral concept it suited the inter-
ests of both the United States and the Soviet Union.! In 1956 the UN Emergency
Force in Egypt established the practices of ‘observation and interposition’ and the
fundamentals of ‘consent, neutral interposition and moral presence rather than
enforcement’.? In 1960 the UN sent troops to the Congo where its ONUC mission
(United Nations Mission in the Congo) found a country ‘politically contested and
territorially fragmented’® struggling with ‘internal divisions, ethnic tensions
and secessionist pressures’* The UN intervention raised questions concerning
‘host-state consent’ and ‘interposition’ versus ‘enforcement’.’ The ONUC mission
foreshadowed the complexity of the large-scale operations of the 1990s as similar
challenges manifested themselves in later missions in Rwanda, Sierra Leone,
Angola, Mozambique, Somalia, Cote d’Ivoire and Sudan, bringing together ele-
ments of peacekeeping, peace-building and peace-enforcing.®

Beginning in the 1990s, the UN expanded the scope of its peacekeeping op-
erations beyond the mandate of traditional peacekeeping. In 1992, a report of
the UN Secretary-General, known as An Agenda for Peace, identified peacekeeping
as ‘the deployment of a United Nations presence in the field, hitherto with the
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consent of all parties concerned, normally involving United Nations military and/
or police personnel and frequently civilians as well. Peacekeeping is an activity
which expands the possibilities for both the prevention of conflict and making
of peace’’” Peacekeeping, together with preventive diplomacy, peacemaking and
peace-building, was one activity located within a broader UN repertoire. In 2008
the UN Department of Peacekeeping Operations re-emphasised in its principles
and guidelines that peacekeeping also involved activities related to conflict pre-
vention, peacemaking, peace enforcement and peace-building within the context
of a new generation of ‘multi-dimensional’ peacekeeping operations.®

For its peace operations in the 1990s, the UN began to partner with, or del-
egate responsibility to, regional powers, coalitions, and lead states. According
to Bellamy and Williams (2009) the involvement of organisations other than the
UN in expanded peacekeeping mandates suggests that today’s peacekeeping

missions,

involve the expeditionary use of informed personnel (police and/or military
with or without UN authorization, with a mandate to or programme to: (1)
assist in the prevention of armed conflict by supporting a peace process; (2)
serve as an instrument to observe or assist in the implementation of cease-
fires or peace agreements; or (3) enforce ceasefires, peace agreements or the

will of the UN Security Council in order to build stable peace.’

Bellamy and Williams distinguish seven types of peacekeeping operations ac-
cording to their intended purpose: preventive deployments; traditional peace-
keeping; wider peacekeeping; peace enforcement; assisting transitions; transi-
tional administrations; and peace support operations.°

The increase in opportunities for the private sector to participate in peace-
keeping activities results from a combination of factors: the broadening of
peacekeeping objectives to encompass both development and security; the
uneven capacity of regional organisations such as the AU; and the willingness
of lead states to rely on the private sector. These new roles have helped the in-
dustry distance itself from the controversial, and now unprofitable, association
with mercenarism. The ONUC operation is significant in that it brought the UN
into direct contact with mercenaries and established the links between merce-
naries, self-determination and national liberation, and the foreign exploitation
of natural resources.* Decades later, the involvement of private military and
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security companies in peace operations indicates the greater legitimacy of for-
profit providers of military services.

The 2008 Montreux Document ‘Pertinent international and legal obligations
and good practices for states related to operations of private military and security
companies during armed conflict’ defines private military and security compa-
nies as ‘private business entities that provide military and/or security services,
irrespective of how they describe themselves’'? The UN Working Group, in its
2 July 2010 report and Draft Convention on the use of mercenaries as a means
of violating human rights and impeding the exercise of the right of peoples to
self-determination, defines a PMSC as ‘a corporate entity which provides on a
compensatory basis military and/or security services by physical persons and/
or legal entities’.’* Recognising that private companies are involved in ‘armed
conflict, post-conflict and low-intensity armed situations’, the Working Group
indicated that the ‘draft convention specifies that it would apply to all situations
whether or not the situation is defined as armed conflict.”*

The Working Group also expressed concern that ‘intergovernmental organiza-
tions such as the United Nations, the North Atlantic Treaty Organization (NATO),
the European Union and others are using the services of PMSCs’, and underscored
the need to establish a framework specifying the conditions under which com-
panies could be employed. It recommended considering ‘regional integration or-
ganizations as parties in matters within their competence’.’> The Working Group
clearly acknowledged that ‘PMSC personnel cannot usually be considered to be
mercenaries under the current international legal instruments’ and stated that
it did not seek the ‘outright banning of PMSCs but to establish minimum inter-
national standards for States parties to regulate the activities of PMSCs and their
personnel’.’* Thus the report and Draft Convention appear to reflect a new will-
ingness to integrate private companies as legitimate actors in global peacekeep-
ing. As the UN has turned to regional organisations, key states, and coalitions,
so these entities have in turn looked to the private sector to play a greater role in
global peacekeeping.

LEAD STATES, COALITIONS AND
REGIONAL ORGANISATIONS

Although there have been occasions when the UN (and its agencies) has directly
hired the services of private military and security companies, for the most part
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the UN appears to have worked alongside PMSCs without having directly con-
tracted their services. Private operators first became involved in peace operations
in Africa in 1992 in support of the US-led coalition in Somalia. Five years later, in
1997, the British company Sandline International took part in peace enforcement
alongside ECOMOG - the Monitoring Observer Group of the Economic Cooperation
Organisation of West African States. Significantly, in both cases peacekeepers op-
erated alongside troops employed by non-UN actors.

Private military and security companies have been directly employed by the
UN to provide a number of services. All 18 UN peacekeeping missions underway
in 2006 made use of the air transport capabilities of DHL and other companies.?’
The same year the UN spent several millions of dollars on aviation support and
armed guards, including weapons and ammunition, in the Democratic Republic
of Congo (DRC) MONUC?® operation.” Pacific Architects and Engineers (PAE), a
US company, was active in the DRC in 2001, and was subsequently investigated
by the UN for overcharging.?® UN agencies have employed private military and
security companies in other areas as well, with the UN High Commissioner for
Refugees (UNHCR), the UN Children’s Fund (UNICEF), the UN Development
Programme (UNDP), and the World Food Programme (WFP) all having reportedly
used private security for protection and to secure aid delivery.?!

In the aftermath of the genocide in Rwanda the UN seriously considered
hiring a private firm for peace-enforcement purposes. The South African
company Executive Outcomes planned for a possible intervention in Rwanda
while its British counterpart Sandline International approached the US with its
own proposal.?2In 1994 the UN Department of Peacekeeping Operations was re-
quired to support the UN High Commissioner for Refugees to secure Rwandan
refugee camps in neighbouring Zaire. It was difficult and dangerous to deliver
humanitarian assistance to these camps because they were being used by fleeing
perpetrators of the genocide. The Department therefore considered hiring the
services of a private company to train and support Zairian forces in the camps,?
and entertained the possibility of using a private firm to protect another UN
department, but the UN Security Council rejected these options. In 1995 the UN
provided funds for Zaire to deploy its own police personnel.? Kofi Annan, the UN
secretary-general at the time, later observed: ‘When we had need of skilled sol-
diers to separate fighters from refugees in the Rwandan refugee camps in Goma,
I even considered the possibility of engaging a private firm. But the world may
not be ready to privatize peace.”” In 1996 the UN and the US discussed the idea
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of sending private military and security companies to Rwanda, but there were
disagreements about who would assume responsibility for the costs.?

The 1992 Somalia intervention is notable as the first instance of large-scale re-
liance on a private company. As part of Operation Restore Hope, the US company
Brown and Root Services (BRS) provided services ranging from laundry to camp
maintenance for US troops. BRS was present in Mogadishu almost as soon as the
US first set foot in the country and remained there until the departure of the last
US soldier, becoming during its stay the country’s biggest job provider.?”

The BRS contract in Somalia illustrates the complexity of contractor rela-
tions with their employers and other actors in peace operations. For example,
BRS supported US troops as part of the Unified Task Force (UNITAF), an interna-
tional coalition under US command with a UN mandate meant to reinforce the
first UN operation in Somalia (UNOSOM I). The nature of the tasks performed
by the company shows the potential range of outsourced support roles within
a peacekeeping operation. Singer (2001) gives one example of a contracted BRS
mortician that ensured that the bodies of fallen UN peacekeepers were cared for
before being repatriated.?® In Haiti and Rwanda the company was also involved in
UN missions.?

The PMSC intervention in Sierra Leone proved more problematic in a number
of ways. The government of Sierra Leone in 1992 contracted the South African
company Executive Outcomes. Five years later, in January 1997, the agreement
was terminated as required by the Abidjan agreement. When renewed insur-
gency forced newly elected President Ahmad Tejan Kabbah into exile in May
1997, he turned to Sandline International in an agreement that reportedly in-
volved British officials. Sierra Leone’s ambassador to the UN explained that ‘the
legitimate government of Dr Kabbah did what it had to’° The ‘Arms-to-Africa’
controversy centred on Sandline International’s apparent violation of the UN
arms embargo in the region and the complicity of British officials. It also brought
into focus the growing role of private operators in African conflicts. The tacit ac-
ceptance by West African states of Sandline International’s presence alongside
ECOWAS appeared to legitimise the industry’s role in peacekeeping missions
in Africa.®

These interventions by private operators were problematic for several reasons.
Through associated companies and shared personnel, Sandline International
and Executive Outcomes appeared to be connected to each other; moreover,
their contracts were reportedly linked to Sierra Leone’s extractive industries
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in that payment was to be made through mining concessions. The firms were
hired directly by the government of Sierra Leone, indicating that any regime with
sufficient means and/or extractable resources could be in a position to hire the
military strength needed for its particular purposes.

These underlying issues of accountability and open availability of combat
services led to the demise of the briefly resurrected model of the freelance
private army. Most firms, and certainly large multifunctional companies with
the capacity to support a UN peace mission, complied with the market demands
of countries such as Sierra Leone, thus affirming their role as foreign policy in-
struments of governments that had been pressed to intervene but were aware
of the expense and political risk.*? Instances of freelance activities, says Reno
(2009), ‘incur the wrath of officials in powerful countries and serve as negative
examples to firms that seek to establish long-term markets for their services’>
Overstretched by military commitments around the globe, the US became a
major employer of PMSCs. According to former US deputy assistant secretary of
defence for African Affairs, Theresa Whelan,

we wanted to support [peace| operations [in Africa], however we realized that
our forces were tied down elsewhere around the globe and they might not be
available for the long-term deployments. ... Consequently, contractors began
to play a larger and larger role particularly in the logistical support of sub-

regional peace operations.>

Thus the US, along with other countries, discovered that in relation to the UN
or regional organisations leading peace operations, it could promote the use of
PMSCs in cases where it was unwilling or unable to send its own military per-
sonnel. As a result, private firms have since been employed to support regional
peacekeeping efforts, such as those of ECOWAS, under contract to particular gov-
ernments which, nominally, are not involved in the operation.

In 1994 BRS moved from its contract with the Somali government to a lo-
gistics and supply contract in Rwanda.*®> The UN and ECOWAS have relied on
International Charter Incorporated (ICI) for transportation services in Nigeria,
Sierra Leone and Liberia.* According to ICI vice president, Brian Boquist,

In West Africa and elsewhere, we have worked closely with international

peacekeeping forces on behalf of the US government. This ‘proxy peacekeeping’
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strategy has saved the United States millions of dollars while effectively pur-

suing peaceful resolutions that save lives and promote democracy. ¥

In 2002-2003 the US contributed to the UN Operation in Cote d’Ivoire (UNOCI)
by arranging for the transfer of arms through Pacific Architects and Engineers.*
Both PAE and Dyncorp operated in Burundi and Sierra Leone during the same
period.* In 2003, a US-based ‘consortium’ of PMSCs offered help to ‘beleaguered
peacekeepers’ in the DRC: ‘There is another solution. A number of for-profit com-
panies is [sic] offering the most comprehensive package yet assembled to assist
UN peacekeeping. In the absence of more efficient UN ... the status quo is a death
sentence for millions.*°

Ultimately, however, accountability is compromised when private firms are
beholden to a third party. Institutional ties to Western governments that are re-
sponsible for the agenda and payment of the PMSC imply a convoluted chain of
interests and accountabilities. When UN Security Council members take the lead
in peace missions, such as those in Somalia and Rwanda, their deployment may
be perceived as shifting the balance of power in favour of a particular outcome
in line with their own interests. Likewise, PMSCs may deflect attention from the
intervention of foreign powers. Most recently, DynCorp has operated under a
US State Department contract to provide support to the AU Mission in Somalia
(AMISOM).** These examples illustrate the difficulty in differentiating between
direct PMSC support for peace missions, and indirect PMSC involvement in the
related, complementary and often integrated work undertaken by other agencies
and actors within these missions.

THE MARKET FOR PEACE: PEACEKEEPING
TRAINING AND SECURITY SECTOR REFORM

Multi-functional peace operations in conflict and post-conflict environments
involve a wide spectrum of military, civilian, state, and non-state actors,* many
of them working in parallel or directly with UN agencies. Such operations need to
maintain accountability and reporting structures in relation to foreign donor gov-
ernments or international organisations. The re-orientation of PMSCs towards a
‘more accessible security market’ has allowed firms to offer services traditionally
associated with development and to operate in conjunction with non-govern-
mental organisations (NGOs).
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Some NGOs have shown a willingness to see private military and secu-
rity companies as legitimate actors. For example, Peter Gantz of Refugees
International has written:

If nations with first class militaries refuse to put their troops in harm'’s way in
remote locations, and if the UN is saddled with troops from developing nations
that are not up to the task, then perhaps the UN should hire the private sector

to save the day.*

Thus, in conflict or post-conflict peace operations, where actors evaluate their
own security needs and those needs necessary for the completion of their
mandate, the PMSC industry has found a market.

It was during the 1990s that private companies first became integrated into
international efforts to rebuild countries, in this case countries of the former
Yugoslavia. Here, in contrast to the involvement of Executive Outcomes and
Sandline International in Sierra Leone, private companies do not appear to have
engaged in direct combat operations but rather to have acted in a support role for
the US military. In 1995, the 40 000-strong NATO-led Implementation Force (IFOR)
replaced the UN Protection Force, highlighting both the growing role of regional
organisations and the UN’s focus on policing and security sector reform. The UN
deployment in Bosnia and Herzegovina in 1995 included three military officers
and 2 000 civilian police.** Logistics and support for the 20 000 US military per-
sonnel in IFOR were outsourced to BRS via a contract worth US$ 546 million. A
few years later, in 1999, the company was tasked with building camps for refu-
gees and with the construction, maintenance and operation of two US military
bases with costs estimated at US$ 1 billion.*

Another PMSC, the US-based DynCorp, was contracted to operate as part
of the UN Civilian Police International Task Force in Bosnia and Herzegovina
and ensure the presence of ‘150 weapons inspectors, verifiers and observers’ in
Kosovo in 1998 as part of the Organisation for Security and Cooperation in Europe
Kosovo Verification Mission. In Serbia, 45 employees of the US-based company
Military Professional Resources Incorporated (MPRI) monitored the border with
Bosnia-Herzegovina.*® In 1995, MPRI trained the Croatian military prior to its
‘Operation Storm’ and was also responsible for monitoring improvements with
regard to Croatia’s admission to NATO’s Partnership for Peace.*” Also in 1995,
MPRI was hired by Bosnia for a ‘train and equip’ programme brokered by the

Monograph 183 25



The market for peace

US but financed by Saudi Arabia, Kuwait, Brunei, the United Arab Emirates and
Malaysia.*®

Multi-dimensional peacekeeping opened specialised peacekeeping markets.
For instance private companies found a new and lucrative market in the removal
of landmines.* The majority of UN operations have used contractors for de-
mining services.*® Governments that have funded de-mining and other services
in conflict areas appear to view PMSCs and NGOs as equally capable.* Both the
UK and the US have relied on private operators for de-mining and ‘awareness
and rehabilitation training’. The de-mining market may be worth up to US$
33 billion, while public accolades solidify the legitimacy of PMSCs as ‘human
security providers’.>?

Training in peacekeeping work is another (lucrative) area, which the PMSC
industry claims as one of its contributions to global peace and security, prima-
rily in Africa. Peacekeeping training has been integrated into wider efforts to
reform the security sector. US State Department initiatives incorporate training
in democracy, good governance, human rights and peacekeeping principles.** In
2010, a DynCorp chief executive officer declared: ‘We are honored to continue our
work supporting the State Department in contributing to peace and stability in
Liberia.”* In providing this training PMSCs play a direct role in peace missions,
since enhancing regional capacity while reducing outside interventions is one of
the aims of African peace and security initiatives.

PMSCs have been involved in US-led peacekeeping training in Africa since
1994. Two organisations that trained troops for deployment in UN missions,
the 1994 African Crisis Response Force and its 1996 successor the African Crisis
Response Initiative, outsourced significant aspects of their work.>> Trained UN
troops were deployed in Liberia as part of the ECOMOG contingent, where they in
turn received logistical support from Pacific Architects and Engineers. The 2004
African Contingency Operations Training and Assistance initiative and the 2005
Global Peace Operations Initiative included the financing of peacekeeping centres
in Ghana, Mali and Kenya and contributed to the AU African Standby Force.
Several US private military and security companies were contracted by the State
Department to deliver these programmes.

US State Department peacekeeping training is part of the larger US security
strategy in Africa. Funding provided through the Peacekeeping and Operations
Programme in 2010 included support for the following: the Trans-Sahara
Counter-Terrorism Partnership; the East Africa Regional Strategic Initiative; the
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Comprehensive Peace Accords in Sudan; security sector reform in Liberia and the
DRC; the Africa Conflict Stabilisation and Border Security Programme in the Great
Lakes and Mano River regions, the Horn of Africa, Chad and the Central African
Republic; as well as US$ 67 million for the AU mission in Sudan. Along with other
State Department activities such as Foreign Military Financing, International
Military Education, International Narcotics Control and Law Enforcement,
Non-proliferation, Anti-Terrorism, De-mining and AFRICOM (the US Africa
Command), this US funding represents a significant investment in peacekeep-
ing and in ensuring a US military presence in Africa.*® In September 2009, Pacific
Architects and Engineers, DynCorp, Protection Strategies Inc. and AECOM, were
each awarded 5-year contracts with the US State Department. In January 2010
DynCorp’s work in Liberia was extended in a US State Department contract worth
up to US$ 20 million, which included maintenance and operation of military fa-
cilities and provision of transportation, power and water-related services.”’

HYBRID PEACEKEEPING IN LIBERIA AND SUDAN

Liberia and Sudan offer examples of a new type of hybrid peace mission where
private military and security companies play an important role alongside
other actors within regionally-led operations. The role of DynCorp and Pacific
Architects and Engineers in Liberia marks the first instance of a foreign power
and private companies working with the UN to restructure a sovereign nation’s
military and police capabilities.>®

The UN Mission in Liberia (UNMIL) came into operation following the signing
of the Comprehensive Peace Agreement in August 2003. As part of the security
reform stipulated by the agreement, a UNMIL contingent of 15000 was tasked
with police-sector reform while the US took responsibility for military reform.> In
2004 the US State Department requested a report from DynCorp outlining the re-
quirements for military reforms, and later selected the company to implement its
proposal. PAE was contracted to upgrade military installations and train Liberian
officers. The US has also engaged DynCorp for its contribution to the UNMIL civil-
ian police, and PAE has worked with the UN Police and has also trained medics,
military police, engineers, trainers and officers. Both DynCorp and PAE eventu-
ally handed over their operations to the Liberian Ministry of Defence in 2010.%°

A 2009 report by the International Crisis Group noted that DynCorp had
achieved success in a number of areas. The company’s initial tasks involved
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managing payment procedures for an extensive and unanticipated demobilisa-
tion of over 10 000 individuals and the establishment of training facilities. The
payment process was reported to have been complete, unbiased and inclusive;
the training was also reported to have been successful despite a delay from
January 2006 to June 2007 (while the delay was not caused by DynCorp, it resulted
in the company spending a disproportionate sum on inactive contractors).5

As the contract was never made public, the increased costs resulting from
delays remained unspecified.®? But the problem of how to deal with these in-
creased expenses exposed an underlying issue, namely the accountability struc-
tures for PMSCs. The secrecy of the contracts was all the more striking given the
transparency demanded of Liberia by the international community. The same
report criticised the governmental oversight for its inefficiency and lack of detail
in the statement of work.®

The issue of transparency would need to be addressed at the governmental
level. DynCorp, as a private company, is legally accountable to its employer,
in this case the US State Department.** Lack of transparency could jeopardise
the success of the training programme if it left Liberian officials ill-equipped
to oversee an army trained by foreign advisors. This could be detrimental to
the establishment of military accountability and transparency.®® Worryingly,
in the 1980s the US and Israel supplied military advisors and arms to Liberia,
leading a prominent former Liberian official to point out: ‘[E]Jvery armed group
that plundered Liberia over the past 25 years had its core in these US-trained
soldiers.” ¢

DynCorp and Pacific Architects and Engineers are key actors in the deploy-
ment of both the AU Mission in Sudan (AMIS) and the AU-UN operation in Darfur.
Already in 2003, the US State Department had contracted DynCorp to transport
Sudanese delegates in Kenya during the negotiations for the Comprehensive Peace
Accords.’” In 2004, the US State Department allocated US$ 20 million in private
contracts to AMIS in preparation for the arrival of the AU contingent. DynCorp
and PAE were tasked with services related to transport, logistics, communica-
tion and housing. PAE also furnished personnel for human rights monitoring
through a Civilian Protection Team.®® DynCorp had US State Department African
Peacekeeping contracts in Sudan as part of the Assessment and Evaluation
Commission monitoring the government of Sudan and the Sudan People’s
Liberation Movement/Army for compliance with the 2005 Comprehensive Peace
Accord, together with Norway, Italy, the Netherlands and the UK. Its Sudan
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General Officers Course offered training for Sudan People’s Liberation Army of-
ficers and assisted the Government of Southern Sudan, while the Sudan Security
Sector Transformation initiative supported the Sudan People’s Liberation Army
in terms of management capacity, operations, civil engineering, equipment
maintenance, communications and vehicles.®

The issue of accountability surfaced again when it emerged that DynCorp had
subcontracted aspects of its commitment to smaller companies. One of these
firms was accused by the UN of delivering weapons to Al-Shabaab, a Somalian
group cited by the US as being a global terrorist group. Another company sub-
contracted by DynCorp was Badr Airlines, which was employed as a carrier for
peacekeepers in Sudan despite the fact that this violated the international arms
embargo. The relationship of DynCorp with these firms is troubling, given its key
role in peacekeeping efforts in the region.”

In another example PAE tried to obtain a training and mentoring contract
with the Liberian army that included subcontracting to MPRI. The contract was
not awarded, but once again this example raises questions about the account-
ability and cost-effectiveness of outsourcing.”

CONCLUDING REMARKS: PEACE MISSIONS,
MERCENARIES AND PMSCs

During the 1960s and 1970s the UN General Assembly and the Organisation of
African Unity (OAU) interpreted the presence of mercenaries in Africa as a
threat to national self-determination and national liberation.”? International
law covering this issue was subsequently embodied in the OAU Convention on
the Elimination of Mercenaries in Africa (drafted in 1977, binding as of 1985),
the Geneva Convention (Article 47 Protocol 1 of 1977) and the UN International
Convention against the Recruitment, Use, Financing, and Training of Mercenaries
(drafted in 1989, binding as of 2001).73

Several problems have become manifest in applying these legal instruments
to private military and security companies. One is a lack of motivation on the
part of organisations such as the UN, the AU and regional economic communi-
ties, as well as individual nations, to effectively implement these instruments.
Other problems are the exclusion of foreign advisors; the allowance made for
foreign enlisted personnel; and the employment of mercenaries by a sovereign
state.” In short,

Monograph 183 29



The market for peace

these conventions did not foresee that even states that were signatories to
these agreements would hire PMSCs to fight in their civil wars and that pow-
erful states would use them in their foreign interventions, including in those
defined by the UN and other international organizations as peacekeeping mis-

sions. ®

In the 1980s, a UN special rapporteur examining the question of mercenaries,
consistently framed the issue as a violation of the right of states to self-deter-
mination. In 2005, a UN Working Group took over from the rapporteur with a
mandate to continue scrutinising private military and security companies. A
PMSC industry coalition reacted by declaring:

[PMSCs] are frequently employed by UN member states and the UN own [sic]
entities, we strongly recommend that the UN re-examine the relevance of
the term ‘mercenary’. This derogatory term is completely unacceptable and
is too often used to describe legal and legitimate companies engaged in vital

support operations for humanitarian peace and stability operations.”®

Given the widespread employment of these companies, the issues of state control
and international regulation have acquired a new urgency. The options tabled
include self-regulation, national legislation, and a revised international frame-
work. However all of these are made difficult by the transnational nature of such
businesses, which contract globally; establish subsidiaries; and subcontract
and deploy personnel in any number of countries, often in countries lacking the
institutions or legal frameworks to oversee their activities. At the same time,
however, the UN and regional organisations in Africa are faced with increasing
pressure to improve their own operations. Short-term outsourcing funded by a
third party may appear to be a convenient solution that is acceptable to the states
to which these companies are contractually beholden.

As for-profit entities, private military and security companies will necessarily
seek to expand their markets. As long as security needs are not addressed, the
market for these companies in ‘peacekeeping’ operations promises to continue.
But given the role that PMSCs have played in Liberia and Sudan, their involvement
in such missions needs further scrutiny. If human security is to be achieved, any
form of intervention must remain determinedly focused on Africa’s long-term
security needs, as defined by Africans themselves.
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As shown in the case of Sudan, the discourse associated with the private secu-
rity industry ‘places the responsibility for preventing genocide on private actors
and presents those who try to suggest alternatives as morally irresponsible’.””
The industry has become a ‘source of authority’ and PMSCs can exert consider-
able influence on the orientation of troops trained in peacekeeping and security
sector reform programmes. This development means a risk of depoliticisation,
whereby decisions are reached privately rather than through an open political
process. The status of PMSCs as security experts gives them a privileged position
from which to disseminate their own cultural outlooks regarding governance
and society,’® possibly precluding alternative perspectives.

While the nature of the UN makes the reaching of consensus on international
legislation a cumbersome process, it is nonetheless imperative that the larger
policy considerations are carefully considered if African states are to harness the
potential contribution of these companies and limit the negative repercussions.

Our first policy recommendation is that Africa’s regional organisations con-
tinue working towards a comprehensive framework governing the use of private
military and security companies. Such a framework would allow regional organi-
sations to benefit from the presence of PMSCs while ensuring that the companies
are solidly aligned with the AU objectives of peace and human security on the con-
tinent. Our second, closely related, policy recommendation is that African states
formulate national regulations that support a common continental approach.

Finally, pressure must be maintained to eliminate the demand for the serv-
ices of PMSCs by means of African-led human security efforts.
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Moralpolitik
and realpolitik

Seeking common ground on the use of
private military and security companies

Thembani Mbadlanyana

INTRODUCTION

For Africa, the end of the bipolar world of the Cold War led to a proliferation of
intermittent armed and violent intra-state, nationalist and ethnic conflicts.! In
many cases these conflicts erupted due to state fragility and a security vacuum
created by the withdrawal of the superpowers from their strategic African
spheres of influence.? State failure became an inevitability in some countries,
especially in the Mano River Union region (Sierra Leone, Liberia and Guinea).?
Contributing to state failure in Africa was the indifference of former allies and
the paucity of overseas development assistance.

During the Cold War, an era of hyper-militarisation in Africa, many coun-
tries were of strategic interest to both the Western and Eastern blocs. Foreign
assistance was provided for ideological and political reasons,* not only as a tool
to respond to socio-economic challenges, but also as a way of coping with the
political climate of the time. As described by Sending, overseas assistance and
security were considered to be separate matters, so foreign assistance was ‘only
indirectly tied to issues of security in the form of guaranteeing political support
and preserving spheres of influence of the two super-powers’.* The primary focus
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of the policy tools of that assistance was on the balance of power between the
West (United States) and the East (Soviet Union), and on securing the political
loyalty of developing countries, rather than specifically on reducing the poten-
tial for violent conflict through institutional capacity building and sound conflict
management mechanisms.®

The post-Cold War period was a dismal phase of declining prosperity, in-
creased insecurity in Africa, astounding change and incomprehensible complexi-
ties. It was also a time when the United Nations’ peacekeeping deployment on
the continent saw a gradual increase. As Rochester observes, ‘since the UN first
deployed a peacekeeping mission in 1948, no decade has seen more UN peace-
keeping involvement than the 1990s’’ Peacekeeping in Africa in this period
accounted for more than 70 per cent of the UN’s personnel and resources. The
increased UN peacekeeping deployment went hand in hand with the growing
‘pluralisation® and/or privatisation of security — what Harker views as a recent
tendency in modern and post-modern warfare.’

What factors can help us to analyse and understand that growth in the
new privatised market for force? The issues often cited are, firstly, demand and
supply issues that emanated from the fall of the Berlin Wall*® and the growth in
unemployment due to military downsizing and an abundance of easily available
security expertise as a result of that downsizing; secondly, a perception that the
UN’s traditional peacekeeping was failing to come to terms with the realities of
the changing world; thirdly, the growing discontent with the UN failures in the
mid-1990s in Srebrenica, Bosnia-Herzegovina, Rwanda and Somalia; fourthly, the
reluctance of Western governments to become enmeshed in conflicts that did not
directly affect their strategic interests and trade-offs; and lastly, the weakening
of state structures post-Cold War and the associated state fragility and security
vacuum mentioned above. Of equal importance was the fact that private military
and security companies (PMSCs) and other non-state actors successfully inter-
preted and projected the UN’s peacekeeping challenges and African states’ inca-
pacities and insecurities as market issues to be exploited.*

With a long list of UN shortcomings, the idea of outsourcing UN peacekeep-
ing functions and post-conflict reconstruction duties to private actors began to
gain ground amongst private security practitioners and experts,? who advo-
cated and lobbied for a paradigm shift towards privatised peacekeeping. Framing
their argument against the core functions of UN peacekeeping®® (which to them
were marred by deficiencies), the proponents of the privatisation argument
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recommended that some ‘soft’ and ‘hard’ peacekeeping functions be outsourced.
The ‘soft’ functions included logistics support, training, intelligence gathering,
advisory services, broad security sector reform, aviation services, de-mining, and
base or infrastructure protection. ‘Hard’ functions that ‘warranted outsourcing’
included combative or warfare activities.

As discussed in the preceding chapters, some aspects of African peacekeep-
ing have become privatised with the deployment of PMSCs in various peace-
keeping missions. The UN Mission in Liberia (UNMIL) and the UN-AU Hybrid
Mission in Darfur (UNAMID) are the best-known examples.” These dramatic
changes have given rise to new questions. Should peacekeeping remain the
exclusive responsibility of the UN? Or should it be contracted out to commercial
security vendors, given that some beleaguered African governments, as well as
the UN itself, and its agencies, are already loyal customers of PMSCs? Is there
a need for reform and clearer articulation of the doctrinal foundations of UN
peacekeeping? The question also arises as to whether PMSCs are simply ‘old
wine in new bottles’, i.e. new versions of mercenaries, even if these contracted
forces have turned their backs on the ways of notorious mercenaries of old,
such as ‘Mad Mike’ Hoare. Can the UN and the AU actually reap some rewards
by using PMSCs to deliver key peacekeeping functions on their behalf? And
lastly, is there a need to revise the existing regulatory frameworks given that
non-state actors are involved in the delivery of what used to be a public good,
namely security?

In relation to these questions the international community is torn between
moralpolitik (what they perceive to be right) and realpolitik (the realities on the
ground). Regarding moralpolitik, the involvement of private military contractors
has had what Gumedze views as ‘a significant bearing on both International
Humanitarian Law (IHL) and International Human Rights Law (IHRL).%®
Regarding realpolitik, the international community has had to respond to UN
deficiencies by weighing up the interests and strategic considerations of nation
states against those of powerful non-state actors operating in the new market
for force.

Whatever opinion one might have about private military and security com-
panies, they are an integral part of our post-modern global security architecture
and wishing them away is not the solution. A condemnatory approach will
simply drive these operators underground and produce a new type of mercenary,
which could further jeopardise the application of international legal instruments.
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The solution is surely the creation of a platform for mature and mutually
beneficial debate.

On the one hand, the international community should find pragmatic and
innovative ways of tapping into the knowledge, resources and expertise of com-
panies supplying private security and military services, but without loosening
regulatory frameworks. PMSCs are notorious for their lack of compliance with in-
ternational humanitarian human rights law and national regulatory frameworks.
Deployment of their perceived expertise should develop in parallel with the
building and strengthening of an independent layer of adequate international,
regional and national regulation, and enforcement of this regulation should exist
alongside PMSCs’ self-regulation.

This chapter looks at the involvement of PMSCs in African peacekeeping
missions and puts forward some hypotheses about the use of these companies.
I propose a ‘steering and rowing approach to peacekeeping’ (SRAP) as a way of
understanding the relationship between the UN and non-state actors in peace-
keeping operations in general, and in African peacekeeping in particular. The
central point of SRAP is that African peace and security cannot benefit from the
current relationship between the UN and AU and non-state actors, because these
relations are informed by a reductionist approach (on the part of a segment of the
international community) that focuses primarily on what is not working rather
than on what is working or might work. This means a vastly limited scope for
mutually beneficial relations and the realisation of goals. From the standpoint of
SRAP, this reductionism is most troubling.

SRAP is important in several ways: firstly, it attempts to close the lacunae in
the private security literature; secondly, it provides policy makers and practi-
tioners with context-relevant conceptual tools of analysis that can help them to
change their mode of thinking about private security issues; and thirdly, it pro-
vides researchers and experts in the field with an additional intellectual frame-
work (susceptible to empirical verification) for viewing the involvement of PMSCs
in peacekeeping operations.

This chapter starts by exploring key concepts and offering some con-
ceptual clarifications in relation to debates on private security. It then dis-
cusses the involvement of private military and security companies, and the
intellectual debates surrounding them. Next is a look at regulatory issues
and a discussion of the suggested SRAP framework, and finally some key
recommendations.
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PUTTING KEY CONCEPTS INTO PERSPECTIVE

Security and stateness

In the international security and legal discourse from the late 1990s to the early
2000s, the idea of human security dominated scholarly security studies. At the
same time private security resurfaced as a fashionable concept. These trends
brought into focus the limitations of modern nation states or what Garland calls
‘the myth of state sovereignty’.””

Before the Cold War period, security was seen as the raison d’étre of a state.
Writing in the 19 century, Max Weber viewed the state as that ‘entity with the
monopoly over the legitimate use of force’, implying that security is a defining
feature of the state and its provision at the heart of the state.’® Can that be said of
today’s notion of security? Boege, Brown, Clements and Nolan' argue that today
the Westphalian state ‘hardly exists in reality beyond the OECD [Organisation
for Economic Cooperation and Development]?® world. ... many of the countries
in the “rest” of the world are political entities that do not resemble the model
western state.’ Hence the state is no longer the guarantor of security, and security
is no longer a public good for everyone’s benefit. Instead it has been turned into a
saleable commodity for the enrichment of the seller and is bought by the willing
buyer.?* Further, the security sector is now a ‘pluralized’ and contested terrain
involving not only state actors but a multiplicity of non-state actors, including
private military and security companies.

It is tempting to argue that, where it existed, the Westphalian state is now
almost extinct. However, nation states have been re-asserting their authority
over the use of force through regional, continental and supranational bodies such
as the UN, the AU and the European Union (EU). Recent initiatives, like the Swiss
Initiative on PMSCs, which culminated in the Montreux Document, clearly show
the renewed commitment of nation states to reclaiming their position in the gov-

ernance of collective life, and security in particular.?

PRIVATISATION OF SECURITY

The roots of the new trend toward the privatisation of security over the past two
decades can be summarised as: radical changes in state-citizen relations; the
marketisation of public spaces; the emergence of market states that treat their
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citizens as clients or customers; weakened state institutions; and a demise in
state centrality. As Small rightfully points out, a growing and widely accepted
trend internationally is the increasing ‘commodification’ and privatisation of all
public goods, including security.?® To Small, the commodification of violence and
the outsourcing of state functions typify the steady erosion of the state monopoly
over all forms of organised violence.

However, the application of this assertion to post-colonial Africa can be
misleading if accepted without scrutiny. In Africa a reading of events simply in
terms of an erosion of a state’s monopoly over force is not always useful. During
the process of state formation in some post-colonies ‘the security sector was
politicised and the relationship between police, the military and the political
elite became an inappropriately intimate one, blurring the distinction between
national security and regime security’?* In most such cases the monopoly over
the use of force was virtually subcontracted to an informal group of presidential
associates. More than fifty years after the independence of many African colonies
and twenty years since liberation movements became ruling parties, this unfor-
tunate trend continues unabated. To qualify Small’s assertion, an erosion of state
monopoly by private security vendors is taking place, but this can only be said
of situations where the state actually had absolute authority over the delivery of
security as a public good. The spreading trend of contracting out state responsi-
bilities, both in the OECD countries and the global South, is a tacit acknowledge-
ment of a capacity gap in state machinery, a gap that private actors are ready
capitalise on.

The transfer of ownership and responsibility for service delivery from the
public to the private is a relatively new development in the history of nation
states. Privatisation is a Western construct, closely linked to 1980s shifts in
the economies of the developed world. Privatisation implies formal and insti-
tutionalised arrangements between the state and private actors, in this case
military and security companies. These companies are in effect service provid-
ers on behalf of the state and intermediaries for the state. The beneficiaries
are the citizens of a state. As in sectors such as healthcare, privatisation in the
security sector is relatively new. However, what is not new is the existence of
companies offering private security services. According to Small (2006), ‘their
involvement in provision of security is not a novelty on the international secu-
rity landscape, it has undergone many changes, permutations, and alterations
over the centuries but it still exists in one form or another’? Small’s argument
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is supported by Holmqvist (2005), who traces the history of private military
services to ancient times. States as diverse as ancient China, Greece, Rome, the
Italian city states of the Renaissance, and Victorian Britain, were dependent on
contracted forces, as were most of the European forces during the Thirty Years
War of 1618-48.%

Nonetheless, a distinction needs to be made between the private security
providers of the 14*-19" centuries and those of the 21% century. Contemporary
providers, organised into legal entities, offer an array of services to countries,
individuals, multinational corporations, aid agencies and the UN. These include
armed guarding of oil plants and buildings, protection of people and property in
both stable and unstable situations, escorting of humanitarian aid organisations
in missions, advisory services, intelligence gathering, de-mining and demobili-
sation, disarmament, rehabilitation and re-integration in post-conflict countries
(bundled together as DDRR processes), as was done with UNMIL. Today’s private
security providers have adopted a more corporate posture, with their business
activities determined by slogans like ‘the 3 Es’ (efficiency, effectiveness and
economy). This is what characterises the difference between 14"-19% century
and the 21° century private security providers. It is the 215 century private secu-
rity providers that bring us to the current debate about the role of mercenaries,
private military companies and private security companies.

While much has been written about mercenaries, and private military and
security companies, there remains a lack of clarity about the meaning of various
terms used to describe such companies (and their employees). Common refer-
ents for mercenaries are ‘contractors’, ‘dogs of war’, ‘guns for hire’, and ‘soldiers
of fortune’. Are PMSCs any different? Despite specific definitions, there remains
a lack of distinction between the terms ‘mercenary’, ‘private military company’
and ‘private security company’.?”’

Mercenaries

At a generic level the hiring of private armies or foreign soldiers is known as
‘mercenarism’. This is when, for personal financial gain, foreign forces or indi-
vidual soldiers sell their labour and military services to the highest bidder in a
conflict, or on the open market.?® Ghebali defines mercenarism as ‘the practice
of foreign soldiers freelancing their labour and skills to a party in conflict for fees
higher and above those of soldiers of the state in conflict’.?
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Nathan’s definition of a mercenary is:

[Alny person who is specially recruited for the purpose of participating in a
concerted act of violence aimed at overthrowing a government or otherwise
undermining the constitutional, legal, economic or financial order or the valu-
able natural resources of a State, undermining the territorial integrity and
basic territorial infrastructure of a State; committing an attack against the
life, integrity or security of persons or committing terrorist acts and denying

self-determination or maintaining racist regimes or foreign occupation.®

Apart from being recruited for armed conflict, mercenaries may be hired for
criminal purposes such as ‘destabilisation of legitimate governments, terrorism,
trafficking in persons, drugs and arms and any other illicit trafficking, sabotage
activities’3

Looking at the history of mercenaries in Africa, Singer argues that shortly
after independence, post-colonies’ experience of mercenaries became negative
when these units directly challenged a number of nascent state regimes, as
well as fought against the UN during the UN Operation in Congo (ONUC) from
1960-1964.%

The 1960s ‘coup spree’ by mercenaries underscored the need for the develop-
ment of legal regimes that would ‘delegitimise’ mercenarism and guard against
threats to state sovereignty. Different international, regional and national
legal frameworks were developed, including Additional Protocol I to the 1949
Geneva Conventions (1977), the OAU Libreville Convention for the Elimination
of Mercenarism in Africa (1977), the UN International Convention against the
Recruitment, Use, Financing and Training of Mercenaries (1989), and the recent
South African Prohibition of Mercenary Activities and Regulation of Certain
Activities in Country of Armed Conflict Act No. 27 of 2006.

All these international legal instruments provide a comprehensive legal defi-
nition of a mercenary. Ghabali states that in particular, Article 47 of Additional
Protocol I defines the mercenary through a set of six cumulative elements,
qualifying him [her] as any person who a) is specially recruited (locally or
abroad) in order to fight in an armed conflict; b) does, in fact, take a direct part in
the hostilities; c) is motivated to take part in the hostilities essentially by the
desire for private gain and is actually promised, by or on behalf of a party to the
conflict, material compensation substantially in excess of that promised or paid
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to combatants of similar ranks and functions in the armed forces of that party;
d) is neither a national of a party to the conflict nor a resident of territory controlled by
a party to the conflict; e) is not a member of the armed forces of a party to the conflict;
and f) has not been sent by a state non-party to the conflict on official duty as a
member of its armed forces.

The OAU Convention Articles (1), (2) and (3) go further to describe mercenar-
ism as a crime against peace and security in Africa, whether committed by an
individual, a group, an association, a state or a state representative or agency.**
Despite the prohibition of mercenarism through established legal instru-
ments, mercenary activities persist. An example is the 2004 attempted coup in
Equatorial Guinea, sponsored by Mark Thatcher, which aimed at overthrowing
the president. This was reminiscent of the old-style mercenarism of the 1960s,
where immediate personal financial gain was the main motivation, and is dis-
tinguishable from the neo-mercenarism that military and security companies are
accused of today.

Due to its past and recent history, today, the term ‘mercenary’ is a ‘loaded,
subjective one, carrying lots of emotional baggage and connotations ... it is a pe-
jorative term and no government or non-state actor wants to be associated with it
and for this reason mercenarism is prohibited outright’.>

Private military companies

Defining private military companies (PMCs) is challenging, because there is a
blurring of roles between PMCs and private security companies (PSCs). And unlike
the word ‘mercenaries’, the term ‘private military company’ does not exist within
any current international legislation or convention.*® Without these nuances, a
private military company could be defined as a firm that provides international
services traditionally provided by national militaries. Unfortunately, however,
the term has become broader and more complicated. The following general defi-
nition of a private military company is offered by Caparini and Schreier:

[A] company that provides, for a profit, services that were previously carried
out by a national military force, including military training, intelligence, logis-

tics, and offensive combat, as well as security in conflict zones.*

The same authors also offer a broader definition:
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[A] registered civilian company that specializes in the provision of contract
military training (instruction and simulation programs), military support
operations (logistic support), operational capabilities (special forces advisors,
command and control, communications, and intelligence functions), and/or

military equipment, to legitimate domestic and foreign entities.

According to Small (2006) private military companies ‘do not represent a revo-
lutionary development on the international security landscape but rather they
are re-constitutions of past forms of mercantile companies’.?” To Small, private
military security in the past took three main forms: the ‘freelance mercenary’
or individual ‘soldier for hire’; the mercenary ‘free company’ also known as the
‘condottiere’; and finally mercantile companies. The freelance ‘soldier for hire’
refers to individual soldiers who independently market themselves on the black
market to the highest bidder; while the ‘free companies’ or ‘condottieres’ were
essentially bands of fighting men who offered their skills jointly, as opposed
to individually.®®

While often accused of reconstituting the mercenary trade in security, PMCs
have done a considerable job in transforming themselves into registered providers
of professional services that are intricately linked to both warfare and corporate
bodies specialising in the sale of military skills. So far, corporatisation has been a
distinguishing factor between PMCs and ‘dogs of war’. Today, PMCs are recognised
not only for their specialised military skills, but also for their combat operations,
strategic planning, intelligence collection, operational support, logistics, training,
and procurement and maintenance of arms and equipment. Their expertise is in
demand in the new market for force and they have a clientele that includes gov-
ernments, the UN, multi-national corporations engaged in the mining and energy-
extracting sectors, and non governmental organisations (NGOs).

Private security companies

The activities of private security companies, like those of their private military
‘cousins’, are not covered in the OAU Libreville Convention for the Elimination of
Mercenarism in Africa (1977) or by the UN International Convention against the
Recruitment, Use, Financing and Training of Mercenaries (1989). In Holmgqvist’s
definition, private security companies are registered civilian companies that
specialise in providing contract security services and protection of personnel
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and property, including humanitarian and industrial assets. In other words
these companies offer defensive services intended mainly to protect individuals
and property to domestic and foreign clients. The majority of PSCs are arguably
smaller companies mainly involved with crime prevention and ensuring public
order, providing security and private guard services domestically.*

While PSCs have not been in the market for very much longer than PMCs,
their market is a lot bigger and more competitive than the military service one.*
In some countries the number of people employed in the domestic private secu-
rity business exceeds the number of employees in public law enforcement agen-
cies, and their overall budgets often exceed those of the equivalent state services.
Among the countries in this category are states as diverse as the United States,
the United Kingdom, Israel, Germany, Russia, South Africa and the Philippines.*
Like PMCs, private security companies are operated as for-profit organisations
with corporate structures. The domestic law of the host nation often governs
their activities.

PMCs and PSCs: the difference

In the view of Adebajo and Sriram,

there is obviously some blurring between the two terms, and a number of
companies offer services that fit into both categories, but it is helpful to think
of PSCs as passive defensive/protective companies with private clients and

PMCs as more active military companies that cater to state contracts.*

According to Caparini and Schreier the two types of companies can be distin-
guished by looking at the level of their activity: those engaged in combat opera-
tions are in the ‘active’, and those defending territory or providing training and
advice in the ‘passive’ category.** Another way of differentiating the two is to see
security companies as suppliers of ‘soft’ services, in the form of passive security,
even in high-risk conflict environments (predominately to private companies),
and to see military companies as suppliers of ‘hard’ services, such as military
training and offensive combat operations (generally to individual states or inter-
national organisations such as the UN). However, this differentiation is not clear-
cut, as the personnel of many security companies now carry arms and engage on
offensive duties.
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The British Green Paper on mercenaries and private military companies

clearly differentiates between private military companies and private security

companies (see Tables 1 and 2).%*

Table 1 Private military companies

Consulting
Threat analysis, strategy Regulated, Official planning
develpment, advice for occasionally authorities, armed | Global
armed forces illegal forces
Logistics and Support
Defence
Logistics in emergencies Regulated mlnlstrl.es,. Many countries
and war humanitarian
organisations
Mine clearing, refugee Humanitarian
camps, infrastructure organisations, Post-conflict
e . ' Regulated .
demobilisation, reintegration UN agencies, areas
of soldiers and refugees governments
Management of militar Few governments
9 y Regulated Armed forces at home and
bases
abroad
Technical Services, Maintenance and Repairs
Technical services, air .
o Licensed by )
control, intelligence Armed forces Many countries
) ) governments
gathering, IT services
Weapon repair Licensed by Armed forces Many countries
government
Training
Military training, weapons Licensed by Industrialised
and special forces training, governments, Armed forces, and developing
language training and occasionally rebel groups countries, conflict
psychological warfare illegal areas
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Property Protection

Protection and

Legal, often not

Private citizens and

Urban centres in
many parts of the

surveillance regulated companies world
Guarding factories, Legal, often not Multinational )

) ) Many countries
mines etc. regulated companies
Neighbourhood . - Urban centres in
patrol Legal, unregulated Private citizens many parts of the

world

Law and order
in public places
(subways, malls etc.)

Legal, semi-
regulated

Local governments,
shop owners, etc.

Many countries

Crime Prevention and Correcting Services

Kidnap response

Legal, unregulated,
often undesired by

Private citizens and

Countries with high

police companies kidnapping rates
Management of Legal, mainly Governments, Industrial countries,
prisons regulated armed forces post-war societies

Investigation
and intelligence
gathering

Legal, not regulated

Companies,
governments, armed
forces

Many countries

Singer uses a ‘tip of the spear’ analogy to differentiate between PMCs and PSCs,
where the ‘tip’ indicates the front line.*> He distinguishes between military pro-
vider firms (type 1), military consultant firms (type 2) and military support firms (type
3). Type 1 firms provide services at the front line, such as command of forces and
implementation; type 2 offer mainly advisory and training services; and type 3
are used for the contracting out of ‘non-lethal aid and assistance’, including logis-
tic functions such as feeding and housing troops.*

Private security companies fall under type 3 (military support firms) because
they are close to the combat zone but their role is non-combative in nature.
Private military companies can also serve as private security companies under
certain conditions, and PSCs are not necessarily confined to performing defen-
sive tasks only.
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Figure 1 Singers’ spear analogy

Type 1: Military
provider firms

Implementation and outcomes

(e.g., Blackwater-Worldwide,
DynCorp, and Titan Corp.)

Advice and training
(e.g., MPRI and Vinnell)

Type 2: Military
consulting firms Supplementary

services (e.g.,

Kellogg, Brown &
Root)

Type 3: Military
support firms

Source lllustration by Jeffrey W. Taliaferro, PhD, (2008) and published on the
website http://ocw.tufts.edu/Content/58/lecturenotes/726997/727034

INVOLVEMENT OF PRIVATE OPERATORS
IN AFRICAN PEACEKEEPING

The idea of using private operators for UN peacekeeping has been mooted since
the early 1990s.#” As mentioned in Chapter 2, in 1994 Kofi Annan, who was then
head of the UN’s Department of Peacekeeping Operations, considered the use of
PMSCs to intervene in the Rwanda genocide. He decided that the world was ‘not
ready to privatise peace’. The question then is whether the world, and Africa in
particular, is ready now.

While peacekeepingitself has not been wholly privatised, many of the functions
associated with maintaining peace have; these are mainly logistical and support
services and some security and police training. According to Caparini and Schreier
‘private contractors are now so firmly embedded in intervention, peacekeeping,
and occupation that this trend has arguably reached the point of no return’®

While some authors are clearly positive about the use of PMSCs for future
peacekeeping operations, others are fiercely critical, arguing that such companies
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should be outlawed and shut down.* However, as Isenberg rightfully observes,
‘the debates over whether and how to utilize private military and security con-
tractors generates much heat but not much light’.*° In the opinion of Caparini and
Schreier much of the substance of these debates is

distorted and sensationalized, not only repetitive but also highly polar-
ized — aimed at either extolling PMSCs for their presumed efficacy and ef-
ficiency, as demonstrated in some instances in Africa, or condemning their

mere existence.

This polarized discourse extends to the international community, which finds
itself at a crossroads between moralpolitik and realpolitik. A certain segment of
the international community shows an uncompromising aversion to what it sees
as the totally wrong practice of using PMSCs in core peacekeeping mission opera-
tions. These opponents say that the use of private companies of this sort involves
the use of unsavoury and immoral human rights violators in the form of selfish
and greedy private security vendors who are interested only in mortgaging state
economies. Those supporting this view use legal instruments against what they
strongly believe to be wrong and in pursuit of what they think is right. But others
do not want to be drawn into right versus wrong debates, which they view as
a denial of the reality that is already happening on the ground. As a result, the
realists®! or pragmatists, including a growing number of humanitarian agency
officials, have become reluctant allies of the private security actors, saying
that private contracting offers the only way to provide safety in regions such as
central Africa, where leading nations like the US are unwilling to send their own
troops as peacekeepers.®

The pragmatists’ case is premised on two linked arguments: the deficiencies
inherent in UN peacekeeping operations, and the presumed capacities of PSC/
PMCs to provide a viable alternative.”® To them, what makes private operators
of this type a viable option is not only their ability to offer support services that
are said to be more efficient, more punctual and cheaper than those provided by
state military services but also the fact that they are reportedly more innovative,
more flexible and more pragmatic, and that they therefore allow state militaries
to focus on their core missions.>

Proponents, in arguing for the cost-effectiveness of PMSCs, often point
to the role played by Executive Outcomes in Sierra Leone (this company
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performed a military task for less than US$ 40 million, a fraction of the cost
of a typical UN operation of a comparable scale). Other often cited instances
of the successful use of PMSCs in peacekeeping missions are those of the
Economic Community of West African States Monitoring Group (ECOMOG) in
Sierra Leone; the UN Mission in Sierra Leone (UNAMSIL); and the UN Mission
in Liberia (UNMIL).

According to Brooks and Razook ‘the private sector has been revolutionizing
international peace operations with unprecedented capacities and expertise
and is thus already having an enormous humanitarian benefit’® Taylor argues
that the AU suffers from a lack of capacity in training, equipment and support:
three critical elements that are necessary for tough peacekeeping missions, all
of which private companies can provide. Taylor is of the view that when these
three key aspects are in place, they allow the military force to take advantage of
critical points of intervention and change the momentum towards a more secure
environment. He argues that without these key components of success, even the
best mission will find it difficult to achieve its goals. According to Taylor, support
services like aviation services are critical to success in Africa but member nations
generally find it extremely difficult to contribute in this respect. Writing about
UNAMID, the AU/UN hybrid force in Darfur, he argues:

[Allthough helicopters would make the AU/UN hybrid force in Darfur more
responsive, more logistically capable, and far more efficient, no-one was able
to provide desperately needed aircraft even after UN Secretary General Ban

Ki-Moon extended a plea to all member states.*®

Contracting out air-support services to military and security companies, in the
form of safe aircraft, qualified pilots and complete maintenance packages and
provision of armoured vehicles, is, in Taylor’s view, the solution to the obvious
capacity gaps in both UN and AU peacekeeping missions.

Despite the much-vaunted cost-effectiveness, organisational flexibility, ca-
pacity and expertise of the private sector, the UN, the AU and their respective
member states have not been convinced about using private military and security
companies.” There has also been a clear lack of international acceptance.>® The
UN and AU cite ‘a plethora of legal and ethical questions resulting from lack of
accountability of private security actors’* The Blackwater debacle (the US-based
company, Blackwater Worldwide, killed 17 Iraqis in Baghdad in September 2007)
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and other incidents are cited as justifying the rejection of private military and
security companies in peacekeeping missions.

While most agree that the UN peacekeeping system is in need of financial, lo-
gistical and technical help, those who oppose the use of PMSCs in African peace-
keeping missions say they have not brought the expected peace dividends. They
argue that the use of profit-making companies does not increase Africa’s ‘security
capital’. There is a widely held perception that these companies are driven by
narrow commercial interests, and that these interests are in turn informed by
the desires of key actors in the globalising world. The implication is that they are
not particularly motivated to bring about security and durable peace in conflict-
torn African countries.

To the ‘moralists’, the widespread use of PMSCs raises important underlying
questions about the US' role in the global political economy, ‘namely the mis-
match between US geopolitical ambitions and the resources provided for them’.
Howe claims that in certain instances PMSCs have drawn their pay from Western
sources — governments or mining companies - and that in some cases it appears
to be private corporations, not states, that are funding the operations of some
military and security companies. The implication is that these PMSCs are ac-
countable to the corporations rather than to any other entity.*

The US is by far the world’s largest consumer of PMSC services, and Isenberg
claims that the US government often shifts responsibility and blame for actions
initiated by the state onto PMSCs.! According to the TransAfrica Forum,

since 1994, the US Department of Defence has entered into 3 601 contracts
worth $300 billion with 12 US based private military and security compa-
nies, establishing the commercial security industry as the new business face

of war.

In 2004, the US State Department paid Blackwater US$ 833 673 316, compared
with Defence Department contracts of US$ 101 219 261.%2 Collier describes the
global commercial security industry as a $100-billion-per-year business whose
largest client is the US government - an industry for which there are virtu-
ally no laws or oversight arrangements, and in relation to which there is no
public understanding.

Apart from accusations that these companies are serving foreign interests
and advancing the agendas of Western governments, they are accused of creating
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‘illusional stability’ in the countries where they operate. According to Cilliers
and Cornwell:

[TJhe outsourcing and commercialisation of state functions in unconsolidated
states have not proven to be a panacea for the lack of capacity, corruption and

poor delivery that have characterized the post-colonial state.*®

In any case the military solutions they purport to be providing are misplaced,
since they don’t address social problems and are not sustainable.

In summary, there is a profound dilemma about the use of these private op-
erators in peacekeeping missions. This dilemma challenges us to look for new
conceptual frameworks through which to find intelligible and workable alterna-
tives. In fact, it compels us to go deeper into the epistemology of peacekeeping, to
find what pragmatists and realists refer to as ‘the missing link’ in the UN peace-
keeping system, and to re-examine what moralists view as the incorrigibility of
private security actors.

TOWARDS AN INTELLECTUAL FRAMEWORK

While the use of private companies in peacekeeping missions is increasing, there
is limited development of appropriate intellectual frameworks to help guide prac-
titioners on the ground.* Little emphasis has been placed on envisaging possible
scenarios for African peacekeeping futures in the longer term, or on mapping the
future of ‘cooperative peacekeeping’, or on linking the issue of PMSCs with pre-
vailing debates. To make a contribution in this direction, I introduce here what I
have called the steering and rowing approach to peacekeeping (SRAP) as a way of
engaging with aspects of the dilemma and with the lacunae in the existing body
of work on PMSCs.

These lacunae or gaps are caused firstly by the reductionist approach that
many analysts and scholars use to describe the relationship between the UN and
private operators. The dominant narrative is one of ‘ritualised fighting’ between
on the one hand the UN, the AU, and the international community and on the
other private military and security companies. Through the lens of historical
determinism, analysts argue that since in the past the relations between PMSCs
and the other parties have been marred by hostility (due to perceived and real
breaches of international legal regimes by PMSCs), this incompatibility will
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continue to shape future relations. Selected examples are used to generalise
about the relationship between the UN and these companies, among which are
the Blackwater debacle, Executive Outcomes and blood diamonds in Sierra Leone,
and Sandline International and the British Government.

Secondly, some of these gaps are caused by a lack of disciplinary inter-op-
erability. The few scholars who have attempted to explain the privatisation of
peacekeeping do so through different analytical lenses, and draw on a variety
of intellectual tool kits, epistemological and methodological orientations.®® The
debate would be enriched by bringing in perspectives from other disciplines like
conflict/peace studies, sociology, criminology and psychology, which is not to say
that the economic, political and legal discourses that analysts in the field largely
draw upon are not helpful. For instance, drawing on social conflict theories,
we could argue that PMSCs do not respect international humanitarian law and
international human rights law because of their employees’ innate or socially
learned aggressive behaviour. Or that, because human beings are instinctively
aggressive, employees of private military and security companies are likely to
disregard and breach legal frameworks. Or we may argue that PMSCs breach legal
frameworks because some of the countries that contract them, like the US and
the UK, want not only to achieve their geopolitical strategic interests but also to
inflict injury, harm and violence on other countries.’

Thirdly, some of the knowledge gaps in the private security debates are caused
by an over-emphasis on the praxis of private security (how they operate) and not
enough focus on the theoretical and methodological issues. Many analysts look
at how PMSCs have transformed themselves into ‘professional’ corporate enti-
ties, but locate these transformations (or the ongoing transgressions by PMSCs)
within theories of organisational behaviour.

STEERING AND ROWING APPROACH
TO PEACEKEEPING (SRAP)

SRAP is an intellectual framework based on a set of propositions, which builds on
Morton Deutsch’s cooperation and competition theory. The term ‘steering’ is the
root of the original Greek meaning of ‘government’, which is to steer or provide
guidance. In other words, the role of government is to provide leadership and
guidance through continuous strategy and policy development. A question then
arises: since government’s normative role is that of steering, whose business
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is it to undertake the ‘rowing’ function (delivery of services and public goods
like security)?

Until the 1980s governments delegated the rowing function to designated
departments and/or parastatals, or to what in South Africa are called Section 21
institutions. But with the paradigm shift from public administration to public
management in the 1980s, many governments started to contract out their
‘rowing’ (service delivery) function to non-state actors or private actors. As Mario
Cuomo, a former governor of New York, argues, ‘it is not government’s obligation
to provide services, but to see that they are provided’. A number of reasons have
been given as to why government should focus only on steering as opposed to
both steering and rowing, and these include the following:%

B Those who steer the boat have far more power over its destination than those
who row it.

The government’s job is to steer, not to row the boat.

Delivering services is rowing, and government is not very good at rowing.
Government can steer more effectively if it lets others do more of the rowing.

Steering is very difficult if a government’s best energies and brains are

devoted to rowing.

B Governments that focus on steering actively shape their communities, states,
and nations. They make more policy decisions. They put more social and eco-
nomic institutions into motion. Some even do more regulating.

B Steering requires people who see the entire universe of issues and possibili-
ties and can balance competing demands for resources.

B Rowing requires people who focus intently on one mission and perform it
well.

B Steering organisations need to find the best methods to achieve their goals.

B Rowing organisations tend to defend ‘their’ method at all costs.

Steering allows for greater specialisation of service providers, promotion of ex-
perimentation, and more comprehensive solutions to problems.

B Steering organisations set policy, deliver funds to operational bodies (public

and private), and evaluate performance, but seldom play an operational role

themselves.

As depicted in Figure 2, steering and rowing a boat is a collective effort needing
team-work and a commitment from all members of the team. It is a concerted
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Figure 2 Steering and rowing is a concerted effort

Turn the
peacekeeping
boat to the right,
there is danger

ahead. | will tell

you when to turn
to the south.

You are the one
who is steering.
We will follow your
instructions, Captain
Brahimi.

Source Photograph sourced by author

effort in which the government in the steering position should provide leader-
ship and guidance from behind to those who are rowing, while the rowers
need the government’s leadership in order move in the desired direction. It
should be a cooperative rather than a conflictual relationship with elements of
interdependency.

On a closer look, the steering and rowing analogy is not radically different
from Morton Deutsch’s cooperative and competition theory, which characterises
and explains group processes and functioning. Deutsch was concerned with un-
derstanding group processes; that is psychological and interpersonal processes
within and between groups. The theory is concerned not only with the individual
and group outcomes of cooperation and competition but also with the social psy-
chological processes that give rise to these outcomes.®

In formulating his theory, Deutsch looked at the cooperative grading system
in US universities. He concluded that the grades to be received by students within
a given group were determined by the level of the group’s performance in com-
parison with other similar groups. In competitive groups, each student’s contri-
bution to group performance was ranked in comparison with the contributions
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of other group members and each student’s grade was likely to be determined by
relative rank in the group.”®

To simplify his theory, Deutsch proposed two basic notions: one related to
the type of interdependence among the goals of the people involved in a given
situation and the other to the type of actions by the people involved. He identi-
fied two basic types of goal interdependence, namely ‘promotive interdependen-
cy’ and ‘contrient interdependence’. In promotive interdependence ‘the goals are
positively linked in such a way that the amount of goal that a person achieves
or the probability of achievement is positively correlated with the amount of
the goals that others achieve or to their probability of achieving their goals’. In
contrient interdependence ‘the goals are negatively linked in such a way that
the amount or probability of goal attainment is negatively correlated with the
amount or probability of the others’ goal attainment’.’ In simple terms, promo-
tive interdependence means the parties either swim together or sink together,
while contrient interdependence means if one party is swimming, the other
must sink.

Applying this to peacekeeping, if governments and the parties that they
work with do not adopt a promotive interdependence approach, the boat is
likely to sink or go in the wrong direction. This is also applicable to the UN and
its relationships with private military and security companies. Ideally, in the
peacekeeping boat or ‘democratic republic of peacekeeping’, the UN, as a central
government/steerer, is supposed to focus on steering (setting the destination
of the boat and steering), while UN agencies like the UN High Commissioner
for Refugees and the UN Development Programme (and federal states) should
focus on rowing (providing strategic, logistic and tactical support to the central
government/steerer). In this model, PMSCs should not be treated at pariahs but
should be allowed to provide rowing services in the peacekeeping boat, due to
their reported expertise/experience. Their rowing services should be limited
to purely technical support services and should not assume the steering func-
tion (which in this case would be developing policies and engaging in combative
services on behalf of the UN).

Unfortunately the relationship between the UN and these companies is cur-
rently one of contrient interdependence, due to the mercenary element in PMSCs,
violations of human rights, profit-maximising agendas and PMSC fronting for
Western geopolitical interests. In a contrient relationship, the actions of both
parties are not ‘effective actions’ (improving the chances of attaining a goal), but
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rather ‘bungling actions’ (worsening the chances of attaining a goal). This in turn
raises the question as to what the goal of each of these parties actually is. The
UN’s goal is to maintain international peace and stability by preventing conflicts
in conflict-prone countries and resolving them in conflict-torn countries. The goal
of private military and security companies is the maximisation of profits for their
long-term sustainability.

How then can these different goals be made to complement and reinforce each
other? The UN depends on private operators for expertise and technical support
like aviation services and the maintenance of armoured vehicles in peacekeep-
ing missions. PMSCs, while not completely dependent on the UN for contracts,
do depend on the organisation and its member states for credibility, legitimation
and licensing (in countries like South Africa the work of PMSCs is governed by
domestic legal frameworks).

SRAP can be used to reconcile the goals of both the UN and PMSCs. At its core
is the idea that for African peacekeeping, the UN (with assistance from the AU
and member states) should be the only steerer/captain of the peacekeeping boat
and private military and security companies should provide only rowing - that is
support services (logistics, technical support and training). This will help in the
following ways:

B The UN will have a monopoly and more power over the destination of the
peacekeeping boat.

B The UN will steer more effectively if it lets private operators do more of the
rowing.

®m If it focuses on steering, the UN will be able to actively shape the policy/
strategy direction of member states in relation to peacekeeping and can make
more policy decisions.

B The UN will have more time to focus on addressing grey areas and gaps in
international legal frameworks, especially as these relate to the development
of a standard definition, not only for mercenaries but also of private military
and security companies.

The UN will be able to do more regulating.

Private military and security companies will be able to focus on their rowing
function, and not have to worry about uncertainties in their categorisation by
international legal instruments.
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B Meanwhile, the UN can invest more energy, resources and time in finding best
methods to achieve its peacekeeping goals.

B This will also allow other non-state actors to focus on specialisation, promo-
tion of experimentation, and testing more comprehensive solutions to peace-
keeping problems.

B [t will also allow the UN to develop new doctrines, set policy, deliver funds to
operational bodies (public and private), and monitor and evaluate perform-
ance of PMSCs and other non-state actors.

B At the end, provided that the UN is doing its policy development role and is
monitoring implementation and compliance of the rules on an ongoing basis,
it can focus on bringing about durable peace in conflict-torn countries. At
the same time private military and security companies, provided that they
comply with the rules, can get the profits, legitimacy and credibility they
want. It can be a positive sum game.

Gumedze says the involvement of private military and security companies in
African peacekeeping operations raises a plethora of legal and ethical questions
that are often left unresolved.”> According to Singer, current international law is
too primitive to handle complex issues such as the involvement of private mili-
tary and security companies in peacekeeping missions.” By focusing on steering
only, the UN at an international level would be able to respond to a number of
conceptual, legal and ethical issues which, as pointed out by Gumedze, are often
left unresolved. At a continental level, the AU would be able to embark on a ho-
listic review and broadening of the legal frameworks, including the 1977 OAU
Convention on the Elimination of Mercenaries in Africa. Apart from clarifying
issues, this could help to manage the ‘neo-mercantilist’ tendencies and ‘trans-
formed mercenarism’ seen in the activities of some PMSCs.

As a steerer of the peacekeeping boat at a continental level or as a federal state
in the ‘democratic republic of peacekeeping’, the AU could define the parameters
of engagement for PMSCs as rowers and look at ways of guarding against threats
to state sovereignty by making delivery of core and traditional peacekeeping
functions by PMSCs illegitimate. An AU focus on steering only could help in three
other respects:

B It would guard against the perceived strategic ‘rip-off’ of African governments
by PMSCs and other non-state formations.
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B It would address gaps in the existing regulatory framework, especially clari-
fying the distinction between mercenary activities and legitimate private/
corporate security engagement, which is often blurred.

B [t would establish clear modalities on how the UN, the AU, and member states
could engage in mutually reinforcing partnerships with legitimate PMSCs -
those interested in contributing to the global public good as opposed to acting
as conduits for the strategic interests of corporations and foreign govern-
ments.

The UN Capstone Doctrine (2008) rightfully pointed out that the protection of ci-
vilians requires concerted and coordinated action among the military, police and
civilian components of UN peacekeeping operations. The Doctrine also pointed
out that UN humanitarian agencies, NGOs, and in some circumstances PMSCs,
also undertake a broad range of activities in support of the protection of civilians.
It acknowledges that:

[C]lose coordination with these actors is, therefore, essential and the chal-
lenge of managing an integrated mission is thus further compounded by the
need to ensure that there is some degree of coordination between the UN and
the range of non-UN actors who are often present in conflict and post-conflict

settings.”*

CONCLUSION

Peacekeeping operations in Africa are going to be with us for many years to come.
So will the ongoing debates among experts, analysts, policy makers and practition-
ers on whether peacekeeping should be privatised and whether private military
and security companies should be allowed to perform traditional peacekeeping
roles. The international community is divided on the issue, finding itself at a cross-
roads between moralpolitik and realpolitik. Those who argue against the use of private
operators cite the perceived association of PMSCs with neo-mercenarism; the use
of PMSCs by Western governments such as the US for the purposes of fronting and
pursuing their own vested strategic interests; and the record of violations of inter-
national human rights and human rights law by PMSCs in conflicts such as Iraq.
Those arguing for PMSCs often cite the limited capacity of the UN and AU to carry
out peacekeeping missions. They point to PMSCs with expertise and experience
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as flexible, innovative and cost-effective. The disagreement is compounded by the
fact that international legal frameworks provide no legal definitions for private
military and security companies, although they are more vocal on mercenaries.

As captured by the steering and rowing analogy and Deutsch’s cooperative
and competitive theory, relations between the UN and PMSCs have become con-
flictual in nature. This is unfortunate in the sense that the UN and these compa-
nies need each other: the UN as a result of its capacity problems, and PMSCs to
overcome their licensing and legitimation problems. In proposing SRAP, I argue
that these relations can be turned into ones of promotive interdependence. SRAP
does not advocate the total privatising of peacekeeping, but a more cooperative
approach. I believe that since PMSCs are here to stay, and they have the expertise
needed in African peacekeeping missions, the time has come to explore what
they can bring to African peacekeeping.

RECOMMENDATIONS

The following recommendations are made to experts, policy makers and practi-
tioners in the field:

B Restructure the international system of conflict resolution to include a le-
gitimate and restricted context-based use of PMSCs in both international and
African peacekeeping. This can be done through developing the contracting-
out strategy at UN level.

B Let the UN remain in control of the peacekeeping system and do not privatise
its core peacekeeping functions. This means that troop deployment and en-
gagement in combat zones should remain the responsibility of the UN or the
AU only and should not be rented out. PMSCs should not be used even as troop
multipliers, since that means that they would have to be involved in warfare
activities.

B The UN as a ‘steerer of the peacekeeping boat’ should focus more on steering
(including developing an international code of ethics for private military and
security companies) and providing leadership and guidance.

B Drawing on SRAP (and other frameworks if they exist) the UN and PMSCs
should move away from relations of ‘contrient’ interdependence to ‘promo-
tive’ interdependence. The working relationship between the UN and PMSCs
should be based on established policy guidelines.
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B More theoretical frameworks should be developed for understanding private
military and security companies so as to help practitioners to ground their
work in theory.

B Private military and security companies should continue with their own self
regulatory mechanisms, while at the same time adhering to the UN rules, and
respecting IHL and IHRL.
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INTRODUCTION

Violent conflict has engulfed the West African sub-region since the early 1990s
with the intensity of conflict leading to warnings that the sub-region was
becoming a strategic threat to international peace and security.! Combatants
have moved across international boundaries, as happened between Sierra
Leone and Liberia after the outbreak of violence in Liberia in 1989; or between
Guinea and Cote d’Ivoire after fighting began in 2000 in Guinea.? The violence
and instability in Liberia and Sierra Leone, which have been described as ‘West
Africa’s tragic twins’, resulted in nearly 250 000 deaths and over a million refu-
gees spilling across borders.® The humanitarian crises in Sierra Leone, Guinea
Conakry, Cote d’Ivoire and Nigeria have led to the failure of state institutions,
poverty, social decay, politicisation of the security sector, forced recruitment of
refugees as fighters, recruitment of children as soldiers, the illicit flow of small
arms and light weapons, gross violation of human rights, and the presence
of mercenaries.*

As post-conflict societies with critically weak institutions, these countries
now face the enormous tasks of reforming their security sectors, resettling
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internally displaced persons and refugees, and reconciling warring factions —
hence the huge market for private military and security companies (PMSCs).

Worldwide there are more than a hundred private military and security
companies operating in over a hundred countries.® The growth of the private
military and security industry (PMSI) has been one of the major develop-
ments in national and international security over the last thirty years with an
annual turnover of US$ 100 billion.¢ As an illustration of the sums involved, the
United States government outsourced its post-conflict involvement in Liberia
to two US-based companies, Dyncorp International and Pacific Architects and
Engineers (PAE), to the tune of $95 million. The task of these private operators
was to vet, recruit and provide basic training to the new Liberian armed forces,
as well as provide specialised advanced training, equipment, logistics and
basic services.” With a depot in Freetown, Sierra Leone, PAE provided logistical
support for regional peacekeeping in the West African sub-region.®

This chapter examines the relationship between the activities of PMSCs
and peace-building in West Africa. It looks at the challenges posed by the
activities of PMSCs in relation to peace and security in the sub-region; the
presence or absence of a legal framework under which PMSCs operate in the
sub-region; the extent to which these companies respect or violate these
laws; the extent to which the activities of PMSCs contribute to, or hamper the
prospects for durable peace, security and stability in the sub-region; and the
lessons that can be learnt from the activities of PMSCs in the West Africa sub-
region from a peace-building perspective. Finally, policy recommendations
are made for regulating the activities of PMSCs, drawing from best practices in
other countries.

DEFINING AND CATEGORISING PMSCs

Private military and security companies are corporate entities specialising in
providing expertise in military assistance, covering the areas of tactical combat
operations, strategic planning, intelligence gathering and analysis, operational
support, troop training and technical assistance.® These PMSCs are contracted
to provide a wide range of series ranging from the provision of military supplies,
technical support and other non-lethal activities.'

The Montreux Document defines PMSCs as:
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Private business entities that provide military and/or security services, ir-
respective of how they describe themselves. Military and security services
include, in particular, armed guarding and protection of persons and objects,
such as convoys, buildings and other places; maintenance and operation of
weapons systems; prisoner detention; and advice to or training of local forces

and security personnel.”

The Geneva Centre for the Democratic Control of the Armed Forces (DCAF)
defines PMSCs as:

[B]usinesses that offer specialized services related to war and conflict, includ-
ing combat operations, strategic planning, intelligence collection, operational

and logistical support, training, procurement and maintenance.*?

PMSCs can be categorised into three groups according to their field of operation.
Using the visual image of a spear, one can say that the military provider firms,
which provide implementation and command services, represent the tip of the
spear; the military consultancy firms, which provide advisory and training services,
represent the middle, or shaft, of the spear; and the military support firms, which
provide non-lethal aid and assistance, represent the base of the spear.*®

PEACEBUILDING AND THE ROLE OF PMSCs

The general human insecurity experienced in Liberia and Sierra Leone has meant
that some African leaders relied heavily on PMSCs for security, and this has led
to a proliferation of PMSCs undertaking several peace-building programmes in
these countries.*

But what do we really mean by peace-building and how do the activities of
PMSCs fit into the peace-building matrix in West Africa? In the UN report An
Agenda for Peace (referred to in Chapter 2), the former UN secretary general, Boutros
Boutros-Ghali, defines peace-building as ‘action to identify and support structures
which will tend to strengthen and solidify peace in order to avoid a relapse into
conflict’® In practice this means: disarming warring parties; restoring order;
decommissioning and destroying weapons; repatriating refugees; providing advi-
sory and training support for security personnel; monitoring elections; de-mining
and other forms of demilitarisation; providing technical assistance; advancing

Monograph 183 77



Private military/security companies and peacebuilding in West Africa

efforts to protect human rights; reforming and strengthening institutions of gov-
ernance - including assistance in monitoring and supervising electoral processes;
and promoting formal and informal participation in the political process.®

In essence, the goal and function of peace-building, as described by Metz, is
to stop violent conflict, and to develop long-term political, legal and economic
systems and institutions that can forestall future outbreaks of violent conflict.”
Metz argues that peace-building must proceed on three parallel tracks. The first
is continued political, economic and policy reform. The second is the continu-
ation of programmes to augment conflict prevention, response and resolution
capabilities. The third is the provision of some sort of bridge for states to build
their own capacity.®

PROBLEMATISATION OF THE PMSC
PHENOMENON IN WEST AFRICA

The fundamental question is whose interests do these private operators seek to
protect or promote. It is quite evident that several PMSCs operating in West Africa,
particularly in Liberia, Sierra Leone, Guinea and Nigeria, do not subject them-
selves to the rules and regulations of their host countries. In Sierra Leone, in what
became known as the ‘arms to Africa scandal’, the PMSC Sandline International
in the course of helping restore Tejan Kabbah to power, was reported to have im-
ported some 35 tons of assault rifles, ammunition and mortars into the country,
in clear violation of UN Security Council Resolution 1132. In exchange for this as-
sistance, Kabbah agreed to hand over 30 per cent of the country’s diamondiferous
land, worth US$ 200 million.?®

In the long run peace-building programmes undertaken by PMSCs jeopard-
ise security, because of the absence of democratic oversight and accountability.
These companies represent the strategic interests of the donor countries rather
than the security concerns of the recipient countries.?® As Zedeck observes,

The operations of PMSCs in conflict regions have historically been problematic.
Lack of transparency, democratic oversight and accountability inevitably lead
to a decreased perception of legitimacy on the part of these actors in the eyes
of local governments and civilian populations. Increasingly, civilian popula-
tions perceive PMSCs as showing disdain for human rights, operating outside

the framework of the rule of law and without accountability to the state in
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which they operate or regulation by the state in which the company originates
(predominately the United Kingdom and United States). This culture of im-

punity leads to resentment of PMSCs who profit from war in these regions.?!

Against this backdrop we now examine the activities and impact of these com-
panies in West Africa, particularly in Liberia, Sierra Leone, Guinea Conakry, Cote
d’Ivoire and Nigeria. While the need for peace and stability is generally given
as the reason for outsourcing core military and security tasks, the secrecy sur-
rounding the activities of PMSCs, their reputation for exploiting resources, and
their insulation from parliamentary oversight at the national level pose a grave
strategic threat to human and national security.?

Over the past three decades, despite the questionable operations of certain
PMSCs in resource-rich countries such as Sierra Leone and Liberia, these states
continue to outsource core military and security functions to such companies.?
The material interests of the companies are not always compatible with bringing
about long-term security and, as illustrated, may include the awarding of rights
to strategic mineral resources on behalf of corporations.? While there is evidence
to show that in the short term PMSCs can help restore stability, their first priority
is the maximisation of profit, which raises serious concerns about the wisdom of
using them in the long term.

PULL AND PUSH FACTORS FOR PMSCs

In 1994, the then US President Bill Clinton signed Presidential Decision Directive
(PDD) 25, which outlined the new US policy on peacekeeping and peace en-
forcement. The essential change in the policy was that extensive and direct US
involvement would be a last resort.? The directive paved the way for the com-
mercialisation of military and security services by contracting PMSCs in several
parts of the world. As pointed out by the former US deputy assistant secretary of
African Affairs, Theresa Whelan:

We wanted to support peace operations in Africa, however we realized that
our forces were tied down elsewhere around the globe and they might not be
available for the long-term deployments. ... Consequently, contractors began
to play a larger and larger role particularly in the logistical support of sub-

regional peace operations.?”’
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Brooks points out the logic of the US government approach:

With the reality that the West is reluctant to commit its militaries, the only
way Africa is going to acquire military capability to end its many conflicts is to
contract the services elsewhere. Fortunately, these private services are readily

available at a remarkably affordable price 8

As indicated in these two statements, the increasing prominence of PMSCs is an
offshoot of the global phenomenon of outsourcing as practised by powerful finan-
cial and political interests.?’ For peace support operations and peace-building in
the West African sub-region, PMSCs bridge the gap arising from the ineffective-
ness of states and sub-regional organisations such as the Economic Cooperation
Organisation of West African States (ECOWAS) in the area of military and securi-
ty support and training. Although ECOWAS began as a mechanism for economic
cooperation, as a result of the decades of violent conflict in the sub-region, the
organisation expanded into the security realm.3°

Other factors that have contributed to the dominance of PMSCs in West Africa
include the weak institutional capacity of African states, the inability of states to
effectively respond to security threats or to ensure a successful transition from
war to peace, and a need to reform and professionalise the military and police.

From a peace-building standpoint, PMSCs have played a prominent role
in preventing the collapse of authority and a slide into anarchy in the Mano
River Union. In Sierra Leone, Executive Outcomes and International Charter
Incorporated (ICI) were involved in combat operations in support of government
forces, and they ferried personnel and troops during the violent conflict that en-
gulfed the country.*? PAE and DynCorp were involved in the provision of logisti-
cal support to the UN Mission in Sierra Leone. In Liberia, ICI and PAE provided
military aviation support to ECOMOG - the ECOWAS Monitoring Group involved
in peace support operations.*®* The ECOMOG forces were ill-equipped in terms of
helicopters, gunships, trucks and tanks, ambulances, communication technol-
ogy, uniforms and medical supplies, which led to an unprecedented reliance on
PMSCs for military and security services.>

At the same time the actions of PMSCs have been associated with a succes-
sion of human rights violations and a proneness to mercenary activities.> Other
than Sandline’s embroilment in the ‘arms to Africa scandal’, Life Guard - a PMSC
protecting the diamond fields of Sierra Leone during the war — was accused of

80 Institute for Security Studies



Chris M A Kwaja

shipping arms to the rebel forces in clear violation of an existing UN arms
embargo. In Liberia, personnel of DynCorp International, a major PMSC in charge
of implementing security sector reform within the context of a larger post-conflict
peace-building process, were accused of buying and selling prostitutes and young
girls, as well as videotaping the rape of women. These incidents of illicit activity
blur the distinction between PMSCs and mercenaries.*® To complicate the issue,
PMSCs that assist leaders in eliminating rebels that challenge their authority are
seen by some to be advancing the cause of peace, while others would consider
this to be mercenary action.*”

Nevertheless PMSCs are here to stay, and in view of the overwhelming se-
curity challenges and the weak institutions in West Africa, the region needs to
come to terms with this.>® As Isima observes:

[T)he ascendancy of PMSCs and other private actors in security governance
has come to be represented as an ‘inescapable’ reality of globalisation which
cannot be gainsaid, but one with which the state has to live and negotiate the

shifting terms of authority.>

AGENDA FOR ACTION

Since their establishment in 2005, the UN Peacebuilding Commission,
Peacebuilding Fund, and Peacebuilding Support Office have dominated the
debate on peace-building at national, regional and global levels.*® Much attention
has been placed on the activities of states, supra-national organisations and civil
society organisations in peace-building, yet it is PMSCs that are currently holding
sway. Despite the fact that these companies are viewed by the international com-
munity as an unattractive option, the refusal or reluctance of states to commit
their national forces to interventions means that the use of PMSCs is the best
available alternative.*

In light of the realities and challenges to PMSCs and peace-building in the
sub-region, and the absence of a sub-regional framework for regulating their ac-
tivities, the following recommendations are offered:

B Countries that make up the sub-region should ensure that they develop a
framework for regulating the activities of PMSCs. For its part, ECOWAS should
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take an active role in the existing UN Draft International Convention on
PMSCs so as to ensure its interests are taken into consideration before the
Convention comes into effect.

B The African Union should work towards a revision of the Organisation of
African Unity (OAU) Convention on the Elimination of Mercenarism in Africa,
to ensure it takes into account the prevailing reality of the proliferation and
influence of PMSCs in the African continent, especially since all member
states of ECOWAS are also members of the AU.

B In light of the fact that some PMSCs working in diamond-rich countries in
the sub-region such as Liberia and Sierra Leone are also involved in illicit
diamond trade, governments at the national, sub-regional and regional and
global levels should ensure strict adherence to the Kimberley Certification
Scheme. This scheme has been designed as a surveillance mechanism to
prevent unethical trade in conflict diamonds.

B PMSCs should be accountable to both the states that contract them and the
states in which they operate. Currently there are no internationally recognised
parameters for accountability or codes of conduct for PMSCs. Compliance
with such parameters should be a precondition for outsourcing military and
security services to PMSCs in West Africa.

B Partnerships between states and PMSCs are needed so that these states can
achieve goals rather than simply allowing PMSCs to undertake their activities
unchecked and unregulated. Thus, a grouping of recipient states should be
able to carry out oversight on the activities of PMSCs to ensure they operate
within the guidelines stipulated in their contracts.

B The experience of PMSCs in West Africa shows that they have the capacity
to both undermine and assist the peace-building and stabilisation efforts of
ECOWAS. Thus organisations such as the AU and the UN should not allow
PMSCs to monopolise peace-building tasks. They should instead show strong
commitment to funding the stabilisation efforts of states in the sub-region by
ensuring the creation of an ECOWAS standby force that is well-trained and
equipped to respond to emergencies with a high degree of efficiency and ef-
fectiveness.

B Civil society organisations should establish monitoring mechanisms to
regulate the activities of PMSCs (as legal persons) and their employees (as
natural persons) to ensure they operate in accordance with the principles of
the relevant national law, international human rights law and international
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humanitarian law. This would guarantee that PMSCs are held responsible
for any crimes they commit in violation of human rights and humanitarian
laws.

B Member states of ECOWAS should put in place mechanisms for the compensa-
tion of victims (both individuals and states) of human rights abuses by PMSCs
and their employees.

B States in the West African sub-region in which PMSCs operate should
strengthen their legal and justice institutions, as part of their commitment to
long-term peace and security.

CONCLUDING REMARKS

The search for peace, security and stability is the most pressing challenge for
West African states. PMSCs can play a role in addressing these challenges if they
are effectively regulated. Only then will they be able to build the capacity of the
security sector to provide security for both states and people, and avert relapses
into the violent conflicts that have plagued the West African sub-region.
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Legal perspective

Do private military companies have a
legitimate place in peacekeeping?

Dan Kuwali

INTRODUCTION

This chapter considers whether private military and security companies
(PMSCs) should be deployed in peace-support operations, and if so, how this
should be done. The question of accountability and the legality of deployment of
these companies in peacekeeping operations is examined from the perspective
of the legal frameworks of the United Nations (UN), the African Union (AU), host
state law, and international human rights and humanitarian law. The chapter
navigates the 1989 UN International Convention Against the Recruitment, Use,
Financing and Training of Mercenaries (‘UN Convention’) as well as the 1977 AU
Convention on the Elimination of Mercenaries in Africa (‘AU Convention’). The
key question is how to ensure that armed security contractors comply with in-
ternational human rights and humanitarian norms, and respect the core tenets
of peacekeeping in host states. Insights are offered on how a contract between
a client state and a private military and security company can regulate the
company’s activities and ensure oversight vis-a-vis the tenets of peace support
operations, particularly: neutrality, restraint on the use of force, and respect for
local law.
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The premise throughout is that a state cannot outsource accountability and
that peace support operations do not constitute ‘business as usual’. If peacekeep-
ingbusiness goes to an armed private operator, then there is a need to expand the
conceptual frontiers of regulatory norms. This inquiry focuses on the question of
the neutrality of peacekeepers by exploring: (1) the extent of direct participation
in hostilities by PMSCs and the blurring of the ‘principle of distinction’ and its
implications; (2) the grey zone regarding accountability mechanisms for PMSCs;
and (3) how to enforce compliance by PMSCs to human rights and humanitarian
obligations as well as host state law.

Given the increased use of private military and security companies and the
very broad range of tasks contracted out to them, concerns are growing about
violations of both host state law and international humanitarian law. The failure
of states to establish workable accountability mechanisms and the paucity of
regulation governing the ‘commercial military sector’ is resulting in an increase
in the number of serious incidents where PMSCs violate human rights and inter-
national humanitarian law.

THE MOVE TOWARDS PRIVATISATION

The idea of peacekeeping was born out of frustration within the UN organisation
at its own inability to enforce peace as envisaged in the UN Charter. The provi-
sion in Article 43 of the Charter, which provided for a standing UN peacekeeping
force, became moribund. Instead, UN member states now contribute troops to
UN peacekeeping missions as and when the need arises. However, fatigue has
set in among some states, especially in prolonged yet volatile crises such as the
one in Somalia. The reluctance of some member countries to deploy adequate
numbers of troops has led to an increased tendency to outsource peace-support
activities to private operators. This privatisation of military functions reflects
both a general enthusiasm in the industrialised world for outsourcing state func-
tions, and a reluctance on the part of key states to intervene in conflicts that are
not of immediate strategic interest, or where domestic support for intervention
is lacking.

From a socio-economic perspective, the increased privatisation is hardly
surprising, given the trend towards increasing outsourcing of traditional state
functions combined with the growing range of commercial opportunities in
the ‘war business’.? Business opportunities for PMSCs are increasing as a result
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of the diversification, ‘technologisation’, civilianisation and criminalisation of
warfare.? Whether they are viewed as corporate mercenaries or private armed
forces, the prominence of PMSCs in the performance of core military tasks is
now widespread.

By their very presence in armed conflict zones, and the nature of their activi-
ties, PMSCs increasingly come into contact with both civilians and combatants.
Apart from the issue of accountability, a problem arises when PMSCs perform
core peacekeeping functions, given that neutrality and impartiality are a prereg-
uisite. Legally PMSCs fall into a grey zone in which the ‘principle of distinction’
in warfare becomes blurred. While these companies can be categorised as ‘force
multipliers’, the employees of such companies do not fall neatly into either the
category of ‘civilians’ or that of ‘combatants’. This means, in effect, that the rapid
growth of PMSCs has outpaced regulation of the industry.*

The reckless and irresponsible conduct of certain armed military contractors,
many of which enjoy immunity from local prosecution, undermines any ‘hearts
and minds’ campaigns or security interests of states. Their culture of impunity
not only angers local populations but also weakens military missions and sets
the stage for further abuse by such companies. In short, when private companies
are not held accountable, their operations, rather than enhancing humanitarian
objectives, put them in jeopardy.

THE CONCEPT OF PEACE SUPPORT

Peace support operations are generally understood to be multifunctional op-
erations, conducted impartially - normally in support of an internationally
recognised organisation such as the UN, AU, or Southern African Development
Community (SADC) - and involving a combination of military forces and dip-
lomatic and humanitarian agencies.” Designed to achieve a long-term political
settlement or other specified conditions, peace support operations include peace-
keeping and peace enforcement as well as conflict prevention, peacemaking,
peace building and humanitarian relief. The generic term ‘peace-support opera-
tions’ is used to cover all such tools of conflict resolution.

Because of the reluctance of key states to intervene in some conflicts, the
participation of private companies in peacekeeping operations is already fairly
widespread. Another development driving the use of these contractors is that hu-
manitarian agencies operating in conflict zones or fragile states are increasingly
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coming under attack, prompting them to turn to PMSCs for services that tradi-
tionally have been provided by national militaries.

Companies that export military and security services blur the dividing line
between the public and private sectors. They are essentially profit-driven yet
often present themselves as humanitarian or peace-building organisations.
As pointed out in the report of the Working Group on the use of mercenaries
as a means of violating human rights and impeding the exercise of the right of
peoples to self-determination, dated 13 February 2008, PMSCs are neither hu-
manitarian actors nor peace builders, and are basically motivated by commercial
considerations.®

It is, therefore, logical to assert as Trevor Findlay (1996) does, that PMSCs
should not be deployed as peacekeepers, since peacekeepers ‘have no enemies,
are not there to win and can use force only in self-defence. [Their] effectiveness
depends on voluntary cooperation.” Another key tenet of peacekeepers is the
maintenance of an impartial, non-discriminatory stance towards all the parties
in a conflict. This is where the use of private companies becomes tricky since it
is business interests - rather than legal concerns or altruism - that govern the
conduct of PMSCs.

PMSCs can be defined as corporate entities that provide military or security
services on a commercial basis.® They offer specialised services related to war
and conflict, including combat operations, strategic planning, intelligence collec-
tion, operational and logistical support, training, procurement and maintenance.’
According to Mlambo (2010):

It is important [...] to make a clear distinction between private security com-
panies (PSCs) and private military companies (PMCs), even though many
people use the two terms interchangeably. The former includes security
guards, on-site security and other safety device specialists and surveillance
companies, while the latter includes military escorts for politicians, weapons
and de-mining experts and mercenaries. The distinction is important because

PSCs are already well regulated by national and international law.*

For the purposes of this discussion, the focus will be on those civilian firms
that provide international services traditionally provided by national militaries
in situations of armed conflict. The distinction between individual actors and
those working for private companies is important for assigning responsibility.
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Individuals operating on their own are properly called ‘mercenaries’ and as such
they usually lack oversight and accountability. On the other hand, employees of
a PMSC sell their services to the company, which in turn sells those services as
part of its corporate offering. In this case, the PMSC is responsible in every sense
for its employees. This includes screening their backgrounds against acceptable
criteria of hiring and employment, and being liable for the activities of employ-
ees, including during operations.

Mercenaries by definition do not fight for a cause or a country but for personal
gain. The AU Convention defines a mercenary as any person who: (a) is specially
recruited, locally or abroad, in order to fight in an armed conflict; (b) takes part
in the hostilities; (c) is motivated to take part in the hostilities essentially by the
desire for private gain and is promised material compensation by or on behalf
of a party to the conflict; (d) is neither a national of a party to the conflict nor a
resident of territory controlled by a party to the conflict; (e) is not a member of
the armed forces of a party to the conflict; and (f) is not sent by a state other than
a party to the conflict on an official mission as a member of the armed forces of
the said state.’ Both the UN and AU Conventions against mercenaries deal with
measures to eliminate the practice of mercenarism and to overcome the abhor-
rent activities of mercenaries against the political independence and territorial
integrity of states.

As a criterion in the definition of mercenary, Article 47 of Additional Protocol
I requires that the person is ‘motivated to take part in the hostilities essentially
by the desire for private gain’. The same approach is adopted in the 1989 UN
Convention against Mercenaries. The conventionally applied definition does not
help much to categorise PMSCs and their staff, as it not only ignores the complex-
ity of motives that may be involved, but it is also difficult to prove. However, the
fact that their interests are profit-driven does complicate control, transparency,
and accountability issues where PMSCs are concerned.

The claim to legitimate violence has long been understood to be the exclusive
domain of states.’? Mercenaries and the modern phenomenon of PMSCs challenge
this neat schema. In light of this, outsourcing military services to private busi-
ness corporations (in other words, privatising warfare) changes the rules of inter-
national politics and warfare. With the growth of the global commercial military
services industry, the state’s monopoly in the security sphere has been eroded.*?

While the lines between economics and warfare were never clear-cut, the
general assumption is that warfare is engaged in by public militaries, fighting for
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a common cause.™ There is a consensus that national defence is best carried out
by a tax-financed government force.'> Unlike private companies, national armed
forces ideally are loyal to their governments and comply with international obli-
gations to which their states have agreed. However, the loyalty of PMSCs is only
governed by their terms of contract and not by any greater or permanent cause
of duty. They are involved in warfare or peace support simply as an occupation
that benefits from such operations. This, according to Singer (2003), puts them
at risk of relinquishing moral attitudes towards both warfare and humanitarian-
ism.'® National military personnel are bound by standard operating procedures;
they serve a higher purpose on behalf of the state and thereby fulfil a societal
need. A strict code of ethics sets them apart from private military and secu-
rity companies. National military professionals ‘deal in life and death matters,
and the application of their craft has potential implications for the rise and fall
of governments’.”/

This brings us back to the question of whether or not PMSCs can conduct
peace-support operations professionally. This question can be answered if we
consider the assertion by the former UN secretary general, Dag Hammarskjold,
that peacekeeping is not a job for soldiers but only soldiers can do it. While peace-
keeping primarily involves policing functions, the crucial issue for PMSCs in this
role is that it brings a profit motive into humanitarian operations. This raises
complex questions about neutrality and impartiality.

It is not that PMSCs are not regulated by law. Local law and international hu-
manitarian law (IHL), inter alia, regulate their activities and the activities of their
employees, as well as the responsibilities of the states that hire them, host states
and their states of nationality. However enforcement of the law is another matter.
It is impeded among other things by a lack of extraterritorial jurisdiction, by dys-
functional courts in host states, by the challenges of jurisdiction and evidence,
as well as by the immunity granted to PMSCs, usually in host states. All these
factors mean that PMSCs (and the organisations that contract them) are not suffi-
ciently accountable. This deprives victims of redress and fuels further violations.

Although there is a specific reference to mercenaries in international hu-
manitarian law, there is no reference to private military and security companies,
nor are PMSCs regulated by customary international law.!® In short, there is no
specific regulation of these companies as such, but it is not accurate to say that
there is no law applicable to them at all. Depending on the circumstances, certain
aspects of established law will apply to PMSCs. Some issues, however, remain
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unclear in the law, hence the need for revision of the extant law. The question we
have to consider here is: who is responsible for regulating the activities of these
companies in the course of peace support operations?

Key areas of regulation are: the contract between a PMSC and its client; indi-
vidual accountability of PMSC personnel; the status of forces agreement between
the UN and host nations; and between the territorial state and the states of na-
tionality of PMSCs. Given that some companies tend to present the activities of
their mercenaries as private security activities, there is a need to revise both the
AU and UN Conventions to close the loopholes that allow mercenaries to escape
the reach of the law.

A price for peace: can peacekeeping really be a business?

The use of private contractors in peacekeeping operations has both advantages
and disadvantages. One advantage, for example, is that PMSCs can rapidly mobi-
lise and disband without political implications. A disadvantage is that it is risky to
use PMSCs in peace operations, as their main objective is to please shareholders,
so their commitment to the task of establishing sustainable peace and security is
limited. Accountability is another area to consider. By and large, the law of armed
conflict in international humanitarian law is directed primarily towards the
standing armies of states. As private operators take on more responsibilities on
the battlefield, the question that arises is whether the accountability structures
adequately address the evolving environment. PMSCs have tended to assert that
their operations do not fall within an existing legal framework and that therefore
their industry is self-regulated.’ This does not mean, however, that national mil-
itaries are inherently virtuous and PMSCs inherently harmful to public interests.
The point of departure for thinking about this issue is that PMSCs are busi-
nesses first and foremost.? There is, therefore, legitimate cause for concern about
leaving issues of humanitarianism to purely market mechanisms. The challenge
is to find a realistic approach to political accountability and legal liability, which
addresses the problems of unaccountable actors wielding lethal force while ac-
commodating the interests of the consumers and suppliers of what is now an es-
tablished industry. Whenever the provision of a public service depends on private
actors, balancing private and public interests is a key consideration. This balance
is particularly imperative in situations where private interests affect fundamental
state functions such as national defence, and the claim to legitimate violence.
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One difficulty for clients contracting the services of private operators is that
the services they are buying are crucial for their security. There may be tension
between the security goals of a client state and a private company’s desire for
profit.22 A contractual process to regulate PMSCs is therefore extremely impor-
tant, especially when the classic ‘monopoly of violence’ is ideally intended to
reside in the hands of publicly accountable officials. This is particularly true in
peace-support operations where PMSCs perform humanitarian functions: regu-
lating their activities is imperative in order to ensure public accountability and
transparency.

Private military and security companies claim to ensure the professionalism
of their operators by thorough vetting, ongoing training, and appropriate liability
insurance policies. However, none of these measures guarantees the prevention
of gross misconduct or the violation of international humanitarian law. The pre-
vention of such incidents has to be at the core of all regulatory and standard-
setting initiatives for PMSCs, primarily in their contracts with clients.?® If these
companies wish to develop and retain the same degree of public trust and legiti-
mate use of public violence that citizens bestow on their states, then they must
accept the same degree of public accountability required by state institutions.?
This would also go a long way to legitimising their activities and distinguishing
them from ‘traditional’ mercenaries, and the negative connotations of that label.

In the absence of international will to commit the resources necessary to sta-
bilise fragile states, or domestic will to keep the use of armed force exclusively
under government control, ‘mercenaries’ will continue to go where there is a
market.? For these reasons, one option that has been advanced is to create an
international body to govern and regulate the activities of PMSCs.?® Since peace-
support operations are not ‘business as usual), it is incumbent upon the UN and
the regional bodies that sanction such operations to initiate a proactive regime
for such regulation.

Are PMSC employees civilians or combatants?

While PMSCs do operate in peacetime, they are normally hired in situations of
armed conflict. Most often they are hired by a state party (as opposed to a non-
state party) to an internal conflict, or by a company seeking to protect its busi-
ness operations in a country where a conflict is taking place. Nevertheless, as
confirmed in the Nuclear Weapons Advisory Opinion, the principle of distinction
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between combatants and civilians is the keystone of international humanitar-
ian law and ‘these fundamental rules are to be observed by all states whether or
not they have ratified the conventions that contain them, because they constitute
intransgressible principles of international customary law’?” In the same vein,
Article 48 of 1977 Additional Protocol I to the Geneva Conventions of 1949 states:

[I]n order to ensure respect for and protection of the civilian population
and civilian objects, the Parties to the conflict shall at all times distinguish
between the civilian population and combatants and between civilian objects
and military objectives and accordingly shall direct their operations only

against military objectives.

The quid pro quo for the special protected status enjoyed by civilians is that they
are strictly prohibited from participating in hostilities - except in the exceptional
case where they are participating in a levee en masse (mass conscription). In this
case they shall be regarded as belligerents, provided that they carry their arms
openly and respect the laws and customs of war,?® and if they do not bear their
arms openly, they shall not be entitled to prisoner-of-war status upon capture.?
The recent increase in outsourcing of military tasks has put more employees of
PMSCs into direct contact with people protected by international humanitarian
law. The prominence of these companies in warfare — whether viewed as cor-
porate mercenaries or private armed forces - raises two threshold questions.
Firstly, are they civilians or combatants (and if combatants, are they liable to be
targeted)?*® Secondly, are they entitled to prisoner-of-war status upon capture?
A determination of the status of PMSCs also has a bearing on state responsibility
for their actions.

When private companies work as ‘force multipliers’, employees of PMSCs
are not civilians in the strict sense of the term, nor are they soldiers. The ques-
tion therefore arises as to whether - and if so, how - PMSCs can be deployed in
peace-support operations to complement national militaries. Unlike members of
national armed forces, employees of PMSCs seem to be outside the military chain
of command and not subject to a military code of justice, nor are they account-
able to the people and parliament of a particular state.

In an international armed conflict, Article 51(3) of Additional Protocol I
encapsulates the principle of civilian protection, and its conditionality that
civilians shall enjoy protection ‘unless and for such time as they take a direct
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part in hostilities’. Similarly, for a non-international armed conflict, Article
13(3) of Additional Protocol II provides that ‘[c]ivilians shall enjoy the protec-
tion afforded by this Part, unless and for such time as they take a direct part in
hostilities’. It follows that, unless they are part of the armed forces of a state,
the staff of PMSCs are civilians and accordingly, they cannot be targeted and
may not take direct part in hostilities.?? This means that if they played a direct
part in combat, they would lose any civilian immunity from attack and could be
prosecuted for their activities. If they were captured, they would not be entitled
to prisoner-of-war status. However, according to Article 4(4) of the Third Geneva
Convention of 1949, certain civilians who accompany the national armed forces,
including PMSCs, have a right to be treated as prisoners of war. In such cases,
they must have authorisation from the armed forces in question, and carry a
special identity card.

While Additional Protocol I in Article 48 provides for the distinction between
combatants and civilians, 1977 Additional Protocol II to the Geneva Conventions
of 1949 does not recognise the status of combatancy during non-international
armed conflicts. The implication is that aside from members of a state’s armed
forces, all persons taking up arms during a non-international armed conflict,
including PMSC personnel, are legally civilians and not combatants. Thus where
PMSC personnel are involved in combat of a non-international character, they
have no privileged combatant status under international humanitarian law and
are technically ‘unlawful’ or ‘unprivileged’ combatants* - that is, civilians who
are unlawfully engaged in combat and who may be punished by the national au-
thorities for that fact alone.?* There is no legal distinction between combatants
and civilians during a non-international armed conflict, so fulfilment of the fun-
damental rule of protection of genuine civilians during such a conflict depends
on an understanding of what actions trigger a loss of the protected status of civil-
ians and expose them to legitimate attack.®

In practice, there are two clearly distinguishable types of private military and
security company: ‘those with guns and those without’ - or security contractors
and logistics contractors.>* Many firms that specialise in protecting personnel and
property, as opposed to engaging in combat activities, prefer to identify them-
selves as private security companies. Nonetheless, in areas where the frontline
(i.e. the fighting zone) is blurred, it is difficult to distinguish between combat (of-
fensive) roles and protective (defensive) roles. The distinctions between ‘security’
and ‘military’, and between ‘defensive’ and ‘offensive’ operations are thus rather
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artificial.’” Even so, Article 49 of Additional Protocol I does not provide room
for the classification of the company - whether it calls itself a private military
company, or private security company, and whether it is involved in so-called ‘of-
fensive’ or ‘defensive’ operations.*®

While a semantic distinction between ‘security’ and ‘military’ contractors
might serve a political function, it is not useful for determining the exact nature
of operations and the status of actors under international humanitarian law.* In
Doswald-Beck’s view, PMSCs should be seen as being ‘recruited to fight’ if they
are to defend a military objective against enemy forces, as opposed to using force
merely in self-defence, or in defence against common criminals.* In this con-
nection, whether the operations are seen as ‘offensive’ or ‘defensive’ makes no
difference if the activity falls within an armed conflict situation with sufficient
connection to the conflict itself. Hence, the rules of engagement issued to the
PMSC would be pivotal. Even if the contract only states the training of military
personnel, what is important is the actual activity undertaken. Given that peace-
keepers are not parties to a conflict and only use force in self-defence, it is easy to
confine a contract to peacekeeping functions.

The question that remains is whether PMSCs are combatants or civilians. As
stated earlier, under Article 51(3) of Additional Protocol I (for international armed
conflicts) and Article 13(3) of Additional Protocol II (for non-international armed
conflicts), civilians shall enjoy protection from attack unless and for such time
as they take a direct part in hostilities. The question of whether a certain activity
amounts to ‘direct participation in hostilities’ is one which, by its very nature,
can only be assessed in the fog of war. If the support role of a PMSC is of such a
nature as described in Article 4A(4) of Geneva Convention III as persons accom-
panying the armed forces, this category is perceived of as civilians not involved
in ‘direct participation in hostilities’. Direct participation involves an act of war,
which by its nature or purpose is designed to cause actual harm to the personnel
and equipment of the enemy armed forces.*! It is only by such participation that a
civilian loses his immunity and becomes a legitimate target.*? Despite this clari-
fication, questions remain as to what constitutes acts of war, or an attack, given
the multifaceted roles of PMSCs.*

There is a grey zone as to whether or not employees of PMSCs are combatants
or civilians under international humanitarian law. For peacekeeping operations,
this grey zone has serious consequences. Unlawful participation by private op-
erators in armed conflict jeopardises peacekeepers’ own security and safety, and
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also exposes innocent civilians to danger, both directly and indirectly by weaken-
ing the principle of distinction.** Thus, there is a risk that the grey area caused by
PMSCs will erode the fundamental distinction between civilians and combatants;
a distinction that is crucial under international humanitarian law (IHL), both for
the conduct of military operations and for humanitarian fieldwork.* Thus as a
matter of principle, PMSCs should not take a direct part in hostilities, while at
the same time peace-support operations are too complex and politically sensitive
to be left to PMSCs. Let blue helmets be blue helmets. In fact, private military
and security companies operating in peace-support operations should be called
‘armed security contractors’ (ASCs) and not PMSCs, which they will be called for
the remainder of this chapter. To call them PMSCs seems to condone, rather than
condemn, mercenarism.

What roles can ASCs perform in PSOs?

From the above, considering the myriad functions that can be carried out by
armed security companies in peace-support operations, any assessment as to
what constitutes core military roles must be pragmatic. This means examining
the nature of the functions, their closeness to actual military operations, their
affiliations, and the existence of chains of command.*® Rogers (1996) is of the
view that ‘[t]aking a direct part in hostilities must be more narrowly construed
than making a contribution to the war effort and it would not include taking part
in arms production or military engineering works of military transport’.*’ As a
guiding principle, armed security companies should refrain from taking direct
part in hostilities and performing core military roles.*® And where such compa-
nies form part of a state’s armed forces, the state should take necessary steps to
clarify the position by notifying the other parties to the conflict in the same way
that it is obliged to do in relation to paramilitary groups or law enforcement agen-
cies that are incorporated into its armed forces.*

Classifying the status of armed security companies will enable so-called
PMSCs to properly abide by international humanitarian law. It will also put such
companies in a better position to assert their status under IHL and promote the
protection of civilians in peace-support operations.*°

A proper understanding of international humanitarian law is crucial if states
are to ensure that they are not involved in any form of criminal enterprise by
engaging an armed security company or by instructing such companies to
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undertake prohibited operations.®® On its part, the UN Advisory Council on
International Affairs (3 June 2004) posits:

[T)he basic political and military precondition for the employment of PMCs is
that the state’'s monopoly on the use of force be maintained. This serves not
only to guarantee domestic law enforcement but also to curb the collective
use of military force in foreign countries and ensure that it remains an oc-
casional and unfortunately unavoidable exception to the general prohibition.
Only states are entitled to use force, only under certain circumstances, and
every state is and remains responsible and liable for the use of force - either
directly or by others on its behalf - in or against another state. This responsi-
bility cannot be evaded through contracts with PMCs [...] this would amount

to ‘capitalism in uniform’ and that is a very risky combination.*?

The point is that a state cannot outsource or delegate inherently governmental
functions. The core military roles that are governmental functions, include, but
are not limited to: direct participation in hostilities; waging war and/or combat
operations; taking prisoners; law-making; espionage; intelligence; use of, and
other activities related to weapons of mass destruction; and police powers, es-
pecially the powers of arrest or detention including interrogation of detainees.*?
Again here, the terms of the contract can play a crucial role in articulating roles,
and thus in defining the status of armed security companies in peace-support
operations. It is, therefore, important for states engaging in contracts with ASCs
to be aware of the principle of distinction so that the contract can be properly
drafted, limiting the functions of such companies to the roles prescribed by inter-
national humanitarian law.

WAY FORWARD: HOW CAN ASCs
OPERATE IN PEACE SUPPORT?

The commonly held view is that use of force is a monopoly domain of states
because there is a chain of accountability from democratically elected leaders
down to the soldiers - a factor that is absent for private companies. As contrac-
tors rather than direct government employees, these companies fall into a grey
zone between international law, state of nationality, and host state legislation.>
In the current normative framework, with no clear legal safeguards, companies
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providing armed personnel are self-regulating, which means that they set their
own limits. Thus, everything depends on the firms’ own values of human rights
and humanitarian standards. Clearly self-regulation is insufficient, as there have
been allegations that civilians working for ASCs have committed serious abuses,
including assault, torture, sexual abuse and shooting of civilians in armed con-
flict zones.>

Recently, in cases where civilians have been killed, security companies have
made monetary payments instead of conducting an investigation or holding their
personnel accountable. Within these companies, the most serious consequence
for misconduct seems to be a fine or dismissal.*® This raises questions about
the responsibility of states for the conduct of ASCs contracted by them. Given
that dysfunctional courts and immunity from prosecution are often prevalent in
states where peace-support operations are taking place, this leads to other ques-
tions: Can the activities of these companies and their staff be properly control-
led in situations where the courts of the state in which they are operating are
non-functional? What action can be taken if the government hiring the ASCs is
unwilling to take action or has conferred extensive immunity to ASCs from local
prosecution?*’

Can contracts check the accountability deficit?

Private companies may increase a government’s flexibility to circumvent po-
litical constraints, such as political or other limits on military action.>® However,
going by the decision in Costello-Roberts v. the United Kingdom, governments cannot
absolve themselves of their international obligations by contracting armed secu-
rity companies,® and in any case, a state remains responsible for ensuring that
these companies meet relevant standards. Given that the activities of armed se-
curity companies are either tacitly or explicitly sanctioned by governments and
have resulted from the transfer of functions from the public to the private sector,
the question of the accountability of such companies is very much one of the ac-
countability of the state.®® A state exercises the functions of an agent and trustee
for the individual human beings who are affected by the consequences of state
action.®* This view is supported by the fact that relationship between the state
and its citizens is that of a ‘trust’.%

Granted, the Geneva Conventions assign collective responsibility to all States
Parties to the Conventions for ensuring compliance with their provisions. This
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principle is embodied in Article 1 common to the Geneva Conventions and is
considered to be customary law,% including the duty to prosecute perpetrators of
violations. As the obligations of states include the duty to abstain from violations
of international humanitarian law in situations of armed conflicts, the respon-
sibility for educating and training the staff of armed security companies in the
content and application of international humanitarian law lies primarily with the
companies themselves but also with the states that hire them.% Should the staff
of an armed security company commit violations of international humanitarian
law, the state that has hired the company may be responsible, if the violations
can be attributed to it, in addition to the armed security company itself and its
staff. This means that the states on whose territory such companies are located,
or those having control of such companies, should be particularly vigilant to
ensure that the staff of security companies respect international humanitar-
ian law. States should not hesitate to investigate serious cases involving such
companies or, where necessary, to bring charges against senior management.®
Moreover, states must ensure that mechanisms exist for making the staff of ASCs
suspected of violating humanitarian law accountable. An act of the state that is
unlawful under international law is a ‘behaviour’ that amounts to a violation of
an international obligation binding on that state, and behaviour attributable to
the state under international law may be ‘an act or an omission’.

Territorial sovereignty ‘has as its corollary a duty - the obligation to protect,
within the territory, the rights of other States, in particular their right to integrity
and inviolability in time of peace and in time of war’.®® For example, a state must
not abrogate its obligations to citizens, especially on one of its core functions,
such as providing security. This points to the need for states to take preventive
measures in contracts with armed security companies, to ensure the account-
ability of these companies and to punish individual offenders. In addition, states
have to develop and enforce effective regulation of armed security companies by
incorporating all applicable international law, including statutory and customary
international humanitarian law, and international human rights law. States are
obliged to implement and enforce these laws within their own jurisdictions.

It is the legal duty of states to regulate armed security companies registered
in their territories, in order to ensure that they respect international humanitar-
ian law. In this sense, states may need to provide mandatory standards in areas
such as safety, as well as in respect of issues such as insurance, vetting proce-
dures for the hiring of staff, criminal checks, proper training in international
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humanitarian law, standard operating procedures and rules of engagement that
comply with IHL, and internal disciplinary procedures.®” A state’s duty to ensure
respect for international humanitarian law in all circumstances includes a duty
to train anyone it hires. Therefore, if there is a violation by a company hired by
the government and the government did not train it, or ensure that it knew the
rules, then it will be responsible for its own omission in not properly fulfilling
any specific requirement in the treaties.®® An armed security company becomes
an extension of government policy and when operating in peace-support mis-
sions, such a company is the government’s diplomat on the ground. As such, the
armed company’s reputation can precede it and therefore can implicate the state
as well. Thus, when selecting such companies for peace-support work, states
should keep in mind the public reputation of such companies.® States, as troop-
contributing countries in peace-support operations, should therefore take the
lead in approaching the challenge of using ASCs in peace-support activities and
avoid putting the fox with the chickens, i.e. anticipate when increased suffering
of innocents will be the inevitable result.”

States in whose territory armed security companies are incorporated or
operate are in a particularly influential position to affect their behaviour. One
way to exercise some control and oversight is to establish a licensing or regula-
tory system. The regulatory framework can specify a requirement that armed
security companies obtain operating licences based on meeting certain criteria.
Then, for states that hire ASCs, these criteria can be incorporated in the con-
tract. The regulatory framework or the contract can prohibit certain activities,
such as direct participation in hostilities, unless ASCs are incorporated into the
armed forces.

Other key elements of contractual control include provisions for ASCs to train
their staff in international humanitarian law; to adopt standard operating pro-
cedures/rules of engagement that respect IHL; to adopt appropriate disciplinary
measures; to require authorisation for every contract (depending on the nature of
the proposed activities and the situation in the country where they will operate);
and to impose sanctions for operating without having obtained the necessary
authorisations or in violation thereof.”* There should also be compensation and
complaints procedures for victims of unlawful actions by these companies. For
example, contracts should provide for ASCs to conduct an internal investigation
and co-operate fully with investigations by the competent authorities. If they
do not, the state should be able to terminate the contract.”> The contract should
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also provide for withdrawal of operating licences, loss of bonds, and criminal
sanctions. Such a regulatory system and the contractual obligations should be
complemented by a functioning system for bringing to justice those accused of
having committed violations of IHL. In short, a state should only hire an ASC if
it is able to control the way in which it performs its agreed task, bearing in mind
the history of poor accountability for violations by ASCs in armed conflicts.”

Violations of international humanitarian law constitute civil wrongs
under national law, which can also be viewed as torts (wrongful acts) or
crimes. Thus, for example, where armed security companies kill people,
murder charges can be levelled against individual employees and/or a tort
claim for loss of life can be instituted against the company. Civil suits against
ASCs can therefore have a powerful demonstration effect and may compen-
sate victims.”If this option is spelt out in the contract, it may help to prevent
violations. Through contractual control, states that hire ASCs can set up con-
tractual obligations for the companies to comply with IHL obligations, failing
which they can be made accountable.

Nonetheless, as is usual in business contracts, any sanction for non-
compliance normally consists of economic leverage rather than legal pro-
cedure. Perhaps the most pervasive and effective non-legal sanction would
be a refusal to deal with the other party in future. Not repeating an order
constitutes the strongest measure likely to follow from contractual non-com-
pliance.”® This brings to the fore the significance of self-regulation for armed
security companies. The most convincing form of self-regulation would be
if they voluntarily conformed to a code of conduct that laid down standards
with which they would have to comply, on pain of ‘ex-communication’.
ASCs may well be wary of reputational risk if customers put a premium on
a flawless record of service. Thus, self-regulation, (corporate and individual)
accountability and compensation would also make useful contributions if
imposed as conditions in contracts. It could, therefore, be a pre-condition
that states will only employ companies that subscribe to such self-regulation
codes and are subject to accountability.”®

Can ASC employees be individually accountable?

States should bear in mind that their contracts cover only their relationship with
the ASC as a company. Technically, members of staff of the ASC have no formal
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legal ties with the hiring state although they are under contract with their em-
ployer. According to the law of contract, the hiring state only has as much control
over the ASC as is determined by the contract.”” Even so, the ASC staff (and the
ASC company itself) do not operate beyond the scope of international humanitar-
ian law. Regardless of who hires them, if the staff of ASCs violate international
humanitarian law in situations of armed conflict they can be held individually
responsible, in terms of both IHL as well as the general rules governing criminal
and civil responsibility. As far as sanctions for violations of IHL are concerned,
the rule of individual responsibility and that defining the responsibility of
superiors apply.”®

However, questions arise as to who is to ensure that companies observe those
rules. The fact that responsibility for the punishment of breaches of IHL lies
primarily with each party to a conflict in respect of offences committed by its
own combatants is all too frequently overlooked. The responsibility of the ASC
itself becomes much greater if it is no longer subject to the control of the public
authorities. In addition, it is difficult to imagine how the ASC can exercise the
responsibility it has incurred.

This problem takes on a new dimension in the event of grave and repeated
violations of international humanitarian law, as opposed to occasional transgres-
sions. In such cases, primary responsibility must be sought at the highest level,
either from the state that hired the ASC or the ASC providing the service. Serious
cases would have to be referred to the courts in the ASC’s state of nationality,
or even to the International Criminal Court, subject to jurisdictional require-
ments. But the question again is who is going to refer such a situation? ASCs are
in theory subject to the laws of the state in which they operate, but they tend to
operate in states with dysfunctional or biased legal systems. At times they may
even be given specific immunity from local laws. This is why attention tends to
be focused on the domestic law of the sending state (the state where the ASC is
registered and its management is based). Even here, although the state may have
criminal jurisdiction over ASCs and their employees, in the absence of an institu-
tional capacity to investigate offences abroad this jurisdiction may be impossible
to carry out.

The international community has regained its political will to demand
individual accountability for serious violations of IHL during wartime, even
when committed by leading government officials on behalf of the state. Today,
national sovereignty no longer guarantees immunity and impunity.”® In an
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armed conflict, individual members of ASCs will be personally liable if there is
sufficient evidence that an individual authorised or perpetrated grave breaches
of the Geneva Conventions and the Additional Protocols, which include wilful
killing, torture or inhuman treatment, or causing serious injury.®° Grave breach-
es are subject to universal jurisdiction, meaning that any state may prosecute
any individual of any nationality, irrespective of where the offence was com-
mitted. States Parties to the Geneva Conventions and their Protocols are under
an obligation to prosecute or to extradite alleged perpetrators of grave breaches.
Subject to relevant jurisdiction prerequisites, international penal institutions
such as the International Criminal Court are not barred from following the
evidence wherever it leads simply because it might result in charges against a
governmental official.

Against this backdrop, when drafting a contract for an ASC, the hiring state
should bear in mind that impunity for serious forms of misconduct is unaccepta-
ble a fortiori when it comes to prosecution for grave breaches of IHL.® Considering
that protection of human rights is the core issue of contemporary humanitarian
operations, contracts with ASCs in peace-support operations should provide for
the obligation that ASCs and their personnel must respect human rights and IHL,
as well as protect civilians. Thus, ASCs must have the capabilities to vet their own
training and supervision mechanisms and capabilities, and have rigorous inter-
nal disciplinary systems. These companies must co-operate with states or other
relevant law enforcement authorities investigating criminal violations of IHL and
violations of contract provisions. Violation of IHL should be subject to fines, sus-
pension or termination of contracts, and debarment from future contracts.

Another issue that is brought to the fore by the prominence of private opera-
tors is whether command and control, such as in the regular armed forces, ef-
fectively exists. Under the principle of command responsibility, superiors may
be held responsible not only for crimes committed in the carrying out of their
orders but also where they failed to prevent or punish their subordinates when
they had reason to know that they were about to commit or committed crimes.®
This means that the responsibility for grave breaches by employees of ASCs
can be attributed to an immediate superior as well as further up the chain of
command. It could be argued that chief executive officers as well as managers of
ASCs could be held responsible as superiors for violations committed by person-
nel of their companies even though they may not themselves have been in the
peace-support operation zone.®
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Can the Red Cross play a role in ensuring compliance?

The purpose of the intervention by the International Committee of the Red
Cross (ICRC) in armed conflict situations is, inter alia, to ensure prevention of
violations of IHL, promote the protection of protected persons (civilians), and
the hors de combat; and to improve safe access to victims by humanitarian or-
ganisations.®* Where armed security companies operate in peace support, there-
fore, the Red Cross ought to ensure that the contracts between ASCs and states
include compliance with humanitarian norms. Both the Geneva Conventions
and their Additional Protocols entrust the International Committee of the Red
Cross with a broad right of initiative as well as the authority to offer its services
as a substitute for protecting powers in armed conflicts in which such powers
have not been designated. This role involves ensuring that the parties to armed
conflicts fulfil their obligations under IHL, specifically the humane treatment
of all persons under their control, observance of the rules pertaining to occu-
pied territories, and compliance by their armed forces relating to the conduct
of hostilities.

The Red Cross plays its role as ‘guardian of IHL in a large proportion of
ongoing conflicts.®* This means that when the parties to a conflict are incapable
of taking the necessary steps, the ICRC appeals to the international community.
The presence of so-called PMSCs in armed conflicts and potentially volatile situ-
ations calls for very careful scrutiny by the Red Cross committee.® It is for this
reason that Sandoz has suggested that the ICRC should lead the dialogue with
security companies in order to ensure that their staff members are familiar with
and abide by international humanitarian law.®” Such contact does not of course
imply the endorsement of any issue related to the conflict in question.

In the contemporary business world, where the predominant philosophy is
that outsourcing is economically advantageous, contractual control should be
seen as an expression not just of private control by ASCs but also of control of
ASCs by larger market forces and social forces. Contractual control is the volun-
tary use of private law by ASCs, but it is also a response to external demands
that they take responsibility for performing an inherent function of a state.®® The
Red Cross can shape practice in this regard by drafting model contracts for use
between states and ASCs involved in peace support to ensure compliance with
international humanitarian law.
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How can states check the operations of ASCs?

As mentioned earlier, armed security companies working in armed conflict
situations are obliged to respect host state law as well as human rights and IHL.
Although the limits of international law are evident in this area, the fact remains
that these companies do not operate in a legal vacuum. What needs to be done is
not necessarily the creation of new norms but rather the strengthening of existing
instruments such as contracts and state supervision of the commercial military
sector. On its part, the UN needs to include the obligation to ensure compliance
with fundamental human rights and IHL in Status of Forces Agreements by host
state and troop-contributing countries applicable to armed forces as well as ASCs.

One of the principal differences between PMSCs and mercenaries is that
the activities of PMSCs are usually sanctioned openly by states, in one way or
another. This is to be expected since it is usually states that hire, license or permit
the activities of these companies. In South Africa, for instance, the Regulation
of Foreign Military Assistance Act regulates foreign military assistance by South
African companies and bans mercenary activity by South African nationals.® In
the US, there is strict federal law and state legislation that any company has to
obtain government sanction before any commitment is made to provide security
or military goods and services to a foreign client. Armed security companies go
where their presence is either requested or accepted by the state.”

The UN Articles on Responsibility of States for Internationally Wrongful Acts
(Articles on State Responsibility) govern the conditions and the legal consequenc-
es of international wrongful acts by states.”* According to Article 34, this may
take the form of restitution, compensation and satisfaction. However, victims
may not always be able to bring claims against the state for violations of inter-
national humanitarian law, either in domestic or in international courts, because
there are sometimes procedural impediments hampering individuals from being
allowed the necessary standing in courts to enforce their rights against states.*
Pursuant to Article 1, state responsibility can arise from actions or omissions of
PMSCs as well as situations where PMSCs are directed or controlled by a state. It
is not necessary that a state issue specific orders or instructions relating to illegal
acts.” A state can also be held responsible for failure to intervene or assume re-
sponsibility, as happened in the Iranian hostages case.**

Thus, under certain conditions, a state may be held liable for a breach of IHL
by private security operators. States cannot shift their responsibility over ASCs
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because of a contract.” However, it may be difficult to attribute an unlawful ASC
act to a state, given that ASCs may be hired by the same state to assist in ‘the
discreet execution of their foreign policy, thus creating a cover of plausible de-
niability’.*® Thus, while international law provides the legal parameters for state
responsibility, attribution may not always be easy to establish, so states may
continue using ASCs as smokescreens while evading accountability. It is not pos-
sible to outsource accountability, so where ASCs are deployed in peace-support
operations, the state that hires them has a duty to take all due care that the ASC
acts in accordance with international law.”

In cases where the actions of armed security companies cannot be attributed
to a state, the state may nevertheless incur responsibility if it failed to exercise
due diligence regarding an ASC.%® When an ASC operates in a peace-support situ-
ation where it may pose a threat to life or human dignity, the state’s obligation
of due diligence is even greater. The same is true for the outsourcing of military
tasks by a state to an ASC with a dubious record.

The due diligence obligation is supported by Common Article 1 of the 1949
Geneva Conventions, which requires a state to respect and ensure respect for
international humanitarian law in ‘all circumstances’. This obligation of states
also means that states have to ensure that IHL is respected ‘in all circumstances’
by certain private actors, including ASCs.”® The exercise of due diligence in the
context of IHL requires a state to prevent violations of IHL and to prosecute and
punish such violations if they occur. This means that a state that hires ASCs
has to ensure that ASC employees are properly trained for their missions and
fully aware of their obligations under IHL, and ensure that ASCs engaged in
peace support operate according to clear rules of engagement incorporating the
state’s obligation under IHL. The state also has to take measures necessary to
suppress all acts contrary to IHL - to investigate, prosecute and punish those who
commit IHL violations, and compensate the victims.!® As stated in Adebajo and
Sriram (2000):

If and when [ASCs] are to be utilized [...] they should be used with a number
of safeguards. The company should first have an international mandate for
its activities. Rules of engagement and operation should be predetermined in
a contract between the [ASC] and the international organization or its home
state. The international organization or home state of the [ASC] must take

ultimate responsibility for the company’s actions and the sponsor should be
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prepared to take political and legal actions against the company should it
stray from its mandate. Finally, the [ASC] should be required to accept ex-
perienced military monitors at every level of their operations, from planning
to field actions. The monitors would ensure the mandate is followed and hu-
manitarian needs are safeguarded [...] necessary safeguards and regulations

are not complex or unworkable.'%!

The fact that a state conducts its policies through proxies, rather than through
state organs, does not render international law inapplicable. To ignore state re-
sponsibility is to dismiss the central role of states in the context of force, and
might ultimately result in an abdication of responsibility for peace, international
security, and the protection of individuals. The monopoly of deployment of na-
tional armed forces by troop-contributing countries is due to the fact that states
can effectively place limits on the use of force by their troops.’*? Given the quan-
titative shift in the activities of companies supplying military and security serv-
ices, if the law of state responsibility fails to take account of the altered military
landscape, this gravely diminishes the capacity of international law to regulate
the impact of both state and non-state actors on international security, conflict
resolution and human rights.’*®

The difficulty here is that armed security companies thrive in weak and
failing states, which have little bargaining power and are unlikely to be in a
position to monitor and restrict their conduct, or to enforce the possibility of
another hiring state. Yet within the limitations set by the state-centeredness
of international law, there is room for manoeuvring by lowering the threshold
for attribution, and increasing due diligence requirements where the private
activity is inherently risk-prone, or where fundamental rights are at stake.
Hence, there exists a jurisdiction gap between national and international courts
because of the absence of a body with compulsory jurisdiction to enforce com-
pliance of private operators with the law and the non-self-executing nature of
international humanitarian law in certain states, or the assertion of sovereign
immunity.1*

Thus relying on the responsibility of states as a way of addressing the
problems arising from the expanding role of suppliers of military and security
services is necessary, but it is not sufficient.'® This points to the importance of
regulation at the domestic level, both by the states where these companies are
registered, and by states that import their services and where they operate. It
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is primarily in these areas that states can and should take action to fulfil their
international obligations. Domestic regulatory regimes are more likely to have an
impact on the development of the armed security industry, in particular by pro-
viding incentives for ASCs that operate in peace-support operations to establish
best practices. Given that these companies work in situations where there is no
(or weak) state machinery to regulate and control their conduct, greater empha-
sis falls on the ‘sending states’. Troop-contributing countries in peace-support
operations can exert influence on the behaviour of ASCs to comply with interna-
tional humanitarian law through contractual control. In the same vein, Status of
Forces Agreements should be drafted in such a way that they leave no cracks for
ASCs to slip through with impunity.

For its part, the UN should impose and implement an international ban on
all mercenary activities and impose sanctions on countries that supply and
support the activities of mercenaries. As a general rule, mercenaries should not
be allowed to operate in peace-support operations. The UN should encourage
states to exercise the utmost vigilance against the menace posed by the activi-
ties of mercenaries, and to take legislative measures to ensure that their terri-
tories and territories under their control are not used for mercenary activities.
This points to the need to tighten loose ends in the UN Mercenary Convention.
The UN may also need to establish clear oversight mechanisms to monitor the
activities of ASCs and enforcement mechanisms in case of violations of inter-
national human rights and humanitarian standards by ASC personnel.’® The
UN may also assist in security sector reform and building the capacity of armed
forces in fragile states so that these states can regain full control over the use
of force.

LOOKING AHEAD

Under common Article 1 to the Geneva Conventions, States Parties undertake to
respect and ensure the respect for Conventions in all circumstances. States must
not only themselves respect the provisions of the Conventions, but are also obli-
gated to ensure that all those under their authority or jurisdiction do not violate
these provisions either. Where armed security companies are active in peace
support, the onus is on states to give effect to the provisions of international
humanitarian law and to ensure that armed security companies operate within
the confines of such law. It is the duty of the hiring state, the host state and the
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state where security companies are registered or their employees are nationals,
to ensure that these companies and their employees respect international and
local human rights legislation.

Like armed groups in non-international armed conflicts, armed security
companies may be held liable for human rights violations - especially if they
have acted in complicity with states. Thus, if litigation relating to violations of
international humanitarian law is to succeed, it needs to target ASCs — domes-
tic, foreign and multinational - in such a way that the prospect of litigation and
damages deters these companies from offering their services to foreign states.
States should consider expanding their courts’ jurisdictions to increase avenues
for claiming against violations by ASCs, as indeed the US has done. Vicarious
liability of the armed security company rather than its employees is probably
preferable, since individual criminal responsibility already exists at the national
as well as supra-national levels; coupled with the fact that ASCs have deeper
pockets for compensation, which means holding them accountable can have an
impact on their practices. States need to establish criminal and civil liability of
ASCs for serious violations of international humanitarian legislation and grant
courts extra-territorial jurisdiction in respect of such acts.

While domestic legislation can influence and channel the operations of armed
security companies, there is little chance that in the heat of the battle, outside
the borders of the state of nationality, such legislation will have much effect on
profit-driven ASCs. In this scenario, legal control of their social impact can be ex-
ercised through private law as well as through state regulation, and it can be ex-
ercised by business itself.!” Thus, a pragmatic response must focus on developing
a governance regime that strikes a balance between legitimate business interests
and the public interest, as well as between voluntary and imposed regulation, to
oversee the activities of ASCs and punish the ‘corporate warriors’ for abuse. If
ASCs are to be entrusted with humanitarian functions on behalf of the state, it is
only logical that they accept the same degree of public accountability that state
institutions are subjected to. Just as government soldiers are subject to public
scrutiny, so should ASCs be when performing public functions.’®® Measures to
ensure the observance of law in prospect, rather than penalisation of violations,
are important in preventing violations. Hence states involved with ASCs and
those who head them should ensure effective application of the law, and likewise
itis in the interest of ASCs to promote respect for the law by their employees so to
avoid allegations of vicarious responsibility.
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To guard international humanitarian law, the Red Cross should draft model
contracts for those ASCs that are involved in armed conflicts. Where such com-
panies are used in peace-support operations, there has to be a strict onus on the
clients to put safeguards in place. There should be an unequivocal contractual
obligation to comply with human rights and international humanitarian law as
well as a clear definition of the non-military roles to be performed by ASCs. The
concept of ‘acceptable risk’ has to be used to decide the parameters of inherently
state functions that cannot be outsourced to private companies in peace-support
operations.’® State theatres of combat operation should be reserved for the total
control of national military commanders with established military structures.

The self-regulatory scheme for the private security industry developed by
the British Association of Private Security Companies (BAPSC) provides a useful
blueprint. The BAPSC Charter and Code of Conduct obliges PMSCs, inter alia, to
decline contracts that may be in conflict with international human rights and IHL
or potentially involve criminal activity.*® This, coupled with the joint initiative by
the Red Cross and the Swiss government, provides the foundation for underly-
ing principles to guide state practice and ASCs to respect human rights in hu-
manitarian operations. The intersection of private business interests with public
security interests in peace-support operations presents real dangers of potential
loss of control, oversight and accountability.!'* Market-based sanctions are not a
sufficient deterrent for controlling actions by ASCs, hence the importance of con-
tractual control and Status of Forces Agreements. Wherever possible, private con-
tracting should be kept out of critical peace-support operations, and training in
international humanitarian law for ASCs and their personnel should be a priority.

While an international treaty could fill the legal lacunae to regulate ASCs and
strengthen state responsibility, the ratification and implementation of such a
treaty would be slow. In the meantime, contractual control and Status of Forces
Agreements are potential tools for ensuring compliance of IHL by ASCs in peace
support operations. As a minimum, several steps are needed by the international
community: (a) redefine the concept of PMSCs and agree on a standard definition
of PMSCs (commercial arm-bearers operating in peace support operations should
rather be referred to as ‘armed security contractors’ to maintain the principle of
distinction in IHL); (b) identify the context in which ASCs operate, to restrict the
activities that can be outsourced to ASCs and to adopt legislation and establish
national as well as international supervisory machinery in respect of such activi-
ties; (c) transform voluntary codes into binding codes that establish a registration
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and licensing regime and penalties; (d) institute an effective vetting system for
employees of ASCs; (e) formulate a legal obligation to provide employees of ASCs
with proper training that encompasses human rights and humanitarian stand-
ards; (e) establish an international body to oversee the activities of ASCs that can
investigate and address complaints emanating from such activities; (f) develop
an international criminal code applicable to ASCs; and (g) formulate a legal ob-
ligation to present period reports on the activities of ASCs.**? In summary: ASCs
operating in peace-support operations need clearly defined non-military roles, a
stricter code of ethics, and a close supervisory mechanism.
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