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Introduction

The Security Sector Governance (SSG) Programme of the Institute for Security
Studies (ISS) seeks to strengthen oversight of the security sector through en-
hancing knowledge and understanding of the policy and legal frameworks, in-
stitutions and practices that buttress this sector, and the capacity of legislatures
and civil society in Africa to engage in security debates. The SSG Programme
conducted baseline studies of the security sector in six Southern African
countries, namely Botswana, Democratic Republic of Congo (DRC), Lesotho,
Mozambique, South Africa and Zimbabwe, as well as the Southern African
Development Community’s Organ on Politics, Defence and Security (SADC
Organ). The results of this research are reflected in this monograph.

Baseline research provides a foundation for agenda setting. It provides a
snapshot of the status quo and an analysis of the dynamics of the local contexts,
including an understanding of the political environment and the national and
regional security architectures that could facilitate democratic governance of
the security sector. Yet these types of studies appear to be few in current litera-
ture and analyses.

The quest over the past two decades in Africa has been for the creation of
an environment in which human security is paramount. Human security is
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premised on the interconnectedness between security, development and de-
mocracy. ‘Freedom from fear’, a key tenet of human security, requires a security
sector that is responsive to the needs of its citizens. SSG seeks to enable the
development of security provision that conforms with democratic norms and
values and the rule of law to produce an equitable, efficient and effective deliv-
ery of security services. It is therefore an important element to creating human
security.

Security Sector Reform (SSR) has been the means through which the security
sector in Africa is being transformed to meet the requirements for the stability
of the state and the protection of its citizens. According to the UN Secretary-
General’s report, SSR is:

a process of assessment, review and implementation as well as monitor-
ing and evaluation led by national authorities who have as their goal the
enhancement of effective and accountable security for the state and its
peoples without discrimination and with full respect for human rights

and the rule of law.!

OECD-DAC similarly refers to SSR as a process ‘which includes all the actors,
their roles, responsibilities and actions — working together to manage and
operate the system in a manner that is more consistent with democratic norms
and sound principles of good governance, and thus contributes to a well-func-
tioning security framework’.?

Though many African countries have undergone SSRs, especially those that
have transitioned from civil war, this sector remains one of concern. The secu-
rity apparatus has been a source of instability and insecurity, displays partisan-
ship, is unaccountable, and/or lacks human, financial and structural resources
to perform its functions adequately. There has been a metamorphosis from
protector to predator, often with the tacit approval of incumbent regimes.

Southern African countries have also been through processes of SSR, for
example Angola, DRC, Mozambique, South Africa and Zimbabwe. Yet the secu-
rity sector in many of the Southern African states remains plagued by past con-
figurations and by the afflictions of the security sector in general in Africa. Many
of the countries had long wars of liberation and post-independence civil wars that
created a security apparatus that was largely partisan, secretive, state-centric and
prone to human rights abuse. Currently one may note the politicisation of the
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security apparatus in Zimbabwe; the unconstitutional change of government in
Madagascar; gross violation of human rights by the security services in the DRC;
and corruption and inadequate capacity of the police, defence and correctional
services in many countries. This speaks to a need for greater oversight of, and
more reforms in, the security sector of this region.

Recommendations for improving the governance of the security sector
and the provision of security can be posited if there is an understanding of the
nature, structures, processes and behaviour of the security sector and those
charged with keeping them accountable. In general, assessments tend to review
specific security actors in isolation, and neglect the particularities of national
and regional politico-security environments. In 2000 Williams warned that as
long as ‘theories, structures and assumed relationships remain divorced from
local needs, contexts and realities, the activities pursued become exhausted
formal repetitions or mere mirroring of doctrinal mannerisms’.’

The case studies in this monograph begin to close the gap by sketching the
political environments that are operative in the selected countries; outlining the
constitutional clauses and policy and legal frameworks that govern the security
sector; providing an overview of the security actors; identifying the mecha-
nisms and capacity for independent oversight and accountability; and examin-
ing the role that civil society plays in monitoring this sector. Each case study
concludes with an identification of the key challenges in the security sector that
then present points of entry for SSR measures.

METHODOLOGY

The data for this study was compiled through desktop research and primary
fieldwork. Researchers from the SSG Programme and consultants with thematic
and country-specific specialisations contributed to the study. The six countries
were selected based on their political stability — that is, a mix of stable and un-
stable countries — and the level of democratic reforms of their security sector.
This provides a useful starting point for examining the nature of the security
sector in Southern Africa. The selected case studies are:

B Botswana: Stable democracy

B DRC: Post-conflict country, with continued conflict in the east; internation-
ally supported SSR in progress
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Lesotho: Unstable democracy that has undergone SSR
Mozambique: Post-conflict state that has undergone SSR
South Africa: Recent democracy with substantive SSR

Zimbabwe: Ongoing political dissention, despite the recent peace agreement

These countries were assessed in terms of their political climate, policy and legal
frameworks, actors and institutions, oversight mechanisms and, to an extent,
general principles and values that underpin their security sector.

The political climate in a country is an indicator of the security risks that
it may face. The security sector does not operate in a vacuum: its independ-
ence, effectiveness and the ways in which it engages with other countries and
the broader population can often be related directly to the political system and
perceived threats within that country. The political climate would thus impact
on the political space available for enhancing SSG. Each case study thus starts
with a political overview.

Policy and legislation provide the framework in which security and justice
institutions operate. The various policies and acts outline the functions of the
institutions and the control mechanisms, internal and external, for each de-
partment. The constitution, however, is the foundation from which other policy
and legal frameworks are derived. The OECD-DAC handbook contends that ‘a
review of the legal and legislative framework is therefore essential, as it goes to
the heart of ensuring effective and accountable security and justice services’
The policy and legal frameworks governing the security sector in each of the six
country studies are therefore highlighted.

A mapping of the security actors in a country provides insight into the ca-
pacity (size, structure and resources) of existing institutions and their practices.
Their capacity and conduct in turn are clues to the provision of security services,
that is, security for whom, how, and when, and to their level of accountability.
In this study, state and non-state actors are incorporated in the security sector.
Ball and Fayemi provide a broad overview of these actors:

B Bodies mandated to use force include armed forces, police services, para-
military forces, intelligence services, border guards and coastguards

B Justice and public security bodies include the judiciary, justice ministries,
correctional services, criminal investigation and prosecution services, om-
budsmen and traditional justice systems
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B Civil management and oversight include executive oversight actors and in-
ternal controls, ministries and national security advisory bodies, the legis-
lature, customary and traditional authorities, financial management bodies
and statutory civil society organisations

B ‘Non-state security organisations’ refers to non-statutory forces, including
militia, liberation armies, private security companies, and civil defence
forces, local and international criminal groups

B Non-statutory civil society organisations include professional organisations,
advocacy groups, non-governmental organisations, faith-based organisa-
tions, the media and the concerned public®

Identifying these actors and their current capacities is the first point of call for
any meaningful assessment of SSG. In as far as possible, given limited access
to information, the case studies detail the nature and functioning of defence,
intelligence, police, prisons, private security, oversight mechanisms and the role
of civil society.

The functioning of national security sectors is enhanced by the harmo-
nisation of security efforts regionally and continentally. The commitment to
collective security is expressed in the security architectures of the AU and
regional economic communities (RECs). Understanding the security sector in
Southern Africa, therefore, requires knowledge of regional political and secu-
rity dynamics and structures. The baseline study begins with an overview of
the SADC Organ on Politics, Defence and Security Cooperation (henceforth
the Organ).

The research undertaken for this study was presented at a three-day work-
shop on “The state of the region: Security sector governance in Southern Africa’,
held by the SSG Programme in Pretoria on 17-19 March 2010. This workshop
brought together national and regional security sector experts and practitioners
and civil society representatives from across the region. The workshop served to
broaden the input and analysis of the security sector and validate the findings
of the researchers.

MAJOR FINDINGS

The overview of the Organ reveals that despite having objectives that are
aligned to a human security approach, its functioning has remained largely
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state-centric. The Organ’s activities have concentrated on track 1 mediation
efforts, monitoring elections and establishing a standby force and an early
warning unit. The Organ, in addition to its responsibility to prevent and
resolve conflict, has to promote democratic institutions and practices within
states. It is concerned primarily with governance and security, and thus one
would expect to see an emphasis on ensuring effective, efficient, transparent,
responsive and accountable security provision in the region. However, there is
no such discernable emphasis in its functioning. But in creating an effective re-
gional standby force there will be spin-offs for the capacity of national security
providers. The SADC standby force (SSF) has to comply with the principles,
procedures and good conduct as specified by the AU and UN, which will entail
the standardisation of norms, procedures and practices of regional peacekeep-
ers that could eventually cascade to the security forces at a national level. For
example, peacekeeping training emphasises protection of civilians, respect for
human rights, mitigation of gender-based violence, and awareness of diversity
through the integration of armed forces from different cultural backgrounds.
This does not obfuscate the need for clear guidelines on SSG by the Organ.

The regional early warning centres (REWCs), as envisaged by the AU
Continental Early Warning Centre (CEWS), potentially have a wide focus area
that includes traditional and non-traditional security threats. There have been
lengthy delays in the launch of SADC’s early warning centre. It was eventually
launched in July 2010. The functioning of the SADC EWC also seems to limit
the flow of information as it is largely state intelligence driven. There is a need
for an alternative information-sharing and processing hub that could bring
together the various sectors within the Organ and those from the other SADC
directorates as well as civil society.

Although the SADC Parliamentary Forum (SADC-PF) could potentially
function as an oversight mechanism for the Organ, it has not been involved in
the Organ’s activities. This is primarily because its status in relation to SADC
remains unclear. The clarification of its status should be set out in an interna-
tional agreement that outlines its powers, rights and responsibilities in relation
to SADC institutions or SADC-PF should be transformed into a regional leg-
islature with oversight, law-making and budgetary powers such as those of the
East African Legislative Assembly.

The space for civil society is slowly opening up and the Organ has agreed
to a ‘common programme of action’ with SADC Council of Nongovernmental
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Organisations (SADC-CNGO). This needs to be followed through and the re-
sponsibility is largely on the shoulders of civil society to ensure that they are
able to engage constructively.

In the revision of the Organ’s Strategic Plan of Action, it should incorporate
activities that reflect a human security paradigm that speaks to a comprehensive
regional security strategy and foregrounds democratic SSG as a prerequisite for
stable democratic societies.

States emerging from conflict are more amenable to the introduction of SSR
measures. In the past, of the six case studies, Lesotho, Mozambique, and South
Africa have undergone SSR. The DRC is currently undertaking SSR measures
and Zimbabwe, having signed the Global Peace Agreement (GPA) in 2009,
has an opportunity to introduce reform measures. Botswana has not been in
conflict. The political climate in the DRC and Zimbabwe, however, is not con-
ducive to the far-reaching reform measures that are needed in these countries.
Continued conflict in the east of the DRC and lack of political will impacts on
the extent of current reform measures in that country. In Zimbabwe, despite the
formation of a government of national unity, the political atmosphere remains
tense. It is instructive that the peace agreement did not specifically include
efforts to ensure that the security sector abides by its constitution and laws and
the basic precepts of civil security relations. The political space in Botswana,
deemed currently to be prone to ‘authoritarianism’, does not bode well for SSR
initiatives either. Although countries such as South Africa and Mozambique
are politically stable and subscribe to civil-military relations and/or democratic
governance of the security sector, there are still gaps in the oversight, capac-
ity and conduct of their security providers. They, too, need to consider where
reform is necessary. However, in these countries, the needs of the security
sector are competing with other pressing socio-economic needs, to which gov-
ernments will be more responsive.

The constitutions, policy and legal frameworks of the six case studies indi-
cate that in countries such as Lesotho, Mozambique and the DRC, laws govern-
ing the police and prisons may be dated. Many of the countries do not have
White Papers that assist in identifying issues and how to resolve them and thus
enable improved policy formulation. South Africa developed White Papers for
its security sector institutions after its transition, but these now need revision.
There is also a lack of national integrated security strategies in all the countries
in this region.
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Botswana’s constitution is under the spotlight, and the powers and immu-
nity that it confers on the president are in question. In Zimbabwe there is no law
governing intelligence. Regulating the private security industry is also a gap for
many countries. However, it is not necessarily the legislation that is the major
problem, but the ability to enforce the legislation. Zimbabwe is a case in point,
where the legislation is in place, but has been violated regularly.

The security sectors in all six countries display varying degrees of lack of
capacity, lack of training, lack of infrastructure, partisanship, corruption, and
human rights violations that impact on the delivery of service.

Botswana has had to cope with the arrival of illegal immigrants from neigh-
bouring countries, especially Zimbabwe, which has impacted on its criminal
justice system. The courts are experiencing ‘increased backlogs and staff short-
ages, especially prosecutors, making the constitutionally guaranteed right to a
fair trial difficult to implement’. Prisons are not adequately resourced; condi-
tions are generally poor, and are not geared towards successful rehabilitation.
Botswana’s generally good human rights record is in danger of being tarnished
by accusations of ‘abuse of detainees by security forces, poor prison conditions,
lengthy delays in the judicial process, restrictions on press freedom, violence
against women, child abuse, corruption, especially among the junior officers,
and torture to extract confession’.®

In the DRC, the brassage” process that was implemented to create a new army
was essentially flawed, for it had a poor selection process, applied no vetting
mechanism, and soldiers received only 45 days of basic training. Many of the
ills that characterised the previous defence forces remain prevalent. Soldiers
seem to be unprofessional, poorly trained, poorly paid, live in deplorable condi-
tions, are ill disciplined, and have been known to commit human rights viola-
tions. Much the same is applicable to the police force, although it has been un-
dergoing more extensive SSRs. The Congolese military justice system remains
weak, with limited financial resources, a shortage of judges and the intrusion of
military commanders into judicial processes. Its prisons are overcrowded with
inadequate security and corruption is rife. Meaningful transformation of the
penal sector, however, is dependent on an overhaul of the justice system.

In Lesotho the politicisation of the defence and police forces has largely been
addressed. Their most pressing issue is the capacity of the justice system and
correctional services. Both have serious human resource constraints, and there
are widespread allegations of human rights abuse in prisons.
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Mozambique’s security sector has serious corruption issues and human and
financial constraints. This country has one of the lowest ratios of police officers
to citizens worldwide with 1 police officer to 1 089 citizens, compared with 450
in South Africa. The justice sector is the weakest sector and prison conditions
are well below standard.

South Africa has seen budget cuts to its defence force and has an ageing force,
but there is little information about the current combat readiness of the force.
The police are adopting a more militarised doctrine that will impact on human
rights. In general there appears to be a skills shortage across the security sector.

Zimbabwe’s security sector is known to be partisan, and has been implicated
in serious human rights violations. Its prison system has virtually collapsed.
The dire economic situation and political contestation in this country have af-
fected the functioning of all the security providers.

Oversight mechanisms, though largely in place, in the form of parliaments
and parliamentary committees, civilian oversight by ministries, auditors-
general, ombudsmen, and so forth, are weak. Parliaments are especially weak,
except in South Africa, where there is a vigilant opposition. In Botswana, there
appears to be an unwritten rule that defence and security issues are no-go areas
for established oversight mechanisms. In the DRC all oversight institutions are
ineffectual as they grapple to understand their role in a new democratic order
where the space for monitoring and engagement appears limited. In Lesotho the
role of parliament in overseeing security institutions remains ineffective with
no effective parliamentary committee in place for oversight. In Mozambique
there are no government-funded independent external mechanisms to inves-
tigate complaints against the police, and a human rights commission, police
complaints commission, security services commission and an ombudsman are
essential. In South Africa the need for greater oversight of the intelligence sector
and for a military ombudsman has been identified. In Zimbabwe, the oversight
mechanisms are in place, but their functioning has been far from independent.

Oversight and monitoring are made all the more difficult by the continued
secretive nature of the security sector. This lack of transparency is not condu-
cive to the facilitation of democratic governance and the formation of effective,
efficient and responsive security providers.

The role of civil society in monitoring the security sector and engaging in
the security debate is wanting in all six countries. Only specialised civil society
organisations, the majority of which are located in South Africa, have engaged
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with this sector. The space opened up by DDR efforts in which civil society has
stepped in, for example in Mozambique and the DRC, closes once these tasks
have been completed. There is a dire need for civil society to equip itself to take
part in debates on SSR and SSG and for governments to open up the space to
enable their contributions.

The security sector is not known for its gender equity, in terms either of rep-
resentation in the sector or of services provided to women. This research again
reveals these disparities. The SADC Gender and Development Protocol neces-
sitates that countries in the region include women in this sector on a 50/50 basis
by 2015. SADC countries have a lot of work to do if they are to meet this target.

The case studies provide a more detailed account of these issues. They build
on previous studies of security institutions in the region. What sets this study
apart is that it provides an analysis of the various institutions, which enables
comparison not only across countries, but across institutions within a country.
It reveals the need for a serious review of the way in which institutions are gov-
erned and the way in which security is provided to citizens. If the maxim is
valid that without security there is no development, then this becomes a more
urgent requirement!
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Southern African
Development
Community’s regional
peace and security
architecture

The Southern African Development Community (SADC) is an important
establishment for the creation of peace and security in the region. The SADC
Common Agenda seeks to ‘promote common political values, systems and other
shared values which are transmitted through institutions which are democratic,
legitimate and effective’® It is therefore constructive within the confines of this
study on SSG in Southern Africa that the architecture (regulatory frameworks,
institutions and instruments) which SADC has produced to provide greater se-
curity for the region be reviewed. As a regional institution, centrally concerned
with peace and security, it lays the foundations for the general norms and values
that member states should adopt in their provision of security. SADC not only
has the responsibility to enhance appropriate and effective SSG of its member
states, but its own security-related institutions should conform with the norms,
values and responsiveness of a democratic security sector.

This chapter provides a short overview of the formation of SADC, particu-
larly its Organ on Politics, Defence and Security Cooperation (hereafter the
Organ) and its legal frameworks. It then describes the standby force (SSF),
regional early warning centres (REWCs), Southern Africa Regional Police
Chiefs Cooperation Organisation (SARPCCO), SADC-Parliamentary Forum
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(SADC-PF) and the ways in which civil society has engaged with the Organ.
The key objectives of this overview are to determine the current structure and
functioning of the Organ, its strengths and weaknesses, its appropriateness for
the security challenges faced by the region, and to make key recommendations
about the governance of this regional security structure.

BACKGROUND

SADC was established in 1992 as a regional economic community tasked,
among others, to provide common security to the region. Cooperation of
states in the region on economic and security-related issues, however, has been
long standing and gave birth to what is now known as SADC. In the 1970s
the Frontline States cooperated on security issues, and in 1980 they adopted
the declaration, ‘Southern Africa: Towards Economic Liberation’, which
ushered in the formation of the Southern African Development Coordination
Committee (SADCC). SADCC’s emphasis was primarily on economic issues.
During this time peace and security issues continued to be dealt with sepa-
rately by the Frontline States, particularly the Interstate Defence and Security
Committee (ISDSC).

The wave of democratisation that swept across Africa in the 1990s created
a turning point at which the formation of a more centralised regional eco-
nomic community, with common norms and values, could be realised in
Southern Africa. Regional leaders, taking into account the new political
context and asserting the interconnectedness of peace, security and develop-
ment, signed the Treaty of the Southern African Development Community’
on 17 August 1992.

SADC member states are Angola, Botswana, Democratic Republic of Congo
(DRC), Lesotho, Malawi, Mauritius, Mozambique, Namibia, Seychelles, South
Africa, Swaziland, Tanzania, Zambia and Zimbabwe (the membership of
Madagascar has been suspended until the restoration of constitutional order in
that country).

SADC member states are bound by the following principles:

B Sovereign equality of all member states

B Solidarity, peace and security
B Human rights, democracy and the rule of law
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® Equity, balance and mutual benefit
B Peaceful settlement of disputes

The shift to a more centralised organisation with a secretariat based in Botswana
was accompanied by a normative transition that emphasised democratic values
and the security of the state and its people, that is, a human security orientation.
Constructing a democratic environment in the region is a necessary component
for good governance; that this should extend to security-related institutions
is equally essential. Bryden, N'Diaye and Olonisakin, analysing West Africa,
contend that:

The relationship between democratisation and democratic governance
of the security sector is less clear [and] ... the commitment of states to
principles of good governance at the inter-governmental level does not
naturally lead to corresponding change within the state. Therefore, there
is a clear need to promote a SSG agenda at both sub-regional and national

levels in order to expand the space for meaningful SSR processes.

To what extent has SADC sought to address this challenge?

Article 9 of the treaty made provision for the establishment of the Organ on
Politics, Defence and Security Cooperation and for Summit to elect the chair-
person and deputy chairperson of the Organ. The treaty also made provision for
a protocol that outlines the institutional structures and functions of the Organ
and for secretariat services to be rendered to the Organ.

The formation of the Organ, however, was a lengthy, somewhat conten-
tious process. It took ten years (from 1992 to 2001) for the Protocol on Politics,
Defence and Security Cooperation to be drafted and in 2004 the Strategic
Indicative Plan of the Organ (SIPO) outlining the areas of intervention was
formalised. Differing views among member states on the structure and func-
tioning of the Organ, and different political cultures and threat perceptions all
contributed to the drawn-out process.

The protocol outlines the objectives of the Organ:

®m To protect the people and safeguard the development of the region against

instability arising from the breakdown of law and order, intra-state conflict,
inter-state conflict and aggression
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B To promote political cooperation among state parties and the evolution of
common political values and institutions

B To develop common foreign policy approaches on issues of mutual concern
and advance such policy collectively in international fora

B To promote regional coordination and cooperation on matters related to
security and defence and establish appropriate mechanisms to this end

B To prevent, contain and resolve inter- and intra-state conflict by peaceful
means

B To consider enforcement action in accordance with international law and as
a matter of last resort where peaceful means have failed

B To promote the development of democratic institutions and practices
within the territories of state parties and encourage the observance of uni-
versal human rights as provided for in the charters and conventions of the
Organisation of African Unity and United Nations respectively

B To consider the development of a collective security capacity and conclude a
mutual defence pact to respond to external military threats

B To develop close cooperation between the police and state security services
of state parties in order:

To address cross-border crime
To promote a community-based approach to domestic security

B To observe and encourage state parties to implement UN, AU and other
international conventions and treaties on arms control, disarmament and
peaceful relations between states

B To develop peacekeeping capacity of national defence forces and coordinate
the participation of state parties in international and regional peacekeeping
operations

B To enhance regional capacity in disaster management and coordination of
international humanitarian assistance"'

The Organ, in addition to its responsibility to prevent or resolve conflict, has
to promote democratic institutions and practices within states. Given that it is
concerned primarily with governance and security, one would expect to see an
emphasis on ensuring effective, efficient, transparent, responsive and account-
able security institutions in the region. However, there is no such discernable
emphasis in the functioning of the Organ. Indeed, the Organ itself maintains
the trend of lack of transparency, as is reflected in Article 12 of the Protocol on
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Politics Defence and Security, which ensures that the deliberations of the Organ
and its committees maintain strict secrecy.

STRUCTURE OF THE SADC ORGAN

The Organ reports to the SADC Summit. It has these structures:

Chairperson of the Organ

Troika

Ministerial Committee

Interstate Politics and Diplomacy Committee (ISPDC)
Interstate Defence and Security Committee (ISDSC)

Figure 1 Structure of the Organ on Politics, Defence and Security

SADC SUMMIT

------------------
Office of the Chairperson
of the Organ

TROIKA

Ministerial CommitteeJ

of the Organ

Inter-state Politics and Inter-state Defence and
Diplomacy Committee Security Committee
Sub-Committees J Sub-Committees J
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B Other sub-structures as may be established by any of the ministerial
committees

Summit: It consists of heads of state and government and is the supreme policy-
making institution of SADC. It meets twice a year and elects a chairperson and
a deputy chairperson on a rotating basis for one year. Summit also elects the
chairperson and deputy chairperson of the Organ.

Chairperson of the Organ: The chairperson, in consultation with the
Troika, is responsible for overall policy direction and for the achievements and
objectives of the Organ during the one-year tenure.

Troika: The incoming, current and outgoing chairpersons of the Organ
form the Troika. It functions as a steering committee.

Ministerial Committee (MCO): It consists of the ministers of foreign affairs,
defence, public security and state security from each of the state parties. The
MCO is responsible for coordinating the work of the Organ and its structures.
It reports to the chairperson. Ministers from the same country as the chairper-
son chair the MCO, ISPDC and ISDSC for one year on rotation. The committee
convenes at least once a year.

Inter-state Politics and Diplomacy Committee (ISPDC): It consists of the
ministers of foreign affairs from each of the state parties. The ISPDC reports to
the MCO. It meets at least once a year.

Inter-state Defence and Security Committee (ISDSC): It consists of minis-
ters of defence, public security and state security. It deals with the objectives of
the Organ as they relate to defence and security. It reports to the MCO. It meets
at least once a year.

Sub-committees: They consist of senior officials and deal with matters per-
taining to their sector between ISPDC and ISDSC meetings.'?

The integration of the Organ into the main SADC structure was a marked
improvement from the previous Frontline States’ arrangements in terms of
the governance of this security sector. It reduced the possibility of conten-
tious deployment of troops in the region and created more transparency
of the work of the Organ. Though knowledge of issues and decisions taken
by the Organ is not readily accessible to the public, except in the form of a
communiqué, the Organ is required to obtain approval for its engagements
from Summit.
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Civil society is not formally incorporated into SADC structures and has had
little engagement with the work of the Organ.

SADC has established the SADC Tribunal, which is ‘entrusted with the re-
sponsibility to ensure adherence to, and proper interpretation of the provisions
of the SADC Treaty and subsidiary instruments, and to adjudicate upon dis-
putes, referred to it’* This is an important oversight mechanism for all SADC
institutions, including that of the SADC organ, and for national states. To date,
though, the functioning of this tribunal remains questionable, as the case of
Zimbabwe refusing to recognise it as a legitimate legal body illustrated. At its
Heads of State and Government Summit in August 2010 in Namibia, SADC
opted to review the role, functions and terms of reference of the tribunal.

The Strategic Indicative Plan of the Organ (SIPO) was passed in 2004 and is
a five-year guide to operationalising the focus areas for the Organ. It is divided
into four sectors: political, defence, state and public security. Within SIPO a set
of objectives correspond with the overall objectives of the Organ and there is an
aligned list of activities per objective. The five-year period of implementation
for SIPO came to an end in 2009 and SADC is developing a new strategic plan.
Disarmament, demobilisation and reintegration (DDR), as the first stage of se-
curity sector reform (SSR) in post-conflict countries, is mentioned as an activity
in SIPO. In particular, the need to develop a handbook on DDR is identified,
but this has not materialised. SSR and SSG are not listed as objectives of the
Organ. Indeed, its focus over the last five years has been on conflict prevention
and resolution through mediation and the development of deployable forces,
and rarely on the governance of those forces, at national or regional level. SADC
should therefore give governance issues equal prioritisation and view them as a
key component of conflict prevention.

KEY SECURITY-RELATED INSTRUMENTS
OF THE SADC ORGAN

The mechanisms for conflict prevention, conflict management and resolution
and the facilitation of broader security envisaged by the Organ are:

B Advisory and mediation instruments such as SADC Electoral Advisory

Council (SEAC), Human Rights Commission and the Mediation Unit. These
have yet to be established, though many high-level (track 1) mediation efforts
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have already been undertaken, notably in the DRC, Lesotho, Madagascar
and Zimbabwe

Regional early warning centre (REWC)

Mutual Defence Pact

SADC Standby Force (SSF)

Disaster Management and Mitigation Unit

Southern African Regional Police Chiefs Cooperation Organisation
(SARPCCO)

The next section focuses on the nature and functioning of some of these
mechanisms.

Regional early warning centre

Article 11.3b of the Protocol on Politics, Defence and Security Cooperation
provides for the establishment of a regional early warning system to facilitate
action to prevent the outbreak and escalation of conflict. SIPO provides for the
establishment of an early warning unit in each member state as part of the state
security sector.

The functions of the REWC are:

B To implement an early warning mechanism to promote peace, security and
stability in the region

B To articulate a holistic approach to anticipating potential conflicts in the

region

To support regional mechanisms for conflict prevention

To strengthen existing national mechanisms to feed into SADC mechanism

To establish a database system for early warning in SADC

To compile strategic assessment and analyses of data collected at the regional
level

To conduct research on conflict issues

B To share information among member states on major issues that threaten
the SADC security and stability

B To arrange technical review meetings among relevant institutions to recon-

sider methodologies and operational issues with the view to making early

warning mechanisms more effective'
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The focus areas of the REWC are:

Conflict situations

Natural and climatic disasters

Mlicit trade in small arms and in drugs
Human trafficking
Unregulated/undocumented migration
Economic-related development

Organised crime and money laundering
Acts of terrorism

Negative effects of globalisation
Opportunistic and communicable diseases
Food security

Maritime security

Mercenary-related activities
Unconstitutional change of governments
Extremism

Ilicit activities of private security companies

Foreign interference'

The REWC therefore has a wide range of focus areas that include traditional
and non-traditional security threats.

The establishment of the early warning centre was planned as a two-phase
implementation process in which phase 1 consisted of the development of the
concept, and phase 2 the physical establishment of the centre.

The REWC is to be linked to national early warning units and to the AU’s
Continental Early Warning System (CEWS). The REWC should have been op-
erational by 2008. SADC’s EWC at first progressed well, developing indicators
and guidelines by 2005. It was scheduled to be launched in 2006, but was only
launched in July 2010. The delays have primarily been in the acquisition of spe-
cialised equipment and human and financial resource constraints.

One of the major challenges for the REWC is its orientation as an intelli-
gence-based system rather than the open source nature of the CEWS of the AU.

Rather than allowing for a direct exchange of information and analy-

sis with the African Union, the SADC system will apparently only
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disseminate its strategic reports through the office of the president that
chairs the SADC Organ to the African Union.'s

This will limit the flow of information and thus the timeliness of crisis identi-
fication and response. There is already discernable lack of information sharing
within the Organ and among the directorates (Food, Agriculture and Natural
Resources; Infrastructure and Services; Politics, Defence and Security; Social
and Human Development and Trade, Industry, Finance and Investment) within
SADC. This would indicate the need for an alternative method of information
sharing and development of appropriate responses within SADC as a whole, an
information-sharing hub, so to speak.

SADC Standby Force

SADC Standby Force (SSF) is part of the African Standby Force (ASF). Article
13.1 of the 2002 Protocol Relating to the Establishment of the Peace and Security
Council of the African Union calls for the establishment of an African Standby
Force. The purpose of the ASF is to provide the AU with capabilities to respond
to conflicts through the deployment of peacekeeping forces and to undertake
interventions pursuant to Articles 4(h) and (i) of the constitutive act in terms of
which the AU was established. The ASF is intended for rapid deployment for a
multiplicity of peace-support operations, which may include preventive deploy-
ment, peacekeeping, peacebuilding, post-conflict disarmament, demobilisation,
re-integration and humanitarian assistance. The force will consist of standby
brigades in the five sub-regions of Africa.
The six scenarios for deployment are:

Military advice to a political mission within 30 days of mandate
Observer mission with UN in 30 days

Stand-alone observer mission in 30 days

Chapter VI and preventive deployment in 30 days

Complex emergencies in 30 days for military, 90 days rest

Intervention within 14 days (genocide)

The establishment of the ASF was envisaged in two phases.
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B Phase 1: Up to 30 June 2006 (subsequently changed to June 2007). The AU’s
key objective during this period was to set up the strategic-level manage-
ment capacity, while the regions would complement the AU by establishing
forces up to brigade-level strength (+/-5 000 soldiers) for up to scenario 4
capability. In phase 1 the priority was on consolidating the military and
police aspects of the ASF.

B Phase 2: By 30 June 2010 the AU should have developed full capacities for sce-
nario 5 and 6 missions, which implies a military brigade, police and civilian
components. Continental security realities also forced the AU Commission
to request acceleration in the establishment of the rapid deployment capa-
bilities (RDC) within the regional standby forces.

The command and control status of the ASF are reflected in figure 2.

Figure 2 The relationship between force generation and force utilisation”
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The ASF concept calls for rapid deployment capability. During the first
phase, 1 000 personnel (mostly infantry, police and civilians) must be ready to
deploy within 14 days and a follow-on force (second phase) of 1 500 or more
must be ready within the next 14 days.” Since the force has to be logistically
self-sustainable for at least a month, it will have to deploy fully equipped.

Although not the original intention, the role of the current ASF is to deploy
in advance of the UN, which follows on with multi-dimensional peace-support
operations. The exit strategy for ASF operations has therefore in effect become
a transition to the UN.

The SADC chiefs of defence staff and police chiefs approved the modalities
for the formation of the SSF in July 2004 in Maseru, Lesotho. The SADC Brigade
(SADCBRIG) was launched on 17 August 2007.

The memorandum of understanding (MoU) that underpins the associ-
ated arrangements among SADC member states notes that “The command
structure of any SADCBRIG headquarters shall strictly be representative of all
contributing State Parties.”” According to the MoU (Article 4) the functions of
SADCBRIG are:

B Observation and monitoring missions
B Other types of peace-support operations
B Intervention in a state party in grave circumstances or at the request of that
state party, or to restore peace and security
B Preventative deployment in order to prevent:
A dispute from escalating
An on-going violent conflict from spreading to neighbouring areas or
states
The resurgence of violence after parties to a conflict have reached an
agreement
B Peacebuilding, including post-conflict disarmament and demobilisation
B Humanitarian assistance to alleviate the suffering of civilian population in
conflict areas
B Any other functions as may be authorised by the SADC Summit®

The MoU outlines the functions of the civilian component as:

B Provision of human resources, financial and administrative management
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B Humanitarian liaison
B Provision of legal advice
B Protection of human rights including women and children

The Planning Element (PLANELM), co-located with the SADC Secretariat in
Gaborone, is responsible for the day-to-day functioning of the SSF. The posts
of chief of staff and five senior military officers are filled by member states
on a three-year rotational system. Seven more posts in the PLANELM have
recently been filled from generous financial contributions through the AU
Peace Facility.

SADC Police PLANELM is also functional and has four seconded members.
SADC has employed a deputy correctional services commissioner to ensure the
development of similar standards in SADC member states and standard operat-
ing procedures during peace-support operations.

The SSF has also progressed in terms of rapid deployment capability (RDC).
The rapid deployment force does not form part of the main brigade, but pro-
vides added deployable capacity.??

The region has undertaken a number of peacekeeping exercises, culminating
in a field training exercise in September 2009. The scenario 6 (complex multi-
dimensional intervention) exercise, with almost 7 000 participants from SADC
member states, representing the three ASF components, tested the validity/
applicability of the guidance documents. However, they have not yet finalised
the civilian component or the details of the establishment of a logistic concept
and depot.

Having completed its doctrine, operational guidelines, standard operating
procedures, and logistic concept and verified the various countries’ pledges,
these challenges remain:

B The need for additional forces on standby because some pledged forces/ele-
ments are committed elsewhere

Finalisation of the standby concept and roster

Funding

Logistic support and location of the depot

Operationalisation of an early warning system

Interoperability (equipment, etc.)

Effective coordination and communication
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B Capacity building, especially in a civilian environment®

In terms of promoting general SSG in the region, the SSF will probably increase
the capacity for effectiveness in dealing with peace and security, for it creates
collateral capability that can intervene in instances of instability and humani-
tarian disasters. In addition, the force has to comply with the principles, proce-
dures and good conduct as specified by the AU and UN, and the spin-oft will
be the standardisation of norms, procedures and practices that could eventually
cascade to the security forces at national level. For example, peacekeeping train-
ing emphasises protection of civilians, respect for human rights, mitigation of
gender-based violence, and awareness of diversity through the integration of
armed forces from different cultural backgrounds. Given that the members of
the SSF have to undergo constant training, and that through deployment sol-
diers will be exposed to differing conditions, and so forth, the effectiveness of
those in national security sectors that participate will continuously increase.

There is a big question around the accountability of the SSE. Article 7 of
the MoU notes that ‘the SADCBRIG shall only be deployed on the authority
of the SADC Summit’. But, if the SSF is a component of the ASF, then the AU
Peace and Security Council should be the only one that can mandate the AU
Commission to deploy the forces (the region prepares forces and the AU uses
them). Authority to deploy is likely to become a contentious issue in future.
Good governance would necessitate that the SSF cannot mandate itself to in-
tervene, and neither should its political principles. This should rest with the AU.
Already, delays in deployment of forces by the UN or the AU are always due
to political will. If sole decision making on deployment of the SSF rests with
SADC, this will be problematic.

Southern Africa Regional Police Chiefs
Cooperation Organisation

Southern Africa Regional Police Chiefs Cooperation Organisation (SARPCCO)
was officially established in August 1995 with its headquarters in Harare,
Zimbabwe. In 1997 SARPCCO was ‘adopted’ by Interpol, to become its Regional
Bureau for Southern Africa. Since then, the bureau has acted as the Secretariat
for SARPCCO. In 2009 the organisation was integrated into the Organ. However,
the practicalities of this shift are still being resolved within the structures.
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SARPCCO is governed by a constitution, which, among other things,
commits it to achieving certain objectives:

B To promote, strengthen and perpetuate cooperation and foster joint strate-
gies for the management of all forms of cross-border and related crimes with
regional implications

B To prepare and disseminate information on criminal activities as may be
necessary to benefit members in their attempts to contain crime in the
region

B To carry out regular reviews of joint crime management strategies in the
light of changing national and regional needs and priorities

B To ensure the efficient operation and management of criminal records and
the efficient joint monitoring of cross-border crime, taking full advantage of
the facilities available through Interpol

B To make recommendations to governments of member countries in relation
to matters affecting effective policing in the Southern Africa region

® To formulate systematic regional police training policies and strategies,
taking into account the needs and performance requirements of the regional
police services or forces

B To carry out any relevant and appropriate acts and strategies for purposes
of promoting regional police co-operation and collaboration as dictated by
regional circumstances®

The Council of Police Chiefs (CPC) has been the highest decision-making body.
It presides over all policy matters and oversees regional police cooperation as
well as the proper functioning of all SARPCCO structures. Since the integra-
tion of SARPCCO into SADC the relationship between the Council and the
SADC summit has remained unclear.

The Permanent Coordinating Committee (PCC) consists of the heads of
the criminal investigation services of each member country. This committee
coordinates regional cooperation, plans and executes joint crime-combating
operations and implements all SARPCCO resolutions.

The Legal sub-Committee, made up of the heads of legal units of police
forces/services attends to all legal matters that may hamper police cooperation
and lobbies for harmonising regional legislation.
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The Training sub-Committee is made up of the directors of training in-
stitutions of police forces/services. This committee coordinates and conducts
regional operational police training needs analyses and the implementation of
capacity-building interventions.?

The chairpersonship rotates annually among the members.

The strategic plan adopted by SARPCCO early in its existence centres on
the identification of priority crimes, so that as much information as is avail-
able on them is gathered, shared and utilised to ‘counter the[ir] incidence’.
The prioritisation of crimes can be informed by dominant interests, some
of which lie outside the realm of criminal justice systems. In no instance
is this better illustrated than in activities such as terrorism, money laun-
dering, trafficking in counterfeit commodities and trafficking in human
beings. Ranking criminal activities has important strategic and practical
consequences in that it eventually influences decisions on policy shifts and
resource allocation.

As a division of Interpol, SARPCCO is expected to reinforce the criminal
justice input into the process of determining the areas that are most critical
to law enforcement in the region. It also has the responsibility of infusing the
process with contemporary global perceptions, while de-politicising it. This is
part of the reason behind the emphasis on the exchange of criminal intelligence
and the coordination of initiatives. The latter has developed over the years into
joint operations and joint training exercises.

Transnational cooperation in investigating crime can be problematic.
An agreement signed in Harare in October 1997 pertains to cooperation and
mutual assistance in crime combating. It purports to regularise cross-border
police investigations, questioning witnesses, seizing exhibits, and tracing pro-
ceeds of crime in the absence of bilateral or multilateral treaties.”® Questioning
witnesses, arrests, seizures, and tracing proceeds of crime have to be carried
out by police officers of the host country. The agreement preceded the UN
Convention against Transnational Organised Crime, as well as SADC protocols
on cross-border cooperation in this sphere. In the words of the former head of
the SARPCCO Secretariat, Commissioner Frank Msutu:

This agreement opened a new chapter to policing in Southern Africa as it

removes all suspicions about whether one police force or service could act

on information from another. The agreement also allows for the exchange
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of criminal intelligence as the police in the region recognised the fact
that criminals are not controlled by political boundaries. Police forces
have traditionally been taught to be guardians of information. Because of
legislation guarding official secrets, there was previously no scope for pro-
viding information to a foreign police organisation. As a result, criminal

intelligence was jealously guarded and would never be disclosed.?”

The SARPCCO constitution and agreement have assisted in the exchange of
information in order to combat criminal activities in the region, and have fa-
cilitated the planning of intelligence-driven joint operations - at the rate of
two per year in the first five years. These targeted motor vehicle theft, drug cul-
tivation and trafficking, firearms trafficking, fugitives from justice, diamond
smuggling, and illegal migration. Some of the operations involved a cluster
of countries simultaneously. Motor vehicle theft was the focus of attention
in joint Operation V4, which was conducted between February and March
1997, and involved Mozambique, South Africa, Zambia and Zimbabwe. Over
a 12-day period, 1 576 stolen vehicles were recovered, of which 92 per cent had
been stolen from South Africa.?® Other regional operations that followed this
strategy included:

B Operation Atlantic, July 1998, covering Botswana, South Africa and
Namibia

B Operation Midas, June 1998, covering Lesotho, Mauritius, South Africa and
Swaziland

B Operation Stone, April 1998, covering Angola, Botswana and Namibia

B Operation Sesani, April 1999, covering Botswana, Tanzania, Malawi, South
Africa and Zimbabwe

B Operation Makhulu, July to August 2000, covering Botswana, Lesotho,
Mozambique, Namibia, South Africa, Swaziland and Zimbabwe

Although these joint operations were designed to control and seek further
intelligence on drugs, firearms, diamonds and illegal immigration, the
planning sessions noted that motor vehicles were the common denomina-
tor in all the targeted crimes. SARPCCO undertook Operation Mamba
in Tanzania in 2008 and in 2009 Operation Fiela in Lesotho (both target-
ing counterfeit pharmaceuticals).”” Effective control of the trans-border
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movement of stolen vehicles would therefore go a long way towards control-
ling the other crimes.

SARPCCO member countries face certain common challenges, which
have been crystallised as the prevailing priority crimes. At the moment the list
comprises:*

Smuggling and illegal importation of goods and counterfeit commodities
Drug trafficking

Smuggling stolen motor vehicles

Armed robberies

Smuggling endangered species and rare resources
Financial crime

Money laundering

Illegal migration, people smuggling and human trafficking
Terrorism

Stock theft

Corruption

SARPCCO Code of Conduct

SARPCCO Code of Conduct was adopted in Harare, Zimbabwe, in 2001.
It serves as the minimum standard for police forces/services in the region.
Each of the member states is required to implement it at national level.
Police from member states are also supposed to undergo training, organ-
ised by SARPCCO Training Committee, on the aspects entailed in the code
of conduct. The code establishes a basis for the behaviour of the police, in
accordance with democratic standards. Ensuring the implementation of
the code, though, appears to be lacking, as enforcement mechanisms by
SARPCCO are not in place.

Challenges for SARPCCO
Corruption

Corruption weakens the integrity and effectiveness of institutions, corroding
ethical standards. Corruption may impact negatively on the detection, inves-
tigation and prosecution of crime. Interpol believes that corruption ‘fuels’
transnational organised crime and that organised criminals would not be able
to carry out their illegal activities without the complicity of corrupt public
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Box 1 SARPCCO Code of Conduct

Respect for Human Rights: In the performance of their duties, police officials shall
respect and protect human dignity and maintain and uphold all human rights for all
persons.

Non-Discrimination: Police: Officials shall treat all persons fairly and equally and avoid any
form of discrimination

Use of Force: Police Officials may only use force when strictly necessary and to the
extent required for the performance of their duties adhering to national legislation and
practice

Torture, Cruel, Inhuman or Degrading Treatment: No police official, under any
circumstances, shall inflict, instigate or tolerate any act of torture or other cruel, inhuman
or degrading treatment or punishment to any person

Protection of Persons in Custody: Police Officials shall ensure the protection of the health
of persons in their custody and, in particular, shall take immediate action to secure medical
attention whenever required

Victims of Crime: All victims of crime shall be treated with compassion and respect. Police
officials shall ensure that proper and prompt aid is provided where necessary

Respect for the Rule of Law and Code of Conduct: Police officials shall respect and uphold
the rule of law and the present Code of Conduct

Trustworthiness: The public demands that the integrity of police officials be above
reproach

Corruption and Abuse of Power: Police officials shall not commit any act of corruption or
abuse power. They shall rigorously oppose and combat all such acts. Police officials shall
not accept any gifts, presents, subscriptions, favours, gratuities or promises that could

be interpreted as seeking to cause the police official to refrain from performing official
responsibilities honestly and within the law

Performance of Duties: Police officials shall at all times fulfil the duties imposed upon
them by law, in a manner consistent with the high degree of responsibility and integrity
required by their profession

Professional Conduct: Police officials shall ensure that they treat all persons in a courteous
manner and that their conduct is exemplary and consistent with the demands of the
profession and the public they serve

Confidentiality: Matters of a confidential nature in the possession of police officials shall
be kept confidential, unless the performance of duty and need of justice strictly require
otherwise

Property Rights: In the performance of their duties, police officials shall respect and
protect all property rights. This includes the economical use of public resources

officials.” A recent symposium noted that corruption impeded political will
in some countries, to the extent that it prevented the adoption of measures to
facilitate mutual legal assistance and other forms of international cooperation.
In those instances, international legal instruments could well be a source of
support for regionally coordinated law enforcement initiatives.
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SARPCCO is mandated to ensure the flow of crime-related information and
intelligence within the region to enable affected countries to monitor changes
and developments. Corruption is perceived to facilitate and anchor the other
priority crimes. A persistent challenge to law enforcement is the collusion
between personnel in gate-keeping agencies, such as customs or police and
criminals. A complicating factor is the involvement of politically positioned
individuals.*

Capacity

SARPCCO is mandated ‘to coordinate regional training activities in order to
assist in raising the general performance of specialised police units to accept-
able standards’, according to the requirements of the police chiefs of the region,
and to prepare and facilitate any training initiatives that may be required by
Interpol from time to time.*

Legal disparities that may be potentially problematic to police coop-
eration and joint activities should be resolved through the Legal Sub-
committee. Getting a definition of organised crime that can be applied
across the region is an issue on whose resolution intra-regional coordination
seems to depend.

Because SARPCCO has to produce and circulate a valid and useful assess-
ment of the threat emanating from organised crime, it is incumbent on the
Legal sub-Committee to motivate for a universal definition of the phenomenon.
At the time of writing, in January 2010, this had not occurred, with adverse
results for the quality and utility of the regional organised crime threat assess-
ment (ROCTA).

Other pertinent aspects of capacity are:

Personnel adequacy

Forensic support services

Access to appropriate technology
Mobility

Financial resources

Unless the police collaborate with other institutions in pursuing transcontinen-
tal crime barons, successes will be few. What is called for is a paradigm shift in
the direction of integrated confrontation of trans-national crime. At the very
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least, this requires the ability to access, connect and use data from multiple
sources (each of which may hitherto have worked in isolation) in order to iden-
tify and apprehend criminals.

Dynamic criminal environment

The criminal environment changes constantly. New forms of crime crop up
at about the same pace as changes in methods of committing older forms of
crime. SARPCCO’s role in drawing lessons from developments in other parts
of the world remains particularly useful. As Interpol Secretary General Ronald
Noble put it:*

... any open door can also lead to unknown risks. Criminals have shown
incredible skill at employing state-of-the art technology to advance their
objectives. Amazing innovations can become powerful weapons in the

wrong hands.

Criminal innovation manifests itself regularly in new forms of cyber crime, and
the use of stolen personal identity data. Of equal importance is the emergence
of forms of tax evasion committed through profit-shifting strategies involving
multi-national corporations. Innovative criminal stratagems require innovative
responses. SARPCCO is interested in networking closely with organised busi-
ness and dedicated institutions.

SADC Parliamentary Forum

Article 9(2) of the SADC treaty lays the foundation for the formation of SADC
Parliamentary Forum (SADC-PF). SADC-PF was launched in July 1996, making
it ‘technically the oldest regional parliamentary structure’ in Africa.* It acts as
an ‘autonomous institution of SADC’.

The primary objective of SADC-PF is to strengthen the implementation
capacity of SADC by involving parliamentarians in the work of SADC. Other
objectives include facilitating the effective implementation of SADC policies
and projects, promoting principles of human rights and democracy within
the SADC region. In Article 8 (ix) of its constitution, SADC-PF commits its
members to the encouragement of good governance, transparency and ac-
countability in the SADC region and in the operation of SADC institutions,
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in addition to promoting the participation of non-governmental organisations,
business and intellectual communities in SADC activities.*

Article 5 of its constitution empowers the Plenary Assembly, its supreme
policy-making structure:

To consider and make recommendations on policies, strategies and work
programmes of SADC, scrutinise and make recommendations on the
budget of SADC, consider and make recommendations on the SADC
Executive Secretary’s Annual Report ... including SADC audited ac-
counts, consider and make recommendations on any treaties and draft
treaties referred to it by SADC ... study, be briefed and make recommen-
dations on all SADC Sectoral reports.’”

These functions are quasi-legislative in nature, which, as currently constituted
in form, function and competence SADC-PF is not. Not surprisingly, in its ten
years of existence, SADC-PF has not been able to exercise these functions or
such powers as would ordinarily be vested in a formal parliament. Far from
being known for legislative oversight, SADC-PF is ‘perhaps best known for its
observation of elections ... its setting of election standards ... and its efforts to
enhance the participation of women in national parliaments’* Its seminal work
in developing regional election standards and model legislation on HIV and
Aids has largely gone unnoticed by SADC regional policy-making machinery.
Why SADC-PF has not been able to exercise the full extent of the powers con-
ferred to it through its own constitution is an important area of inquiry.

SADC-PF constitution envisages the evolution of the organisation into
a future legislative assembly. But in Article 8(3)(b) it qualifies the legislative
mandate by unambiguously stating that the assembly would not infringe ‘on the
sovereignty of SADC national parliaments’ legislative functions’* This raises
questions as to whether there is a common agenda of transforming the SADC
PF into a fully fledged legislative body with supra-national powers if ultimately
there is no intention of infringing on the sovereignty of national parliaments.
Why even contemplate establishing a regional parliament if it would be sub-
ordinate to national laws and constitutions and lack supranational authority?
Although there was the expressed intention of transformation, there seems to
be lack of clarity on the exact nature, extent of powers and functions of such
a parliament.
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The role and influence of SADC-PF in the policy-making processes of SADC
has been eloquent in its absence. In the ten years or so of its existence, the
SADC-PF has been peripheral to, if not completely excluded from the decision-
making structures and processes of SADC. It has neither been consulted on
nor contributed to regional policy formulation, including the more than twenty
protocols and declarations that SADC has developed so far. Since SADC-PF
is not a formal structure of SADC, and the structural arrangements of SADC
do not envisage a role for parliaments in policy formulation, parliamentarians
come into contact with regional policy and protocols only when ministers bring
these policies and protocols to national parliaments for ratification. By that
time, such policies are faits accomplis because the signatures of heads of state
and government or responsible ministers have already been appended. Given
the hierarchies of political parties and governments in Africa — where the party
leader is invariably the head of state and/or government - parliament’s power
of ratification has largely become an academic or rubber-stamping exercise.
Instances of parliaments withholding ratification in southern Africa are hard
to find.

SADC-PF could act as an accountability mechanism for SADC and the
Organ. However, to do this effectively it has to first clarify its status within
SADC and then develop the capacity to keep effective watch over the Organ.
Central to the clarification of its status is the need for an international agree-
ment or protocol setting out the powers, rights and responsibilities of SADC-PF
in relation to institutions of SADC and/or the transformation of SADC-PF into
a regional legislature with oversight, law-making and budgetary powers such as
those of the East African Legislative Assembly.

Despite these limitations, SADC-PF remains an important institution in
the region for it provides a forum where parliamentarians can get to know one
another and gain insight into perspectives from other countries. They can iden-
tify issues of mutual concern and reach joint positions which they can feed back
into their national debates.*

CIVIL SOCIETY ENGAGEMENT WITH THE SADC ORGAN

The relationship between NGOs and SADC, specifically with the Organ, is
outlined in Article 16A and Article 23 of the SADC Treaty;* Article 4 of the
SADC Protocol on Defence, Peace and Security Cooperation;** and the MOU
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between SADC-CNGO and SADC Secretariat. The MOU spells out the need
for a framework of cooperation between SADC and the Council of NGOs. The
SIPO also alludes to the involvement of civil society in a variety of areas in order
to implement the strategic framework.

To systematise and strengthen its engagement with the Organ, SADC-
CNGO negotiated for more space and structured engagement with the Organ in
2007 and 2008. The result was the Joint Programme of Action adopted in 2008
by the SADC Ministerial Committee. From 2009, there is evidence of opening
up of space by the Organ for civil society to participate in SADC processes.*

However, from the establishment of the Organ, in spite of these policy provi-
sions, there has been little coordinated civil society interaction with the Organ.
Civil society leaders have argued that SADC peace and security framework
and architecture, like any other SADC structure, is largely state centric.** Only
expert organisations such as the Electoral Institute of Southern Africa (EISA);
the Institute for Security Studies (ISS); Centre for Peace Initiatives in Africa
(CPIA); and the African Centre for the Constructive Resolution of Disputes
(ACCORD) have had working relationships with the Organ.

SADC-CNGO and regional organisations such as EISA have collaborated
with the Organ on electoral issues, including election observation missions.
CPIA and ACCORD have been invited on many occasions to train at the SADC
Regional Peacekeeping Training Centre. In addition, through the Training
for Peace in Africa Programme, ACCORD has implemented a peacekeeping
capacity-building programme where the core activities include training civil-
ian and police peacekeeping and peacebuilding personnel; applied research,
publication and dissemination; and policy development. The organisation has
assisted the AU and will work with the SSF to finalise the development of a
policy on civilians and/or mainstreaming the civilian component in SADC
military doctrine.

The staff of the Organ’s directorate contend that they have received a
vast amount of correspondence from civil society organisations solicit-
ing space for engagement, but they would prefer to work with NGOs in a
coordinated fashion.*

A sign of the opening up of the Organ and its increasing collaboration
with civil society is the invitation SADC-CNGO received to participate in SSF
Exercise Golfinho (1-26 September 2009) as civil society civilians. Eleven civil
society representatives from SADC member states participated in the exercise.
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Other organisations, such as International Red Cross and the ISS, were invited
in their individual capacities. SADC-CNGO was later invited to participate in
a post-action review workshop in October 2009 in Harare. This exercise seems
to have been a turning point for civil society as it opened up dialogue on civil-
military relations: civil society representatives held meetings with the heads of
the military, police and civilian organisations during the exercise.*®

The Common Programme of Action agreed to in 2008 is a unique oppor-
tunity for deepening collaboration between NGOs and the Organ. The prior-
ity areas and joint activities agreed to are demobilisation, disarmament and
re-integration programmes in countries such as DRC; participation in SADC
peace-support operations; capacity building in preventative diplomacy and me-
diation; the launch of SADC Early Warning System, election observer missions;
and training the police and military in human rights and democracy issues.*”
The programme details the substance of cooperation between NGOs and SADC
on SSG as well as peacebuilding in its broader sense. SADC-CNGO sees itself
as a platform and facilitator of engagement between NGOs and SADC, not as
an implementer.

KEY CHALLENGES AND RECOMMENDATIONS

The Organ has seen significant progress in its development of regulatory frame-
works, formation of mechanisms and institutions and in its efforts to implement
its plan of action. These initiatives have all contributed to its overall objective
of creating peace and security in the region. However, it faces significant chal-
lenges that it will need to address as it charts a new five-year strategic plan.

B The Organ has paid little direct attention to the governance of the secu-
rity sector of its member states. It must place more emphasis on developing
common standards for the governance and the functioning of national se-
curity sectors. These guidelines have to foreground the principles of trans-
parency, accountability, participation and responsiveness to the needs of the
people

B The Organ has to promote the development of national integrated security
strategies that cohere with a regional security strategy

B SADC needs to build in enforcement mechanisms for non-compliance with
protocols that have been ratified
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Although the Organ is beginning to engage civil society, there is a dire need
for this engagement to be strengthened. Space should be created for civil
society to feed into the ISDSC and ISPDC Ministerial Committees on issues
of policy, strategy and operations

The regional early warning system should be fully operationalised and
should be opened up to involve a broader base of stakeholders

The capacity of the Organ and its directorate is wanting. More human re-
sources need to be invested if this institution is to play a formative role in
peace and security in the region

The creation and/or operationalisation of the SADC Human Rights
Commission, SADC Electoral Advisory Council (SEAC), Mediation Unit
and the Disaster Management Unit must be prioritised

The role of SADC-PF in SADC at large and its oversight on security issues in
particular need to be revisited and completely overhauled

Joint training, joint cross-border operations and exchange of information
on cross-border crime is occurring, but has to be strengthened. SARPCCO’s
effectiveness is being impeded by corruption and capacity constraints at
national level. These need to be dealt with through comprehensive SSG pro-
grammes at the national level
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Botswana

POLITICAL OVERVIEW

Botswana, with a population of 1.84 million, is one of the oldest multiparty
democracies in Southern Africa. Its political context presents the interest-
ing paradox of a functioning democracy premised on a predominant party
system, a weak opposition and civil society, and declining levels of political
participation. The ruling Botswana Democratic Party (BDP) has won every
election since independence in 1965 by overwhelming majorities, and con-
tinues to dominate the country’s electoral politics. The smooth succession or
peaceful transfer of political power from President Festus Mogae to President
Lt Gen Seretse Khama Ian Khama on 1 April 2008 marked yet another
milestone in Botswana politics, underpinning the virtues of Botswana’s de-
mocracy, a process that still eludes some states in sub-Saharan Africa. The
ideals and values of democracy are founded on regular free and fair elec-
tions, the principles of accountable government, responsiveness and trans-
parency, the rule of law, an independent judiciary and legislature, political
tolerance, and freedom of speech and association and democratic control of
the security sector.
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Botswana is widely regarded as a model for democracy in Africa, but little
is done to deconstruct the model to understand the dynamics of its internal
politics. It is one thing to talk about procedural and institutional democracy,
which Botswana has firmly institutionalised, especially electoral democracy,
but it is quite another to talk about democratic politics. Democratic politics is
about how politics is conducted within a framework of democratic values and
practices; it is about power relations between the state and its people.

In his inaugural address in April 2008, President Khama unveiled the four Ds
underpinning his roadmap, namely democracy, development, dignity and dis-
cipline. To underscore his commitment to democratic politics, on the occasion
of opening the Inter-parliamentary Union Conference, President Khama said:

... there can be no substitute for free, fair and credible elections, where
people in any country should be allowed to elect representatives of their
choice, and not have them imposed on them through rigged elections,
brutalising opponents, military interventions, constitutional amendments

to stay longer in power, and one man rule that goes on for decades.*

But concern has been raised across the political divide in Botswana that the
constitution affords the president extensive executive powers, yet the president
is not directly accountable to the people through a direct election. Moreover,
whereas the president enjoys certain immunities while in office, the constitu-
tion does not provide effective oversight structures to constrain the abuse of
political power. The recent and much publicised case involving the secretary
general of the ruling BDP, Gomolemo Motswaledi, and the president of the BDP
and the Republic of Botswana, Ian Khama, is illustrative of this point.

In the run-up to the 2009 Central Committee elections and national elec-
tions, the BDP emerged as an extremely polarised party where candidates were
fielded and positions were fought along factional lines.* Things came to a head
after the party chairman, Daniel Kwelagobe, opposed the position proposed
by the president that those holding central committee positions should not
hold executive government positions. As a result of this lack of agreement, the
president dropped Kwelagobe from his cabinet. The move precipitated severe
polarity in the party where, in an unprecedented manner, party members at-
tacked and de-campaigned one another in public, a trait uncharacteristic of the
BDP. The Party Central Committee elections in July 2009 were contested on the
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Barata Party and A Team tickets. As fate would have it, the Barata Party won all
the central committee positions.*

Using his presidential prerogative, President Khama nominated all addi-
tional members, as well as 77 members to work in the party structures at local
level from the A Team. This was the start of a legal tussle between Motswaledi
and Khama. The president suspended Motswaledi from the party. Motswaledi’s
suspension also barred him from contesting the elections of the Gaborone
Central constituency as a parliamentary candidate of the BDP. Motswaledi
filed a case with the High Court of Botswana to reverse the suspension, but lost.
His appeal was not successful either, on the grounds that the president of the
country enjoys immunity in his private and public capacities.”® Motswaledi lost
the case, but what is material about the issue is that it has brought the constitu-
tion of Botswana into the spotlight because of its democratic deficit. People are
beginning to question the democratic probity® of a constitution that gives the
president total immunity.

There is also concern in Botswana that officers who have served in the secu-
rity sector, especially the military and police, are offered positions in the public
and civil service. This is not unique to Botswana for military officers have the
right to enter politics after retiring or resigning, but it has sparked a debate
about the militarisation of state apparatus in Botswana as more and more high-
profile former military officers have assumed strategic public and civil service
positions. A case in point is that the president and vice-president are former
commanders of the BDE.* It is premature to make an objective assessment of
President Khama’s performance in office as it is only two years since he assumed
office, but there are perceptions that his administration is sliding into authori-
tarianism.>* These perceptions, whether real or imagined, need to be addressed
to inspire trust and confidence in the executive and in the security agencies.

Botswana’s security threats are predominantly internal. These threats are in-
dicated in table 1.

Botswana’s conception of national security, however, has always been shaped
by external conditions. The small size of the population, the long borders, and
because the country always had to react to external threats such as SADF and
Rhodesian raids have all robbed it of a consciously thought-out approach to
national security from within.

Although the government has generally respected human rights there have
been challenges, for example reports of abuse by security forces, poor prison
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Table 1 Botswana'’s threat perception

Internal

External

Non-military threats

Non-military threats

HIV/Aids

[llegal immigrants

Poaching

Unemployment

Income inequalities (a very high gini-
coefficient)

Water scarcities

Power and energy shortages

Single commodity or mineral-led economy
(diamonds/minerals)

Poverty

Terrorism

Declining life expectancy

Road carnage

Domestic crime

Erosion of morals and values
Corruption and white-collar crime
Natural disasters

Drought

Foot and mouth disease

Health threats

Cross-border crime

Undemarcated borders

Global financial crisis

Escalating political turmoil in Zimbabwe and
South Africa

Globalisation

Military threats

Military threats

None

Zimbabwean army confronting Botswana over
recent public statements on the legitimacy of
President Robert Mugabe

Diplomatic breakdown (highly unlikely)
Namibian government pursuing Caprivi
Secessionists (extremely unlikely)

Source Botswana National Security Strategy Review Seminar, 7-9 October 2008

conditions, lengthy delays in judicial processes, restrictions on press freedom,

societal discrimination and violence against women.>

CONSTITUTIONAL, POLICY AND LEGAL FRAMEWORKS

Botswana’s constitution was enacted in 1966. It is the supreme law of the land

and establishes Botswana as a democratic state and law-abiding country. The

constitution confers powers on the president to serve as commander-in-chief of
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the armed forces. He therefore determines their operational use, and appoints,
promotes and dismisses any member of the armed forces.*® The constitution
also authorises the president to delegate any of these powers to any member of
the armed forces as he deems fit. The president enjoys sweeping powers, includ-
ing sole authority in the deployment of armed forces, with no requirement to
inform or obtain the consent of parliament.

The executive presidency in Botswana, although not directly elected by the
people, symbolises the seat of political power. The president as commander-
in-chief of the armed forces has the power to declare war. The president can
appoint the vice-president, cabinet ministers, ambassadors and high commis-
sioners, the commander of the Botswana Defence Force, and many others. The
president controls the key apparatus of the state such as the army, police, and the
Directorate of Public Service. The public service constitutes the administrative
arm of the executive. Public interest organisations such as the Directorate on
Corruption and Economic Crime, ombudsmen, and the Independent Electoral
Commission also report to the president.

The Botswana Defence Force Act prescribes that:

there shall be established and maintained in Botswana a force to be
known as the Botswana Defence Force, which shall consist of: a) the
Regular Force of the Defence Force; b) the Defence Force Reserve, and

may include a Volunteer Force of the Defence Force.””

The BDF Act confers overwhelming powers on the president of the republic.
These include:

B Section 4 of the act gives the president power over the regular and reserve
forces

B Section 5 gives him/her power to assign to the army any task that he/she
deems fit

B Section 6 allows the head of state to deploy the BDF outside the borders of
Botswana

B Section 7 empowers him/her to send with or without his/her consent any
soldier or officer outside the country for military training

B Section 8 gives the president power to determine members of the Defence
Council*®
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Botswana does not have a written policy on defence or a national integrated
security strategy. These would go a long way towards providing a strategic
framework for the development of the military and the security sector as
a whole.

Section 6 of the Botswana Police Act stipulates that the police force shall be
employed in and throughout the country to protect life and property, prevent
and detect crime, repress internal disturbances, maintain security and public
tranquillity, apprehend offenders, bring offenders to justice, duly enforce all
written laws with which it is directly charged, and generally maintain peace.
The police shall also perform such military duties within Botswana as may be
required of it under the authority of the president as commander-in-chief of the
armed forces.

The constitution upholds international standards prohibiting torture,
inhuman or degrading punishment or treatment. Yet, the constitution also
makes provision for corporal punishment and the death penalty.

The code of conduct binding prison officers is contained in the Prisons Act
and in standing orders issued by the commissioner. The act contains a list of
offences, including mutiny, desertion and related actions, bribery, assault, cor-
ruption, disobedience and various forms of prohibited actions.”

Certain policy issues within Correctional Services require urgent attention,
such as the position on HIV/Aids and the high incidence of male rape in prisons.
Homosexuality is illegal under Botswana’s Penal Code. There is a policy of not
providing condoms to prisoners, as this apparently condones sexual activity
among prisoners.®® Furthermore, anti-retroviral treatment is not supplied to
foreign prisoners.*

In terms of the regulations, private security companies in Botswana are
governed by the Control of Security Guards Services, Act 28 of 1984 (CSGSA).*
CSGSA was promulgated to provide for the proper and effective control and
regulation of concerns engaged in providing security guards and matters
connected with this. The Reservation of Security Guard Services for Citizens
Order of 24 July 1998 complements CSGSA and is important in ensuring that
the industry is Botswana citizen-owned. Before the enactment of the Statutory
Instrument of 1998, international companies dominated the private security in-
dustry. For this reason the Statutory Instrument allowed companies to register
only if they were citizen owned. International private security companies that
were already in operation before the enactment of the Statutory Instrument Act
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were not affected. These companies are still in operation in Botswana and find it
very difficult to secure tenders for the provision of security from the Botswana
government, as the requirement of being owned by a Botswana citizen is one of
the conditions for bidding for such tenders.

According to CSGSA,

No person shall, without holding a security service licence - (a) engage in
or carry on the business of providing security guards for any other person
or persons; or advertise himself or hold himself out in any other manner

whatsoever as a person engaged in or carrying on any such business.*

Failure to adhere to this section attracts a fine not exceeding P2 000
(+/-US$291.71) or, in default of payment, imprisonment for a term not exceed-
ing one year. For continuing offences, the liability is an additional fine not
exceeding P500 (+/-US$72.93) for every day the offence continues after the first
day.® In terms of the restriction on the licence holder providing security guards,
no holder is allowed to provide a security guard for any person if the security
guard has a conviction within or outside Botswana or has criminal proceedings
pending against him or her within or outside Botswana. Any knowledge or sus-
picion of such a conviction or pending criminal proceedings attracts criminal
conviction on the part of the licence holder.®

As a result of the shortcomings of CSGSA, Botswana drafted the Regulation
of Private Security Bill of 1998,% which, as of February 2010, has yet to be tabled
before parliament. The bill is still with the attorney-general’s chambers. Among
other things, the bill seeks to establish a private security industry regulatory
board, which will be responsible for regulating the industry. This board will be
a ‘body corporate, capable of suing and being sued in its own name and, subject
to the provisions of the Act, of doing or performing all such acts or things as
bodies corporate may, by law perform’.*’

With regard to gender and security, the constitution of Botswana forbids dis-
crimination on the grounds of ‘race, place of origin, political opinions, colour,
creed or sex.®® Traditionally and until very recently (2008) women have been the
victims of discrimination and were excluded or discouraged from participating
in services related to the security and justice sector, such as the Botswana Defence
Force. Spousal rape, for example, is not recognised as a crime.®” No record could
be found of an official policy preventive of sexual violence within prisons.
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An area where criminal justice processes must improve is in child justice.
There is a general lack of uniformity in statutes affecting children’s welfare. There
is also an absence of support centres for victims of violence in the criminal justice
system. The minimum age of criminal responsibility is eight.”® The Children’s Act
defines a child as being of an age below 14 and a juvenile as being between 14 and
18. Children can be sentenced to imprisonment from the age of 14.” A sentence of
death shall not be pronounced on anyone if it appears that the offender was under
the age of 18 at the time that the crime was committed.”> A sentence of corporal
punishment is limited to six strokes if the person is under 18 years of age.”?

This brief review of Botswana’s policy and legal frameworks highlights some of
the gaps that could be addressed through a consultative review process. This would
facilitate the rebuilding of trust between the security sector and the citizens.

DEFENCE

At independence in 1966, Botswana inherited a fragile and insecure state that
was predicated on the goodwill of its neighbours. Owing to its open-door policy
of accommodating bona fide political refugees, it provoked a backlash from
white-minority-ruled states. In response, the Botswana Defence Force (BDF)
was established in 1977 by an act of parliament.” Botswana therefore estab-
lished a military only eleven years after independence, preferring to spend its
resources on other development issues. The BDF was established to ensure the
defence of Botswana and to guarantee its territorial integrity. It was formed to
serve as a deterrent, rather than offensive force. The nucleus of the new military
- 132 men - was drawn from the Botswana Police Mobile Unit.”> Jan Khama
was one of those first recruits, holding the rank of brigadier general. The BDF,
although comparatively small, grew quickly from its original size to around
6 000 in the 1990s and in 2004 had around 12 000 personnel.”

The Botswana Defence Force Airwing was also formed in 1977 and its main
base is in Molepole. In 2004 it consisted of around 500 personnel. The 2010
Military Balance estimates the current defence force (military and air) at 9 000.

Henk notes that the:

BDF Air Arm was significantly upgraded in 1996 by the acquisition from

Canada of thirteen CF-5A/D Freedom Fighters, Botswana’s first modern

combat aircraft. This was followed the next year by the addition of three
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surplus US Air Force C-130B transport aircraft. These two systems repre-
sented a quantum increase in Botswana’s air combat and airlift capability.
Botswana also acquired new ground force equipment in the mid-1990s,
including a twelve-gun battery of new 105 mm howitzers and twenty
Alvis Scorpion light tanks from the United Kingdom, along with fifty
Steyr-Daimler-Puch SK 105 light tanks from Austria.””

The Botswana Defence Force has no secretariat; nor is there a separate Ministry
for Defence. The Vision 2016 document noted the need for a secretariat as a
civilian link between the BDF and the Minister.”® Defence affairs are ‘handled
by a minister in the State President’s Office who also has responsibility for the
public service and the Botswana Police Service’.”

The functions of the BDF are overseen by the Defence Council, which is
responsible for the control, direction and general superintendence of the force.
Its members are appointed by the president. The Defence Council is concerned
mostly with welfare issues of the military, such as accommodation and com-
plaints from officers.

Since the military does not have unions, the Defence Council serves as the
union. In the past it has reinstated soldiers who were laid off. At the instigation
of the Defence Council the Defence Command and Staft College was formed.
It was also thanks to the council that women were admitted into the army in
2008. There are currently 50 women in the defence force. The Defence Council
is the de facto Ministry of Defence.®

In 2008, after a decision taken by the Defence Council in 2004, the BDF es-
tablished a Defence Command and Staff College to train and develop officers to
lead units in the BDE.* The BDF is generally considered a highly professional,
disciplined and well-educated force but its deployment internally has been a
matter of concern.

POLICE

Prior to August 2009 there were two main police forces in Botswana:** the
Bechuanaland Mounted Police, which was founded by the British colonial ad-
ministration at the outset of the Bechuanaland Protectorate in the mid-1880s;
and the Tribal Police Force, which was brought into existence as an innovation
by Kgosi Khama II of Bangwato, who ruled from 1832 to 1834.%

MONOGRAPH 174 45



THE SECURITY SECTOR IN SOUHERN AFRICA

Bechuanaland Mounted Police evolved into a fairly conventional colonial
constabulary as the Bechuanaland Border Police, then as the Bechuanaland
Protectorate Police, before becoming the Botswana Police Force at independ-
ence in 1966 and, ultimately, the Botswana Police Service (BPS).** The BPS,
established under the Botswana Police Act of 1987 and operating under the
Ministry for Presidential Affairs and Public Administration, has primary re-
sponsibility for internal security.*®

Tribal police were introduced for patrol or security reasons. The immense
fear exerted on the Bangwato by agents of the Difaqane Wars may have led
Khama II to appoint a man to spy on the enemy from a hilltop and warn the
residents of the village about the approaching enemy.*® The Tribal Police evolved
to become a statutory organisation, established under the Local Police Act,
which fell under the Ministry of Local Government,*” with law enforcement
responsibility mainly in the rural areas of the country and working closely with
the Customary Courts.®®

The Police Department is divided into three divisions, namely North, South
and Central, headed by a divisional commander. Police services are divided into
eight branches, namely General Duties, Criminal Investigation Department,
Special Support Group, Special Branch, Traffic, Telecommunications and
Transport, Police College and Departmental Management.®

Police officers total 6 497, which makes a 1:2500 ratio of police to civilians.
The BPS has a total enrolment of 17.8 per cent female police officers. Senior
management positions comprise 31 officers, of whom six are women.*°

The BPS has undergone a series of reforms from the SWOT and GAP analysis to
the first Long-Term Corporate Development Strategy (1997-2003) and Corporate
Development Strategy (2003-2009).” The Long-Term Corporate Development
Strategy committed itself to meeting four goals, including crime reduction, com-
munity policing, human resources, and facilities and support. The Corporate
Development Strategy was committed to ‘Tespecting, protecting and upholding
the fundamental rights and freedoms of the individual’. The police conduct public
opinion surveys to promote good relations and communication with the public.?

In April 2009, the BPS and the Local Police Service were merged. The Local
Police Services evolved from the Tribal Police (above).”* The Local Police were
established under the Local Police Act and fell under the Ministry of Local
Government, with law enforcement responsibility mainly in the rural areas of
the country and worked closely with the customary courts.**
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The merger, which is intended to ensure better coordination of policing
services and improve utilisation of resources, has encountered challenges. These
include declining capacity through resignations, retirements, and departmental
transfers and logistical bottlenecks caused by inadequate housing and office ac-
commodation. The merger has also seen the delayed takeover of non-policing
functions of the Local Police by the Ministry of Local Government and in-
creased functions for the BPS.> The merger has had an adverse effect on the
functioning of customary courts, as the role played by the Local Police has not
been adequately taken up by the BPS.*¢

CORRECTIONAL SERVICES

The Department of Prisons and Rehabilitation (DPR) manages correctional
facilities and the correctional system in Botswana. The DPR was formerly under
the authority of the Ministry of Labour and Home Affairs, but was reported-
lytransferred in August 2009 to the authority of the Defence Council (headed
by the minister of defence, security and justice), which is a division of the Office
of the President.”” This change is not yet reflected in governmental sources of
information, but has been referred to in media reports.

In Botswana, there are 22 prisons and one holding centre for illegal immi-
grants, the Dukwe Centre. Prison Services employs 1 943 people. The overall
prison capacity is 3 994.% As of 2 September 2009 the prison population was
5 216. The population for previous years as indicated in table 2.

Management of the Dukwe Centre and the Dukwe Refugee Camp falls
under the authority of the Department of Immigration and Citizenship, which
is a division of the Ministry of Labour and Home Affairs. The centre is governed

Table 2 Botswana prison population

Year Total
1998 6455
2000 6742
2002 6102
2004 6105
2006 5969
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in accordance with the Prisons Act. The centre has capacity to hold 500, with
separate facilities for women and men. Children are detained with their parents,
and do not have access to education or recreation facilities.!”’

The Ikago Centre of the School of Industries in Molepolole is a rehabilitation
centre, accommodating children who have been convicted and given a custo-
dial sentence. Tkago was set up under the Children’s Act, which provides for
the establishment of youth shelters for juveniles who have been arrested and are
awaiting trial, and schools of industry for the reception, care and training of
‘juvenile delinquents’ in specific skills.'" Such facilities fall under the authority
of the Ministry of Local Government. Ikago became operational in 2002 and
remains the only custodial facility in the country for children who are in con-
flict with the law. It currently takes only male children between the ages of 14
and 18.'2 The centre has capacity for 100, but in 2008 housed only 32 children.'®
There are no facilities for female children.'*

The arrival of illegal immigrants from neighbouring countries, especially
Zimbabwe, has presented the criminal justice system with new challenges. Law
enforcement agencies, particularly the police and the judiciary, are unable to
cope with the level of crime. The courts are reported to experience increased
backlogs and staff shortages, especially prosecutors, making the constitution-
ally guaranteed right to a fair trial difficult to implement. A comparison of
crime statistics indicates disproportionality between the high number of people
apprehended by the police (18 000 to 20 000 per year)'* and the small number
sentenced to imprisonment (the total prison population being roughly 6 000).

In relation to other actors in the security and justice sector, prisons do not
receive sufficient funding to operate optimally. Complaints in the media indicate
that prison conditions are generally poor and they are not adequately equipped
to ensure successful rehabilitation.'” The commissioner of prisons has acknowl-
edged that organisational structures are inefficient and that staff accommoda-
tion is poor.'”” Officers often resist transfers to rural areas, leaving these rural
prisons even less equipped.’®® The prisoners-to-official rate is approximately
25:1, when it should be 5:1-6:1. It is uncertain how much of the 2010 budget is
allocated to Prison Services. Government has set a trend throughout the years
of prioritising funding in favour of the military.

These security and justice development programmes are under way:

B Computerisation of records system in prisons
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Implementation of a pre-release training policy
Improved monitoring of rehabilitation programmes
Plan to address congestion in prisons

Review of prison standing orders

Improved provision of access to HIV/Aids counselling and anti-retroviral
treatment for prisoners

Intensified training of prison officials, focusing on human rights training
B Review of polices and establishment and implementation of clear policies!*’

PRIVATE SECURITY

Botswana’s private security industry is a burgeoning business, which has
grown to accommodate the glaring gaps in the security market.""! The indus-
try is run by the controller of security guard services, who is a public officer
designated by the minister of defence, justice and security."!* In recent years,
the Botswana government has sought to confine the industry to Botswana citi-
zens through the Reservation of Security Guard Services for Citizens Order of
24 July 1998 (otherwise known as the Statutory Instrument of 1998). Section
2 of this order provides that ‘only persons who are citizens of Botswana or
companies which are wholly owned by citizens of Botswana shall be issued
with licences in terms of the provisions of the Control of Security Guard
Services Act’.

According to the controller of security guard services, which falls under the
Office of the Presidency, 789 private security companies are licensed to operate
in Botswana.'® Of this number, about 150 companies are active. This is because
the industry is lucrative but the market is relatively small.

The industry is regarded as essential to complementing the work of the Police
Force. According to the Draft White Paper on Privatisation in Botswana," the
task force (established by the Ministry of Finance and Development Planning)
recommended that the government should consider security services for priva-
tisation or commercialisation."® Since then, a considerable number of tenders
have been advertised in the Botswana Government Gazette for the provision
of security services in government, both local and provincial. The most strik-
ing feature of government tenders is that only bidders who have pre-qualified
in terms of having a valid licence and companies wholly owned by Botswana
citizens are eligible to submit tender offers.
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The laws of Botswana prohibit the use of firearms by private security
guards. Although there are few cash-in-transit heists, G4S Botswana is the only
company that is involved in cash in transit and uses a smoke box to transport
cash (it releases ink to stain the money in the event of robbery). This has acted
as a deterrent to would-be robbers.

Despite the global demand by international private security and military
companies for third-country nationals, there have been no reports of recruit-
ment of Botswana citizens to work beyond the borders of Botswana, especially
in volatile situations such as Iraq and Afghanistan. There is currently no law
that regulates the involvement of Botswana citizens in private security and
related activities outside the country.

INDEPENDENT OVERSIGHT AND ACCOUNTABILITY

Under the constitution, the National Assembly is vested with sovereign
and legislative powers to enact laws that encourage peace, order and good
governance of the country. The assembly is also empowered to authorise
and approve the expenditure of public funds as well as provide oversight of
government activities."

In Botswana, oversight of the security sector is attained mainly through
parliamentary committees such as the Public Accounts Committee, Finance
and Estimates Committee, Foreign Affairs, Trade and Security Committees,
Intelligence Committee, Committee on Population and Development, and
Labour Relations Committee. The importance of parliamentary commit-
tees cannot be over-emphasised. Whereas party discipline is at its maximum
when parliament meets in plenary, parliamentary committees have provided a
platform where less partisan, and therefore more focused, oversight of the ex-
ecutive branch can be performed. These mostly cross-party committees have
the advantage of devoting more time and specialist resources to undertaking
analyses and discussion of more in-depth policy issues, as well as extracting
information, holding accountable the executive and focusing attention on the
effectiveness of its administration, especially in expenditure of public money.
As a result of these strengths, parliamentary committees have often achieved
better quality oversight than parliament sitting in plenary.'”

Under Botswana’s parliamentary model, executive oversight of the security
sector is achieved through parliament. This is because the executive accounts
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for and justifies its management decisions to parliament. The executive branch
represents the seat of government.'

Parliamentary committees, as an extension of parliament, are important
because they facilitate deeper discussion of issues, and are better suited to dis-
charging the oversight responsibilities than the full House. There are four types

of parliamentary committee: the Committee of the Whole House,"’

120 121

standing

122

committees,'? sessional select committees,?! and special select committees.

According to the standing orders of parliament, the committees have:

powers to send for papers, persons and records and move from place to
place, and also have powers to sit after the adjournment of the House, and

have to report to the House from time to time.'?

Most of these committees meet in camera, which has not promoted their public
nature, and the media have not been able to publicise the deliberations of these
committees.

The effectiveness of parliamentary committees in maintaining oversight of
the executive lies not so much in their numbers,'* but in their capacity to hold
government accountable. Perhaps a major flaw in the committee structure of
the Botswana parliament is the non-existence of a parliamentary budget com-
mittee. Parliament cannot hope to influence a budget if they do not have a say
in its formulation or the expertise to know how it is prepared. At present the ex-
ecutive, led by the Ministry of Finance and Development Planning, exclusively
prepares the budget. With the exception of those who have served as civil serv-
ants, most MPs have little to contribute to the budget vote when it is presented
to parliament.

The Public Accounts Committee (PAC) is said to be the watchdog on gov-
ernment spending. The PAC is a parliamentary committee constituted under
Standing Order No 95. According to Section 124 of the constitution, the PAC
receives audited accounts of central and local government (including the police
and military) and of some parastatal organisations from the auditor-general
for consideration. Its mandate is to ensure strict compliance with financial
regulations and procedures of accounting for public monies and stores. The
accountant prepares government accounts and presents a report to the auditor-
general, who in turn ascertains that the funds were spent in accordance with
government procedures. In addition to a financial audit, the auditor-general
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is empowered to conduct a performance audit, and makes representation to
the appropriate minister. After the PAC has looked at the audited accounts, it
submits its report with recommendations to the minister of finance, who will
have them laid before the National Assembly.

Perhaps the biggest limitations of the PAC are that it does not have powers to
surcharge wrongdoers, or to call upon ministers to share the political responsi-
bility of accounting for their ministries. In the past, the PAC sat in camera, but
it has since resolved to make its hearings public.

The work of the PAC is aided by the work of the equally important, but lesser
known Committee on Government Assurances, which is charged with follow-
ing up on commitments and promises given voluntarily by ministers on the
floor of the House in reply to questions at question time and other scheduled
appearances in the House.'” On the whole, the vigilance of this committee is
constrained by the weak presence of the opposition in parliament.

The Committee on Foreign Affairs, Trade and Security occupies a strategic
position in defining the country’s foreign, trade and security policies.

Standing orders of parliament mandate the committee on foreign affairs,
trade and security to interact with the ministry in formulating the country’s
foreign and security policies, but this is not the case. It appears that there is
an unwritten rule that defence and security are no-go areas. Participants at
the Executive Course in Parliamentary Oversight of Defence and Security in
Botswana in 2006 highlighted the need to find an equitable balance between
secrecy as required by security operations, and the accountability and transpar-
ency required of a democracy.'*

The judiciary (High Court, Appeals Court and Judicial Service Commission)
stands as an independent arm of government that guarantees not only the su-
premacy of the constitution, but also equality before the law. Botswana has an
established tradition of upholding the rule of law, and non-political interference
in the operations of the legal system. The executive is expected to uphold the
rule of law, and to enforce court decisions. On the whole, Botswana has fared
well in keeping a relatively clean human rights record. However, there are in-
stances where human rights issues have come into serious question.'”

The auditor-general’s office is statutory and derives its authority from the
constitution. Unlike the ombudsman and the Directorate on Corruption and
Economic Crime, which report to the president, it reports directly to parlia-
ment through the PAC. The position of auditor-general is entrenched in
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the constitution and, like those of the attorney-general and secretary of the
Independent Electoral Commission, he or she can be removed from office only
by a commission. As a result, the auditor-general is able to report freely without
fear or favour.

In line with strict budgetary control, accounting and audit, security sector
accounts do not escape the auditor-general’s examination. Military budgets and
expenditure are subject to public scrutiny and accountability by the auditor-
general and the PAC. Although the office of auditor-general is often limited
by shortage of technical and skilled staff, it produces its reports annually and
makes them available to parliament for discussion. However, the opposition is
often ineffective in picking these matters up and debating them effectively in
parliament. Moreover, the public and civil society take little interest in these
matters, and they do not become issues in the public domain. The auditor-
general’s report that is tabled before the PAC is ammunition for the opposition
to take government to task on its spending of public funds.

An act of parliament created the office of ombudsman in April 1995, but the
office was established only in December 1997. The ombudsman is empowered
to enhance accountability of public administration and check on maladmin-
istration. The office of ombudsman gives ordinary citizens redress in cases of
‘administrative arbitrariness’ perpetrated by government departments.'?® The
president, in consultation with the leader of the opposition, appoints the om-
budsman. The mode of operation is that aggrieved persons lodge their com-
plaints with the office and the ombudsman investigates these cases and makes
recommendations for remedial action.

In terms of security governance, the ombudsman is not allowed to inves-
tigate ‘matters between the government of Botswana and foreign powers and
international organisation’. Nor is he or she allowed to investigate ‘security
matters and complaints by public offices regarding appointments made by the
President within the Public service ... [and] orders to Botswana Police and
Botswana Defence Force’'? Perhaps more fundamentally, contrary to the
practice in other Commonwealth countries such as South Africa, Lesotho and
Australia, where the ombudsman reports directly to parliament, in Botswana
he or she reports to the president. Ultimately, it is only at the discretion of the
president’* that the report of the Ombudsman is tabled in parliament.

An act of parliament established the Directorate on Corruption and
Economic Crime in 1994. The directorate is empowered to investigate cases

MONOGRAPH 174 53



THE SECURITY SECTOR IN SOUHERN AFRICA

of alleged corruption, to prevent corruption, and to embark on an educational
campaign to expose the ills of corruption. It was created out of the realisation
that while Botswana is one of the least corrupt countries in the world,! it need
not be complacent, but must be vigilant, proactive and thwart corruption from
the beginning. Perhaps the most instructive act of corruption and malpractice
was the Botswana Housing Corporation scandal of 1992, in which government
lost millions of pula in corrupt practices. Equally disturbing was the National
Development Bank scandal in which high-ranking government officials cor-
ruptly benefited from write-offs of their loans while the bank experienced
serious financial losses. Another related incident concerns the alleged illicit
land deals in Mogoditshane and other peri-urban areas in which senior govern-
ment officials were implicated.

The Prisons Act creates two mechanisms of oversight of prisons, namely
prison visiting committees (PVCs) and official visitors."*> A PVC is appointed
for each prison, the members of which used to be appointed by the minister.
The PVC is allowed access to prisons, may conduct interviews with prisoners
and may check that basic needs are met. The PVC is appointed to visit prisons
at least every three months'* and submits its report to the commissioner of
prisons. The PVC’s mandate includes the ability to enquire into a complaint or
request by a prisoner and then to consult the officer in charge about this com-
plaint. Ditshwanelo reports that quarterly visits are mostly carried out when
due. However, reports, findings and recommendations are not made public and
there is no duty to make such records public, making independent monitoring
of the implementation of recommendations problematic.

In addition to the PVC, official visitors - judges, magistrates or any persons
appointed by the minister for this purpose — are allowed access to records,
all parts of prisons and prisoners to inspect food, basic conditions and to
enquire into complaints by prisoners. A record is kept by the officer in charge
and submitted to the minister. Again, there is no duty to publish records or
recommendations.

The strength of these oversight mechanisms is that there is a legal framework
for external monitoring to be carried out. But this framework is inadequate
as far as the commissioner is able to refuse entry to external visitors, and the
public has no means of obtaining insight into reports and recommendations by
prison visitors. Another weakness lies in the practical implementation of the
provisions of the legal framework. There do not seem to be clear guidelines or
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strategies supportive of the oversight mechanisms created by law. Reports indi-
cate that recommendations are not always adhered to, since prison conditions
are generally below international standards, and prisoners are often subjected
to ill treatment.’**

In internal oversight, infringements are dealt with in two ways, depending
on the rank of the officer in question. If an offence was committed by a junior
or subordinate officer, the commissioner - or a senior officer authorised by
him - may enquire into the alleged offence and, if the accused is found guilty,
may award one or more of a range of punishments.”* If an offence was commit-
ted by a senior officer, the permanent secretary to the president may appoint a
board of enquiry to investigate the allegations. A record of the board’s findings
must be submitted to the permanent secretary, who will decide on the punish-
ment. Disciplinary punishments include a fine, reduction in rank, dismissal or
a reprimand.’*

If an official is dissatisfied with the outcome of a disciplinary action, he
or she may appeal to the Prisons Council, which may dismiss or uphold the
finding. The Prisons Council is created under Sections 139 and 140 of the
Prisons Act. The Prisons Council does not appear to have any other function
than to deal with such appeals, unless it is instructed by the minister to address
a particular issue.

The Regulation of Private Security Bill of 1998 (still under discussion) pro-
vides for the appointment of the regulator of private security service, who is a
public guard designated by the minister responsible for defence, justice and se-
curity. The bill, however, does not define a ‘public guard’. Among other things,
the bill defines ‘private investigator’, ‘security equipment’, ‘security guard’,
‘private security service’, and ‘private security’.’”” When the bill becomes the law,
it will no doubt shape the private security industry in Botswana significantly.

ROLE OF CIVIL SOCIETY

In light of the weak opposition that characterises Botswana’s political process,
the role of civil society is important. Civil society needs to emerge as a bridge-
builder that facilitates dialogue between the state and the people. However, the
nascent civil society in Botswana has been relatively ineffective, and has not
taken up the challenge of expanding the frontiers of democracy by taking a
part in shaping public policy. MPs in Botswana remain unconnected to civil
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society. Yet civil society, including the media, by its nature as a watchdog of
people’s rights, is strategically located to ensure that governments are transpar-
ent and accountable.”*® However, there are other areas in which civil society has
achieved measurable results.'*

The apathy of civil society in Botswana may be explained by the political
and economic stability that has prevailed in the country since independence.'*
Since then Botswana has maintained an open political system, and its people
have not been subjected to political repression. Unlike other countries in the

region, where mass democratic movements'!

rallied civil society organisations
to unseat undemocratic governments, civil society in Botswana remained rela-
tively passive and uninterested in politics. Civil society has never had reason to
mobilise its people for political ends.

But the role of civil society must be strengthened through capacity building
to improve accountability and transparency in the public and private sectors
and to play its part as a watchdog of good governance.'*? These entities have a

presence in Botswana:

B United Nations High Commissioner for Refugees (UNHCR): The UNHCR
is instrumental in monitoring the activities and conditions of Dukwe Centre
for detention of illegal immigrants. The UNHCR, in partnership with the
University of Botswana, provides legal assistance to refugees and immi-
grants.'”® Other UN agencies (for example UNICEF, UNAIDS, UNFPA and
WHO) support Botswana’s continuing development challenges

B International Committee of the Red Cross (ICRC): The ICRC is a recognised
independent prison visitor in Botswana and is allowed access to prisons

® Ditshwanelo (Botswana Centre for Human Rights): It provides legal assist-
ance, and advocates for the protection of human rights, especially those of
minority groups. It also monitors conditions of detention and implements
strategies to improve accountability of government. Ditshwanelo is very
active and its work is widely respected

B Bonela (Botswana Network on Ethics, Law and HIV/Aids): This organisation
focuses on the prevention and spread of HIV/Aids in Botswana. It lobbies for

the provision of condoms in prisons™**

There are no organised trade unions for employees in the security and justice
sectors.
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The University of Botswana is the only university in the country. Two de-
partments in particular assist in providing access to justice and developing the
justice and security sector through undertaking research projects, studies, polls
and publishing literature on related matters. The Centre for Strategic Studies,
which falls under the Faculty for Political and Administrative Studies, is a
member of the Southern African Defence and Security Management Network
(SADSEM). Its aim is to make a strategic contribution by focusing on the en-
hancement of democratic management of defence and security and strength-
ening regional cooperation mechanisms. Organised courses are attended by
members of parliament, senior military, police, prisons, immigration, govern-
ment officials and members of civil society and NGOs in Botswana. Executive
courses offered by the centre include civil-military relations, defence and se-
curity management, managing multinational peace missions, SSG and parlia-
mentary oversight of the security sector. These courses provide a forum for the
exchange of ideas which will form the basis for democratic governance and SSG
or reform."*> The Botswana Legal Assistance Centre, which forms part of the
Law Faculty of the university, provides free legal aid to persons in civil matters,
but not criminal matters.

Religious organisations and leaders are not particularly known for provid-
ing or assisting in access to justice. Locally, Love Botswana is the best known
for its outreach missions. Studies have shown that the public generally prefer to
approach traditional leaders for assistance in matters requiring the exercise of
justice."® However, religious leaders and organisations are encouraged to par-
ticipate in rehabilitation and reintegration programmes in prisons. The Prisons
Act allows for ministers of religion to visit prisoners who desire their services

and they may hold religious services at specified times and places."*’

KEY CHALLENGES AND RECOMMENDATIONS

Compared to other countries in the region, Botswana’s security sector fares
well. It displays a marked professionalism and is not prone to excessive human
rights violations. Civil-military relations are established in Botswana, but these
can be more clearly articulated in a policy framework. There are notable short-
comings in its legal and institutional frameworks and in its capacity to deliver
effective services. Botswana does not have a national integrated security policy
or a policy on defence. Oversight of the security sector remains relatively weak
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and there is a lack of a civilian-led secretariat of defence and an independent

Ministry of Defence. Civil society in Botswana is also weak and rarely engages

in monitoring the security sector, with the exception of monitoring human

rights violations. We therefore recommend that Botswana:
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Develop the necessary policy and legal frameworks to effect improved
governance

Bring about constitutional reform to enhance the separation of powers and
through it strengthen the institutional autonomy of parliament to hold the
executive accountable

Strengthen and reform the parliamentary committee system and enhance
SSG literacy among parliamentarians

Enhance media and civil society engagement in security sector discourse
Improve human resources, both quantity and quality within the prison
sector

Keep track of and address complaints about human rights abuse by security
sector personnel

INSTITUTE FOR SECURITY STUDIES



Democratic
Republic of Congo

POLITICAL OVERVIEW

The Democratic Republic of Congo (DRC, previously known as Zaire) is a
single decentralised state that consists of the city of Kinshasa and ten provinces:
Bandundu, Lower Congo, Equateur, Western Kasai, Eastern Kasai, Katanga,
Maniema, North Kivu, Eastern Province and South Kivu. It has an estimated
population of 60 million people. It is rich in resources (copper, cobalt, diamonds,
gold, timber, coltan, oil, arable land and water). Yet the DRC remains one of the
poorest countries in the world. This is largely owing to its political history.

The DRC gained its independence from Belgium in 1960. Since then it has
been marred by political instability. In 1965, Joseph Desire Mobutu seized
power in a military coup. President Mobutu soon abolished the constitutional
dispensation that provided for the separation of power between the president,
the prime minister and the parliament,"® and created a one-party state led by
the Mouvement populaire pour la Revolution (MPR). Mobutu’s dictatorship was
based on two pillars, repression and corruption. To preserve and sustain his
reign, he relied on the security forces, especially the intelligence services, and a
system of extensive patronage.
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In April 1990, Mobutu announced the end of the one-party-state system and
the establishment of a multiparty democracy. Two years later, a national confer-
ence was convened in Kinshasa to ensure a successful transition to democracy.
This process, along with the conflict in neighbouring Rwanda, saw the progres-
sive unravelling of the Mobutu regime.

In the east of the country, soldiers from the former Forces armées rwanda-
ises (FAR) and Hutu militias (Interahamwe), who sought refuge in Eastern
Zaire after the Rwandan genocide, launched attacks against Rwanda. Ugandan
rebels of the Allied Democratic Forces (ADF) and those of the National Army
for the Liberation of Uganda (NALU) were also operating in the east. In
October 1996 Rwanda and Uganda invaded Zaire in an attempt to neutralise
their own rebel groups. Soon afterwards, Rwanda and Uganda backed a new
Congolese movement called Alliance des forces démocratiques pour la lib-
eration du Congo-Zaire (AFDL), under the leadership of veteran rebel leader
Laurent Desire Kabila.

The AFDL advanced to Kinshasa and the largely ill-disciplined, unpaid and
ill-equipped soldiers of the Forces armées zairoises (FAZ) refused to engage in
combat with them. On 17 May 1997, AFDL rebels seized Kinshasa and Laurent
Desire Kabila proclaimed himself the new president of the Democratic Republic
of the Congo."*” One year after his accession to power, Kabila fell out with his
Rwandan and Ugandan allies and asked them to leave the country. Rwandan
and Ugandan troops initially withdrew from the DRC, but immediately under-
took a new invasion from the east of the country.

Rwandan and Ugandan commandos were about to topple Kabila’s govern-
ment in Kinshasa when a military intervention from Angola and Zimbabwe
saved the regime. Later, Chad and Namibia also intervened in support of
Kabila. At one point in the conflict, all DRC’s neighbours were involved directly
or indirectly in what became a regional war."** Kabila was assassinated in 2001
and his son, Joseph Kabila, became the head of state.

In December 2002, the Global All Inclusive Peace Agreement was signed
in Pretoria between the Congolese government, rebel groups, civil society and
political parties. The agreement envisaged the installation of a two-year transi-
tion period, at the end of which presidential, legislative and provincial elections
were to be scheduled. It included provisions for the formation of a transitional
government, parliament and new security forces, reflecting the political, re-
gional and ethnic diversity of the country. The transitional government was
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established in 2003, headed by Joseph Kabila and four vice-presidents, among
whom were two former rebel leaders, Jean Pierre Bemba of the Mouvement de
Liberation du Congo (MLC), and Azarias Ruberwa of the Rassemblement con-
golais pour la démocratie (RCD).

The transitional government, with the assistance of the international com-
munity, embarked on a process of DDR and the formation of the new Congolese
military, Forces armées de la République démocratique du Congo (FARDC),
through a process of brassage. Although the transitional government and the
presence of the United Nations Mission in the DRC (MONUC) restored peace
to most of the country, reform of the security forces, especially the military,
has been problematic. This was largely owing to poor conceptualisation of the
DDR process, embezzlement of soldiers’ salaries by military commanders, and
limited financial resources.

The first democratic election in four decades was held in 2006. The transition
to a democratically elected government, however, has not completely removed
the factionalism and violent clashes of the past. Violent clashes broke out in the
streets of Kinshasa in March 2007 between troops loyal to Jean Pierre Bemba
and Kabila’s government troops. Bemba was later exiled to Portugal and, in
2008, arrested in Belgium by the International Criminal Court. Violence also
continued in the eastern DRC, particularly in the Kivus where the Congrés
national pour la défense du peuple (CNDP), the Forces démocratiques pour la
libération du Rwanda (FDLR) and other militia continued their destabilisation
campaign. In 2009 the CNDDP, after a joint FARDC and Rwandan government
military exercise, capitulated and were incorporated into the FARDC.

The security situation remains precarious in the DRC. It will grow in in-
tensity as the country gears up for elections in 2011. Continued violence in the
east, conflicts in Bas Congo and Equateur, incomplete DDR processes, lack of
comprehensive SSR implementation, poor governance and large-scale corrup-
tion, as well as highly fractured, ill-disciplined and poorly resourced military
and police forces, do not bode well for political stability and development in
this country.

CONSTITUTIONAL, POLICY AND LEGAL FRAMEWORKS

The constitution of the DRC was adopted by the transitional legislature on
5 May 2005 and was ratified by the electorate in a referendum on 18 and 19
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December 2005. It came into effect on 6 December 2006. The constitution is the
fundamental, supreme law of the DRC and provides for institutional law and
human rights law.

Executive power is vested in the president (as head of state and commander
of the armed forces) and prime minister (as head of government). The Congolese
constitution provides for a clear separation of powers and control mechanisms.
The president serves a term of five years, renewable only once. He or she is the
guardian of the constitution, national independence, territorial integrity, and
national sovereignty. He or she ensures the performance of international trea-
ties entered into by the state and the running of national institutions, together
with the government. The constitution notes that the president has to cooperate
with the prime minister in the areas of foreign affairs, security and defence.
These areas were previously the exclusive preserve of the president. A bicameral
parliament came into effect with the transition in 2003. Parliament enjoys legis-
lative supremacy and the power of oversight over the executive.!

The constitution guarantees individual and collective freedom, in particular
freedom of movement, enterprise, information, association, of procession and
demonstration, subject to the law, public order and morality. It makes provision
for an independent judiciary. Judicial power is exerted by the Supreme Court,
appeal courts, lower courts and tribunals, civil and military, as well as by the
public prosecutor’s office.

Several fundamental principles of criminal procedure are set out in the
constitution. These include guarantees of due process during arrest and deten-
tion, prohibition of retroactive laws, presumption of innocence, and right to a
fair trial.!*

The constitution establishes these security organs: Armed Forces, National
Defence Council and the National Police Force. The Armed Forces of the DRC
are subject to civil authority and placed under the jurisdiction of the ministry
responsible for national defence. The Congolese National Police Force and
the Armed Forces, according to the constitution, are both apolitical. Human
resources at all levels of the armed forces should be constituted in such a
way that a fair and balanced representation of all the provinces is achieved.
Members of the security services, however, may not form trade unions or
become members.

The Global and All Inclusive Peace Agreement laid the basis for DDR and
SSR in the DRC because it contained the objective of the re-establishment of
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state authority over national territory and the formation of the restructured
and integrated National Defence Force. Through a process of brassage, the inte-
grated brigades were then placed in a functional military structure as stipulated
in Law 04/023. In July 2007 the new Defence Reform Plan was introduced by
the minister, outlining a three-phased reform plan with a four-pillar approach:
deterrence, production, reconstruction and excellence. However, a new minister
was appointed and he devised a new Defence Reform Plan, which retained only
the deterrence and excellence pillars of the previous plan. This has yet to be
passed by parliament. Lack of clear political direction and agreed programmes
and objectives are impeding SSR efforts in the DRC.!*

The DRC’s legal and institutional framework was extensively modified by
the ratification of the Rome Statute of the International Criminal Court in
March 2002 and the enactment of the military justice code and the military
criminal code in November 2002. These legal instruments made it possible to
prosecute members of the armed forces and of armed factions for serious crimes
committed during armed conflicts.”** The new constitution stipulated that the
decisions of the military courts were subject to review by civilian courts, and
placed military judges under the supervision of the judicial services commis-
sion. Military penal code covers crimes committed by members of the security
forces. The crimes of torture, genocide and forced disappearance are not con-
sidered service-related under any circumstances.'®®

An AfriMap discussion paper however notes that ‘military justice is also
rendered ineffective by a legislative framework that is totally anachronistic and
contrary to constitutional and international standards on the right to a fair
trial’. The military command exercises undue influence over proceedings and
there is political interference. In addition, the ‘military courts have extended
their jurisdictions to encompass civilians, a practice that is contrary both to
the constitution and to the African and international standards applicable in
the DRC’. This has meant that only a few crimes, and mostly by lower-ranking
officials, have led to convictions.'

The penal code appears to be comprehensive, eliminating official immunity
for the perpetrators of genocide, war crimes and crimes against humanity and
rejects the possibility of amnesty or pardon for these crimes. It also brings the
war crime of recruiting or conscripting child soldiers into line with internation-
al law standards by defining child soldiers as those under 18 years. It, however,

retains the death penalty for these crimes."”
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DEFENCE

From the inception of the Congo Free State in 1885, Congolese security forces
have been instruments of oppression on which successive political regimes have
relied to perpetuate their domination over and exploitation of the Congolese
people. In the colonial period the military, known as the Force publique, was
instrumental in Belgium’s strategy to assert its often-brutal domination over
the vast Central African territory.

After independence, President Mobutu established the Forces armées zair-
oises (FAZ). According to Library of Congress Country Studies, in 1993 FAZ
had 25 000 ground forces, consisting of one infantry division (with three in-
fantry brigades); one airborne brigade (with three parachute battalions and one
support battalion); one special force (commando/counterinsurgency) brigade;
the Special Presidential Division; one independent armoured brigade; and two
independent infantry brigades (each with three infantry battalions, one support
battalion). Approximately half of the force was deployed in the Shaba Region.*®
From its inception, however, the army was short of a skilled officer corps and of
logistics, and consequently the army consisted of largely untrained ill-equipped
soldiers. The lack of professionalism and often lack of salary produced a preda-
tory army, known for its human rights abuses.

In 2002, participants to the Congolese political dialogue in Pretoria called
for the formation of a professional, disciplined and republican security force.
The constitution of the DRC stipulates that the mission of the military is to
defend the integrity of the territory and its borders. In times of peace, the mili-
tary contributes to economic, social and cultural development, as well as to the
protection of people and their goods.'

In 2003, the transitional government embarked on the creation of a new
military called the Forces armées de la République démocratique du Congo
(FARDC), which brought together combatants of the rebel groups, militias and
the former government military through a process of DDR.

The National Commission for Demobilisation and Reinsertion (CONADER)
was established to carry out the DDR process in which 180 000 ex-combatants
were to be demobilised by December 2006.

The new army, according to the 2005 reform plan, was to consist of eighteen
integrated brigades obtained through the brassage process, a rapid reaction
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force of two to three brigades and, by 2010, there was to be a main defence force
of three divisions.

By the eve of the 2006 elections, only 15 integrated brigades had been formed.
By July 2008, only 102 000 ex-combatants had been demobilised, through the
Programme national de désarmement, démobilisation et réinsertion (PNDDR),
2 600 of whom were women.

The brassage process appears to have been flawed: it had a poor selection
process; no vetting mechanism was applied to prevent human rights abusers
from being incorporated into the integrated brigades; soldiers received only
45 days of basic training, much of which focused on peacekeeping operations
rather than warfare techniques. In addition, soldiers remained poorly equipped
and lived in deplorable conditions.

The situation in the east, in which a hasty mixage'*® process was agreed upon
to incorporate 6 000 CNDP rebels and local militias into FARDC in early 2009,
exacerbated the longstanding issues of payment, discipline, cohesion and per-
formance in the Congolese military.

The Defence Plan, unveiled in 2008, has three phases:

B Phase 1 (2009-2011) envisages control of the military situation, preparation
and implementation for the replacement of MONUC forces, transformation
of territorial units to bring them closer to universal standards, and training
and rejuvenation of the personnel

B Phase 2 (2012-2016) envisages empowerment of the military through the
implementation of rapid reaction units and main defence units. In addition,
it plans to consolidate the territorial defence organisation

B Phase 3 (2017-2018) envisages optimisation of the existent defence system,
territorial units, rapid reaction units and main reaction units. Moreover, it
envisages participation of the FARDC in peacekeeping operations

The plan foresees a total of 145 000 troops, and aims to increase the salary of
soldiers to US$65 a month (previously at US$25).

Besides the army, the DRC has the Garde républicaine (Republican Guard),
national service, an air force and a navy. The Republican Guard is a presidential
force of between 10 000 and 15 000. Members of this force tend to have better
working conditions. Not much is known about national service (paramilitary)
except that it is geared to training the youth and is tasked with providing the
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army with food. The air force is organised into two air groups with a strength
of about 1 800 personnel.' Navy personnel are estimated at around 1 000,
with only one operational patrol craft. Like the army, the air force and the navy
remain in disarray.

Though SSR is seen as a key priority area, progress appears slow, due largely
to a seeming lack of political will. Boshoff notes that ‘attempts to create a
National Republican Army with clear lines of command and control, as well
as democratic oversight, will challenge the power bases and income-generating
sources of influential people.”®?

Towards the end of 2009, the government completed the Draft White Paper
on Defence, which was submitted to parliament. This White Paper calls for in-
tegration of the Presidential Guard into the FARDC, separation of the payment
chain from the command chain, and independence of the military justice from
military structures.

The DRC’s Defence Force needs professionalisation and, given its history,
strong oversight mechanisms. While FARDC has an official chain of command,
it is often meaningless, since some junior officers receive orders directly from
senior politicians or from former rebel leaders, therefore bypassing their im-
mediate commanders. Troops, too, remain divided along ethnic lines and it
is not uncommon to witness clashes between different units of the Congolese
military.'®® Congolese soldiers continue to be involved in human rights viola-
tions, especially in the east of the country.

POLICING

Policing in DRC has been incoherent. Those who performed police functions
came from a variety of colonial and postcolonial structures that were constant-
ly reorganised, renamed, absorbed by other services, or disbanded altogether.
Police duties were assigned both to military and to civilian security organisa-
tions, often simultaneously. The police underwent alternating periods of cen-
tralisation, decentralisation, and transfer of authority. The performance of the
police always remained mediocre at best and, at worst, completely dysfunctional
and occasionally criminal.'*

Founded in 1888, the colonial Force publique fulfilled the basic functions
of a police force and an army. This dual role caused tension in the organisa-
tion and was a major factor in its poor discipline and lack of effectiveness. The
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requirement to act as a police force caused members of the colonial army to be
dispersed throughout the country. There they normally came under the control
of local civilian administrators.'®®

After World War I, military and policing functions were divided into
Garrison Troops (military) and Territorial Service Troops (police). In 1959, the
Territorial Service Troops were reconstituted into the Gendarmerie nationale.'*®
The Garrison Troops were intended to serve as a military force oriented against
an external threat. The Territorial Service Troops had the mandate of a gendar-
merie or police force. Garrison Troops also gradually came under the control of
the civilian administration and acted like a police force. In 1959 the Territorial
Service Troops (between 6 000 and 9 000) were re-designated gendarmes, al-
though their duties and responsibilities remained essentially unchanged. In
addition, there was the Chief’s Police, a rural force based in the local territories,
but not allowed to carry weapons. At independence, this force totalled about
10 000 personnel.'*”

At independence, the Gendarmerie was integrated into the military Armée
nationale congolaise (ANC).'*® Most of the gendarmes were thus incorporated
into the national police, totalling 6 000 of a 25 000-member force. The remain-
ing gendarmerie constituted a small, mostly rural police force.

In 1961, all police functions were merged into a centralised policing unit in
the Ministry of the Interior, the Police nationale. The chaos of the immediate
post-independence period, along with the departure of the experienced Belgian
officer corps, resulted in the disintegration of the Gendarmerie.

When Mobutu came to power, he removed the police from provincial
control and standardised police organisation and equipment. Control became
centralised under the Ministry of Interior (changed to the Ministry of Interior
and Security in 1993). The 1966 law establishing the National Police gave it re-
sponsibility for regular police functions in both urban and rural areas.'?

With an authorised strength of 25 000, the new police force absorbed many
personnel from the overgrown provincial forces. Politically unreliable or unde-
sirable elements were largely culled. The reorganisation was effective in reduc-
ing local paramilitary threats to the regime’s authority. It did not significantly
improve the performance of basic police functions. Additionally, the deploy-
ment of the National Police was limited, for the most part, to urban centres.
Responsibility for internal security and public order in the rural areas remained
mainly with the existing Gendarmerie of the ANC."”
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At local level, a large number of unarmed, untrained, and locally recruited
Zairians still performed basic police tasks in support of local authorities. Their
numbers were estimated at nearly 30 000 in 1993. Some local areas had almost
no police presence as a result of lack of funding to pay them. Even if the police
were present, their local activities typically were not coordinated with the na-
tional police elements. They probably were neither capable of nor motivated to
support national or regional security objectives."”!

On 1 August 1972, President Mobutu dissolved the Police nationale and
merged it into a single force with the largely rural gendarmerie, creating the
Gendarmerie nationale. This significantly increased the size of the national
police force and made it an institutionally and hierarchically equivalent to the
Zaire Armed Forces (FAZ). The political authority of the National Gendarmerie
was transferred from the Ministry of Interior to the Ministry of Defence
(changed to the Ministry of Defence and Veterans’ Affairs in 1993) entrench-
ing presidential control of the police. The inspector-general reported directly to
the president.””?

Another police organisation, the Civil Guard, was set up in 1984. This was
used to intimidate and repress political opponents. In 1985, Mobutu re-arranged
the police organisations once again, creating the Police nationale congolaise
(PNC), by amalgamating the Force publique, Gendarmerie, Police urbaine,
and Guarde civile.'” Its estimated strength at that time was 100 000-140 000
members.

The other important police organisation is the Police au parquet (judicial
police), which is accountable to the justice system. They are the equivalent of
detectives in an anglophone system.

In comparison with the army, the structure and future composition of the
law enforcement sector was largely neglected by negotiators at Sun City. The
only provision relating to the police in the Global and All Inclusive Accord
(Pretoria Agreement) stated that ‘an integrated police force shall be responsible
for the security of the Government and population’.

The creation of the PNC in 1985 brought together a mixture of former Force
publique, civil guard, urban police and gendarmerie. The transitional agree-
ment reached in 2002 then saw combatants from each of the former belligerent
groups being added, including quotas for senior-ranking officers for each group,
regardless of the individual’s training or experience. The result was a police
service that comprised trained and untrained police officers, ex-militia and ex-
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servicemen, and widows and orphans of former agents."” Although new inte-
grated police leaders were quickly appointed and housed with MONUC, lack of
equipment, logistics, training and personnel records posed major obstacles.

The reform and restructuring of the PNC forms an integral part of
SSR efforts in the DRC, being a priority for the transitional government.
Memorandum II on the Army and the Security Forces, signed on 29 June 2003
by the signatories to the Global and All Inclusive Agreement, provides for two
policing units responsible for security during the transition period. The first is
the Close Protection Corps, responsible for the security of political leaders. The
second unit refers to an integrated police unit (IPU), responsible for the general
security environment.'”

The agreement made the police responsible for securing the transitional
elections, instead of the army. The army was to be confined to barracks during
the elections, to prevent former warring groups from disrupting the election
process. This created unprecedented focus and pressure on the Police nationale
congolaise, which had previously always been subordinate to the army.

In mid June 2004, the DRC’s transitional government appointed a new police
high command in Kinshasa, followed by the appointment of provincial police
chiefs.””® Owing to political changes, as well as occasional purges of the police
force, there is a high rotation rate of the high command.

Since 2006, the DRC police have undergone large-scale transformation. The
pre-2006 structure of the police was characterised by human rights abuses,
brutal force, arbitrariness and regime policing."”” For security, citizens tend to
rely on private companies or traditional structures.

According to the International Crisis Group the various police organs are
‘primarily predatory ... used by politicians and officers to pursue individual
political aims and economic goals while perpetrating massive human rights
abuses ... The Congo police have never been able to provide basic law and
order and have themselves ranked among the top abusers of citizens’ basic
human rights.”®

Accusations of unlawful killing, arbitrary arrest and detention, torture,
repression of political opposition and impunity abound. Corruption across
all levels of government and all government agencies remains rampant. The
introduction of formal salaries, which often remain unpaid, if paid at all, has
done little to reduce corruption, and men in uniform still demand money from
citizens as their way of generating an income.

MONOGRAPH 174 69



THE SECURITY SECTOR IN SOUHERN AFRICA

Capacity and oversight are lacking in the police and justice system."”” The
police force has no formal budget or even a clear idea of its workforce. Instead
of an operating budget, it relies on ‘envelopes’ of operational funds. Estimates of
the police labour force between 2003 and 2006 fluctuated between 80 000 and
114 000. A personnel audit in 2006 counted 99 000.'¥°

The army is still deployed to deal with major outbreaks of public disorder, as
a way of bypassing the structural weakness of the police.'

In November 2005, the government established the Groupe Mixte de
Réflexion sur la Réforme et la Réorganisation de la Police Nationale Congolaise
(GMRRR, Mixed Reflection Group on the Reform and Reorganisation of the
PNC). It began its deliberations in 2006."**

Its 23 members consisted of Congolese and foreign police officers, as well
as representatives of institutions (UN and EC) and countries (Angola, France,
South Africa and the UK). Only six were Congolese and all six were police of-
ficials. No participation was provided for Congolese civil society, elected rep-
resentatives, justice personnel, traditional authorities or officials from other
183

national government departments.
An internal DFID document, produced in 2006, claimed that,

during the most recent conflicts the PNC has become dis-integrated. The
PNC mandate extends to not more than forty per cent of the national ter-
ritory and many of its members have either joined composant groups, have

fled into exile, drifted away or regrouped in the capital city of Kinshasa.'®*

The GMRRR submitted reform proposals to the PNC in May 2006. Feedback
was given to it in early 2007. A three-day seminar was then held in Kinshasa
on police reform in April 2007. For the first time, civil society, a variety of state
departments, elected members of parliament and members of the judiciary
participated. The final proposal included the ‘principle of unity’ of the police.
This would result in the integration of the Immigration and Judicial police into
the PNC. It also expressed the achievement of a republican, civil and apolitical
police organisation.'®®

The GMRRR was then tasked with preparing the Comité de Suivi de la
Réforme de la Police (CSRP), a mixed committee to monitor the police reform
process and the basis for most future donor engagement, which was created and
began meeting in 2008.
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The CSRP continues to search for a definition of its role to realise the
police reforms that were conceptualized initially. This CSRP-focused police
reform process was not taken seriously by PNC officers or senior government.
The relationship between the CSRP and PNC leadership was not well con-
ceived. No thought was given to procedures for mandating and report-back
to police command structures. Reform planning is not even communicated to
police officials across the country, many of them completely uniformed about
proposed reforms.'s¢

The European Commission and DFID continue to be central and dominant
players in this process. However, there appears to be complete lack of interest
in police reform by the government or parliament. President Kabila openly
acknowledges that the security sector is weak and abusive, yet the Congolese
government has actively resisted or obstructed international efforts to target
this institutional dysfunction.

The CSRP is nearing the end of its planning phase, but the Draft Police Law
prepared in 2006 has yet to be debated in parliament and the ‘Action Plan for
Police Reform’ is still awaiting ministerial and cabinet approval.

In this political environment, in early 2008 DFID’s parliamentary under-
secretary of state launched a 5-year £60-million Security Sector Accountability
and Police Reform Programme (SSAPRP)' in the DRC. If this DFID plan takes
off as hoped, the focus of reform will shift to police headquarters. The CSRP will
assume the role of monitoring the implementation of planned reforms, impact
evaluation and coordinating donor action.

JUSTICE AND PENAL SECTORS

Justice

In any country, the judiciary plays a crucial role not only in ensuring that
the fundamental rights of all individuals are guaranteed, but in building a
foundation of trust within the society, which allows individuals to cooperate
with one another in order to increase their welfare and that of the society.
On top of that, the judiciary contributes to maintaining security in society,
since there is often a close relationship between institutional failure in the
justice and security sectors and the amount of organised crime activity
in society.'®

MONOGRAPH 174 71



THE SECURITY SECTOR IN SOUHERN AFRICA

However, in the DRC the judiciary is faced with numerous challenges such
as corruption, limited access to justice and the dependency of the judiciary
on the executive. Since the 2006 elections, several initiatives have been taken
by the elected government of the DRC and its foreign partners to reform
the judiciary.

By mid 2007, the elected government of the DRC had elaborated an action
plan on the reform of the judiciary, with the support of Great Britain, France,
the European Commission and the United Nations Development Program
(UNDP). This action plan included ten programmes that sought to resolve
structural issues around the management of the judiciary (finances, human
resources and training, equipments) and judicial policy, and to address lack of
knowledge of the judicial system. At about the same time, the Congolese gov-
ernment initiated the elaboration of several draft papers aimed at restructuring
the judicial system through the establishment of new jurisdictions (that is State
Council, Constitutional Court, Supreme Court, High Council of Judges) that
will ensure the independence of the judiciary.'® However, by the end of 2009
parliament has voted into law only the draft bill on the High Council of Judges,
while the draft bills on the State Council and the Supreme Court are still under
examination.'”® The High Council of Judges has been operational since 2009. It
is made up solely of judges, including (surprisingly) military judges.

In addition, there have been concrete actions on the ground aimed at
improving the provision of justice in the DRC. For instance, the EU has pro-
vided technical and financial support to the Restauration de la justice au Congo
(REJUSCO), an NGO involved in justice rehabilitation projects in Eastern
Congo. The EU’s support is aimed at rehabilitating infrastructure (courts, ve-
hicles), training judicial officials, facilitating the access of women to justice and
raising awareness of the 2006 law on sexual violence.

Despite the reform initiatives initiated in the field of justice since 2006, the
state of the judiciary in the DRC is still a matter of concern. It remains plagued
with problems such as poor working conditions, low salaries for judges, and
intrusion of politicians into judicial processes and matters.""

Some decisions by President Kabila have impacted negatively on the inde-
pendence of the judiciary. For instance, in February 2008, Kabila fired 92 judges
and appointed 26 high court judges, including a chief prosecutor. This happened
when the draft bill on the organisation and functioning of the High Council of
Judges was still under examination in parliament. In July 2009, President Kabila
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again retrenched more than 200 judges on the proposition of the High Council
of Judges. President Kabila claimed that his decision was motivated by the need
to clear the judiciary system of corruption and other plagues. Still, the proce-
dure followed by the president was seen as unconstitutional since the removed
judges were denied the right to defend their cases before the High Council of
Judges. In the light of these actions by President Kabila the independence of the
High Council of Judges is put into question.

The government of the DRC then initiated the selection process for new
judges, as part of its plan to reform the judiciary. At the end of the process, the
government plans to hire 500 new judges in 2010 and a further 1 000 judges
in 2011. The appointment of new better-educated judges is positive, but such
a development can yield sustainable positive results only if the overall judici-
ary is reformed, that is, the working and living conditions of judges have to be
improved and political intrusion in judicial processes must be stopped.'*

The reform of military justice is also an important issue in the DRC, given
the acts of sexual violence and other crimes committed by soldiers of the
FARDC, particularly in the east of the country.

Since 2003, efforts have been undertaken to consolidate Congolese military
justice. Military prosecutors, judges and judicial staff have received training
from MONUC and other foreign NGOs. In addition, the EU has funded the re-
habilitation of courts and prisons through REJUSCO programmes. As a result
of these initiatives, in 2008 a total of 88 cases of sexual violence were registered
in military courts in South Kivu province, compared with only one in 2003."*

Despite progress, the Congolese military justice system remains weak: it has
limited financial resources; there is a shortage of judges; and the intrusion of
military commanders into judicial processes persists. An added problem is that
Congolese law mandates that a judge in a military court must have a rank that
is similar to or higher than that of the defendant. However, because there is a
shortage of higher-ranking judges in the military justice system, it is difficult
to prosecute senior officers suspected of being involved in crimes. Congolese
military justice is not insulated from other military structures either.

Military commanders in the DRC continue to be powerful figures that are
treated as untouchable. No senior military commander has been prosecuted,
although some are known to have been personally involved in acts of sexual
violence. Military commanders usually interfere in judicial processes, pressu-

rising prosecutors to drop charges against their soldiers.’**
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Penal sector

The Congolese penal system is faced with problems such as overcrowding, poor
sanitation, rape of minors, inadequate security, corruption and prolonged de-
tentions. The government, with the backing of foreign partners, initiated the
development of three regulatory codes: correctional code; code on judicial
organisation and competence of the judiciary; and penal code. Since then, the
elaboration of the correctional code and the code on judicial organisation and
competence of the judiciary has been completed, while the penal code is still
under examination in parliament. In addition to these initiatives, MONUC and
the EU have funded the rehabilitation of prisons, especially in the east of the
country, through REJUSCO projects.

However, the reform of the penal system in the DRC remains unsatisfac-
tory. Corroborating this view, participants at the workshop on penal reform
in June 2009 in Kinshasa acknowledged the devastating state of the Congolese
penal sector and pledged to provide the minister of justice with practical meas-
ures and strategies aimed at launching effective reform of the penal system."*®
Meaningful reform of the Congolese penal sector, however, will take place only
when the overall justice system has been transformed.

PRIVATE SECURITY

The private security industry began to emerge in the DRC in the 1980s. It grew
from a few companies to between 35 and 45 registered companies in 2007,
employing about 25000 personnel - compared with 70 000 in the police.”*
The growth of this industry is attributed largely to a perceived lack of security
provision by the state and by the growth in the number of international compa-
nies and expatriates in the country. Ownership of private security companies is
dominated by internationals, but the employees are local.

Private security companies (PSCs) provide services as diverse as guarding,
access control, alarm and response, cash in transit, general packet radio service
(GPRS) tracking, VIP escort and transport of mining assets, risk analysis, as-
sistance after traffic accidents and with car breakdowns.””

MONUC is one of the biggest clients of these security companies.

PSCs fall under the responsibility of the Department for Civil Protection of
the Ministry of Interior. The industry, however, is largely unregulated. There
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is a law that prohibits active or former public security employees from being
recruited by the PSCs.

Without this restriction, public security employees could massively seek
employment in the private sector where salaries are four to seven times
higher ($20-$40 compared with $90-$150). Preventing the recruitment
of former or active public security employees is the most important issue

in the vetting and screening process.'®

The potential for commercialisation of the PNC is worrisome. In 2001, the PNC
formed the Brigade de Garde, which was originally designed for special situ-
ations, VIPs and government officials, but is now available to everybody who
is willing to pay. Its size in Kinshasa is about 6 000, and in other provincial
capitals about 1 000."? This has become a source of extra income for police and
thus creates income disparities within the police force. It also has the potential
to create a conflict of interest and to generate disloyalty.

INDEPENDENT OVERSIGHT AND ACCOUNTABILITY

The long-term security of any country can be assured only when security serv-
ices are professional and operate under a democratic framework that ensures
that they are held accountable by civilian authorities.

Parliament and civil society are crucial oversight mechanisms for the secu-
rity sector. Since its installation, after the 2006 elections, the Congolese parlia-
ment has struggled to hold this sector to account. After the successive military
defeats against CNDP rebels in 2007 and 2008, parliament became eager to
oversee the management of funds allocated to the military and to push for
quick reforms of the FARDC. The Lower House, under the leadership of Vital
Kamerhe, decided to establish special commissions to investigate the manage-
ment of funds by the military, Central Bank, and other government agencies.
However, the initiatives taken by Kamerhe angered the Kinshasa government.

Tensions reached their height when Kamerhe denounced the decision by
President Kabila in early 2009 to allow Rwandan troops to enter eastern Congo
without informing parliament. Kamerhe was forced to resign and was replaced
by one of Kabila’s loyalists, Evarist Boshab. There is thus a need to strengthen
the ability of parliament to effect sufficient oversight.
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The police in the DRC have never operated within a democratic environ-
ment. Senior police officers still understand their mission as protecting the state
from internal or external enemies.

In an incident in Bas Congo, the capital of Province Orientale, at the be-
ginning of 2008, Human Rights Watch observed many instances when soldiers
and police officers fired indiscriminately at demonstrators.?”® Reprisal killings
continued for days and months afterwards as soldiers and police officers al-
legedly summarily executed injured persons and others suspected of being
opposition supporters.

Over the last few years a number of high-profile assassinations have gen-
erally been ascribed to members of the security services, mostly the military,
but also the police. These include Daniel Boteti, a vice-president of the capital’s
provincial assembly, at the beginning of July 2008, for which two members of
the republican guard were arrested. The murders of journalists Franck Ngyke
Kangundu in June 2006 and Bapuwa Mwamba in July 2006 remain largely
unresolved, but suspicions abound of police or army complicity. The most
recent case is that of Floribert Chebye, the head of Voix des Sans-Voix (Voice
of the Voiceless, VSV) found strangled on 2 June 2010. He had been called to a
meeting with the inspector-general of police, General John Numbi, the previ-
ous evening. The inspector-general was suspended soon after this incident.

On 4 June 2010 the US State Department issued a release that accurately
sums up the general state of affairs:

We are concerned about the killings of other human rights defenders in
the DRC in recent years, and note that Congolese human rights groups
remain particularly vulnerable to harassment, arbitrary arrest and deten-

tion, and other abuses by security forces.?"

Issues of major concern in the DRC are the prevalence of popular justice; kill-
ings in Province Orientale and North and South Kivu; political killings in Bas
Congo and Kinshasa; deaths in prisons; sexual violence and extrajudicial ex-
ecutions; impunity; and the weakness or absence of the criminal and military
justice systems.

The police have not yet been fully demilitarised, and in addition have
absorbed a large number of ex-rebels and demobilised soldiers, few of them
whom have received police training. Oversight mechanisms meet resistance
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from the police hierarchies, which operate within a managerial culture where
questioning authority is neither encouraged nor tolerated. This has been heavily
criticised by Congolese civil society. The DRC government’s general disregard
for oversight and accountability mechanisms results in democratic oversight
remaining a serious challenge.

External oversight of the PNC is exercised through the Ministry of Interior
and Security. Internally the PNC has established a division for internal moni-
toring — the Inspection-Générale d’Audit. However, the internal accountability
system for the PNC is delegated by the constitution to the armed forces of the
DRC. Thus, incidents of indiscipline by police officials are dealt with by the
military justice system.

A number of government agencies have potential police oversight functions.
These include the National Electoral Commission (only during election times),
the High Authority of the Media and Communication (also largely during elec-
tions) and the offices of the public prosecutors. Congolese and international NGOs
and research groups (such as Global Rights, Human Rights Watch) play a role in
providing independent, civil society scrutiny over the behaviour of the police.?*

The judiciary’s role as an overseer may be limited. The constitution includes a
provision that judicial decisions are enforced in the name of the president, which
may result in illegitimate political interference in court decisions. The president
has the authority to appoint and dismiss a judge without any restriction.

The Assembly and Senate Committees on Defence and Security also have
oversight powers. These were exercised early in 2008. The inspector-general of
the PNC was called to appear before parliament after police shootings in Bas-
Congo. The inquiry was broadcast on television.

The development of civil oversight institutions in the DRC has been led
almost exclusively by external partners working at national and local level to
reform governance. However, even here ‘international partners have paid little
attention to the role of parliament in terms of budget-approval and oversight, as
well as passing legislation essential for police reform’.>”

A number of international organisations (such as Global Rights, Human
Rights Watch) non-governmental organisations and research groups play a role
in providing independent, civil society scrutiny of the behaviour of the police.?**

Again a large number of institutions and organisations are involved, some
of whom may have an oversight component as part of a larger programme. The
major players in civil oversight reform are the same players that are currently
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engaged in police and justice sector reform. There are significant overlaps with
these more highly funded programmes, which are complementary to oversight
and judicial reform efforts.

The United Nations Development Program (UNDP) started a US$390
million governance programme in 2008 that will run through to 2012. The
political governance branch of the programme seeks to provide support for
institutions such as the parliament and provincial assemblies, as well as po-
litical parties, the media, and civil society organisations. The legal and security
governance component will work towards judicial reform, capacity building in
the security forces, efforts to combat corruption in public administration, and
action to strengthen internal and external audit institutions.?*

UNDP claims that the programme priorities were determined through a
broad-based consultation and dialogue with the DRC government, parliament,
civil society organisations and international financial and technical stakehold-
ers, but it is likely to be sensitive.

The Carter Centre has worked in the DRC to help strengthen democracy
since observing the country’s 2006 elections through a series of initiatives to
strengthen the justice sector, including the judiciary, police force, and various
government ministries dealing with human rights protection.

Since 2007, the Carter Centre has trained more than 200 Congolese police

officers?*®

and judges in human rights policy and practice; established and
trained a network of Congolese NGO partners in human rights; and trained
women and men as paralegal consultants in the prevention and redress of

gender-based violence.

The Centre offers training in both human rights legal frameworks as well
as professional skills needed for the daily application of human rights
standards, including the investigation and prosecution of crimes of sexual
and gender-based violence, the rights of minors, and the right to due

process for all detainees."”

DFID contracted the Institute for Democracy in Africa (Idasa) to assist in the
GMRRR process. Working with the South African Police Service (SAPS), it fa-
cilitated and hosted a series of conferences to discuss reform. Up to the end of
2009 it managed projects to ensure that civil society and citizens are informed
of the issues surrounding reform of the police force, in addition to providing an
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enabling environment in which these groups can contribute to the process.”*®

The programme supported the creation of a national civil society network on
SSR, which has over 100 members; and nodes in every province.

The International Centre for Transitional Justice (ICTJ) has a Swedish-
funded programme in the Congo, which includes a focus on accountability for
human rights abuses as well as a focus on SSR. It has:

organised several training programs in 2009 of leading civil society actors
to raise awareness of the links between transitional justice and secu-
rity system reform (SSR), particularly police reform. ICTJ is engaged in
ongoing advocacy on army and police reform, seeking to infuse a justice-
sensitive approach to SSR by advocating for the identification and removal
of past human rights abusers from the army, police and other security

forces and create ongoing accountability mechanisms in these sectors.?*”

ROLE OF CIVIL SOCIETY

Since the beginning of the civil war in 1996, civil society has been involved in
initiatives that sought to bring about peace. Civil society delegates participated
in the Pretoria political dialogue of 2002, which paved the way for political
transition. During the transition period, civil society leaders occupied signifi-
cant positions in transitional institutions, such as the head of the Independent
Electorate Commission. Since 2006 they have also been involved in SSR proc-
esses, though these have been limited to police reform.

Civil society delegates and experts were instrumental in helping the govern-
ment elaborate a national doctrine for the Congolese police. In addition they
sensitised members of the Defence and Security Committee of parliament to
the need to pass laws that are attuned to good governance of security forces.
Since late 2009, civil society organisations have dispatched a team to parliament
to provide expertise and guidance to parliamentarians who are examining the
draft papers on the reform of the police and the military.

Civil society, however, still faces opposition from the government, which
does not always appreciate its contribution in security-related issues. Moreover,
security forces systematically target journalists and leaders of civil society who
openly challenge the government regarding issues of human rights abuses, SSR,
corruption and democracy.?? Civil society itself needs to be better schooled in
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the structures and functioning of the security apparatus so that it can play a
more meaningful oversight role.

KEY CHALLENGES AND RECOMMENDATIONS

Since 2003 the DRC has undergone a number of reforms aimed at reconstruct-
ing its political and security environment after a long civil war. Post conflict re-
construction is being conducted in an environment of continued instability in
the east, tension between political parties and with severe resource constraints.
It is therefore not surprising that there are question marks about the existence
of sufficient political will for the far-reaching transformation of the security
sector in the DRC. Security sector reform appears to have been conducted in fits
and starts and has therefore largely been incoherent. There is no overarching
SSR/governance programme guiding the reforms in all the different security
institutions. The Police law prepared in 2006 has yet to be passed, the defence
reform plan is still in flux and draft bills on the State council and High Council
of Judges are still under examination. All the security institutions and the ju-
diciary areplagued by poor working conditions, lack of resources and intrusion
by politicians. The independence of oversight institutions is questionable and
their capacity for oversight is limited. We therefore recommend the following:

B The DRC should consider developing a national integrated security strategy

®  All institutions in the security sector need serious attention in terms of pro-
fessionalisation, depolitisation, and capacity building

B The independence of the justice sector, including military judges, must be
safeguarded

B Regulation of private security must be addressed

B Develop a comprehensive SSR/SSG programme that incorporates Intelligence

B Strengthen oversight mechanisms, especially parliamentary committees of
individual security institutions and the committee on public accounts

B Civil society must be included in SSR processes and capacitated to play a
meaningful role

B Attention must be paid to prisons, especially in relation to outdated laws
and regulations, and shortcomings in infrastructure

B Sexual violence by civilians and the armed forces is a matter of grave concern
and effective measures to combat it have to be put in place
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POLITICAL OVERVIEW

Lesotho gained independence from Britain in October 1966. A coup by the
Royal Lesotho Defence Force in 1986 led to General Lekhanya becoming
head of state until 1993. Democracy was restored in the 1993 election after the
victory by the Basotho Congress Party (BCP). The BCP split in 1997 and many
members of parliament followed the prime minister to the Lesotho Congress
for Democracy (LCD), which came to power. An army mutiny in 1998 was
quelled by intervention from SADC forces. An interim political authority was
established and facilitated new elections in 2002. In April 2009 an assassination
attempt on the prime minister failed.*"!

For more than 30 years of its four decades of independence, Lesotho has
been characterised by internal political instability, weak democratic institutions
and practices and partisan security institutions. Lesotho presents an interesting
case study for investigation of the interface between governance and security
and justice institutions, because it is the only country in the Southern African
region that has experienced extreme forms of governance - from military rule

to constitutional democracy.?
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Although experiencing high levels of poverty, high HIV/Aids prevalence
and unemployment, Lesotho enjoys a modicum of political stability. However,
the attempted assassination of Prime Minister Pakalitha Mosisili*"* in 2009, in
what was perceived to be an attempted coup, demonstrates the fragility of poli-
tics. Despite this incident, Lesotho has remained politically stable with secu-
rity institutions and the judiciary performing their tasks, albeit with a number
of challenges.

According to the UN, institutions that comply with the principles of good
governance are ‘participatory, consensus oriented, accountable, transparent,
responsive, effective and efficient, equitable and inclusive and follows the rule
of law’."* Even more importantly, good governance ‘assures that corruption is
minimised, the views of minorities are taken into account and that the voices
of the most vulnerable in society are heard in decision-making’.?"* This concept
ensures that institutions are responsive to the present and future needs of
society. The sections that follow discuss the constitutional and legal environ-
ment, and the main security institutions with a view to exploring the extent to
which they follow good governance principles.

CONSTITUTIONAL, POLICY AND LEGAL FRAMEWORKS

Lesotho is a parliamentary constitutional monarchy, with King Letsie III as
head of state. Executive power resides with the prime minister.

The constitutional, policy and legal frameworks of Lesotho establishes four
primary state institutions responsible for security: Lesotho Defence Force
(LDF); National Security Services (NSS); Lesotho Mounted Police Services
(LMPS); and Lesotho Correctional Services (LCS). The LDF is ‘established by
Article 146 of the 1993 constitution, which states that ‘there shall be a Defence
Force for the maintenance of internal security and the defence of Lesotho’.?!®
The prime minister is commander-in-chief and determines the operational
use of the LDF. But the appointment of the commander of the LDF rests with
the king.

The Ministry of Defence developed a defence policy in 1995. This policy
notes that the LDF should be apolitical, accountable, capable and affordable,
thus speaking to the security reform measures deemed necessary after the coup.
The Defence Force Act was passed in 1996, ‘aimed at providing the structure,

organisation and administration, as well as discipline for the forces’?”
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Since 1993 three major initiatives to reform the Lesotho Mounted Police
Services (LMPS) have been introduced, namely the 1997 White Paper on Police
Reform, the 1998 Police Service Act, and the five-year Development Plan for the
LMPS (1998-2003). The White Paper provided the vision, which was ‘to build a
professional police service able to discharge its law and order functions without
political bias and in partnership with communities’.? The LMPS was envisaged
to provide:

a high quality Police Service in Lesotho and in conjunction and con-
sultation with the community, other organisations and agencies seek to
promote the safety and security of the individual, reduce crime, disorder

and fear and enhance confidence in the rule of law.?*

At the heart of the White Paper was the commitment to maintain an effective,
efficient, and accountable police service, as well as to enhance internal discipline,
and build confidence and trust between the police and the public. It emphasised
democratic partnership between the police and the public in order to achieve
three basic strategic goals: reduction of crime, improvement of service to the
public, and efficient management of police resources.”?” These were important
shifts that provided a framework for democratising the LMPS.

The Lesotho Mounted Police Service Act of 1988 outlines the duties of police
officers: to preserve peace and maintain law and order; to prevent all offences
against persons or property; and to detect offences, apprehend offenders and
bring them to justice. Many of the reforms promulgated in the 1998 Act were
not implemented. A reform committee was established in 2004 to fast-track
reform, and this saw movement in a number of areas, including the establish-
ment of the Police Complaints Authority.?*'

The constitution of Lesotho requires that people in detention should be
treated within the human rights framework. It prohibits the use of torture,
physical assaults and any inhuman treatment of detainees by security agents.
It stipulates that ‘no person shall be subjected to torture or to inhuman or
degrading punishment or other treatment’.?”* Lesotho Correctional Services
(LCS) recognises the need to treat inmates within the human rights frame-
work as reflected in their policy. The LCS policy on the fundamental human
rights of prisoners stipulates explicitly that constitutional rights should
apply equally to all prisoners, regardless of their crimes, race or gender. The
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legislation for the incarceration of inmates adheres to rules regarding the
treatment and separation of children in conflict with the law, and women from
men as well as convicted from awaiting-trial prisoners. The law also provides
that pre-trial detainees and convicted prisoners should be held in separate
prisons. However, reports indicate that pre-trial detainees were held with con-
victed prisoners, although civilian and military/security prisoners were held in
separate facilities.??

Private security firms are regulated under the Private Security Officers Act,***
while the conduct of guards is regulated by the Private Security Guards (Code of
Conduct) Legal Notice 91 of 2003 and Private Security Officers Regulations.?”
These regulations provide a code of conduct for all security guards to abide by.
However, the challenge is lack of capacity to enforce this regulation.

DEFENCE

The army evolved as a paramilitary police — the police mobile unit - in the
1960s, transformed into a modern army in 1980, and into the Lesotho Defence
Force in 1986.%2° The LDF consists of an army and an air wing, with a personnel
component of around 2 100 people. The army consists of the defence headquar-
ters; 7 infantry companies; 1 support company; 1 armoured reconnaissance
company; 1 artillery battery and 1 logistics support group.?”

The primary role of the LDF is to protect the territorial integrity and sover-

eignty of Lesotho. Its secondary role includes:

Assistance in the preservation of life, health and property

Provision and maintenance of essential services

Upholding law and order in support of the police as directed by government
Support to state departments as directed by government

Compliance with international obligations such as peacekeeping-support

operations and regional military cooperation®*

The military in Lesotho have been at the centre of much of the political ma-
noeuvring in the country. The BNP, whose rule was founded on the support of
the security services, was dislodged by a military coup. The military then ruled
Lesotho from 1986 to 1992. Again, after the democratic election of the BCP,
disquiet was noted in the army.
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The turbulence, therefore, had less to do with salary demands by the se-
curity establishment; it was a veiled political challenge to the new BCP
government to safeguard interests and security of forces, which are his-
torically aligned to the BNP.?#

These aspects of the defence force prompted the SSRs that transpired.

The democratisation and civilianisation of the LDF was critical in ensuring
that it was subject to civilian authority and accountable for its activities and pro-
grammes.”’ One of the important tasks of the democratic government that came
into power in 1993 was to create a civilian authority to manage the affairs of the
military and ensure that it was accountable to the government - of the people.
The Ministry of Defence was established in 1994, albeit against a background of
direct military control of civilian life, something that was diametrically opposed
to the aim and mandate of the ministry. The immediate task of the ministry was
to de-politicise the military and put in place governance structures to reduce
political interference on issues such as promotion and even recruitment into the
military. Entrenching the principles of good governance was important in ad-
dressing the problems of nepotism, corruption and politicisation of recruitment
based on political affiliation. It also addressed the low levels of public confidence
and impartiality of the military in providing services.

Military recruitment is based on objective criteria of education and fitness and
no longer on party affiliation and ethnicity. Recruitment is made from Basotho
who meet the basic requirements and fitness levels. This has been important in
depoliticising the military and creating a professional army that can serve the
interests of the country. Lesotho’s constitution advocates for gender equality, but
we were unable to determine how many women are part of the LDF.

POLICING

The Batsotholand Mounted Police was established in 1872 with 110 men. At in-
dependence the police was the main law enforcement agency.”' The LMPS was
used as an instrument of coercion by the ruling BNP after independence and
through the years of military rule.?* It now numbers 3 000-4 000 officers.?** Of
these an estimated 83 per cent are male.?**

According to the Police Strategic Plan (2006-2009), the police planned to

reduce incidences of crime by 30 per cent per annum by 2007. The targets were
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priority crimes such as stock theft, sexual offences, murder, commercial crimes,
robberies and housebreaking.

The Operational Services Department is commanded by the deputy com-
missioner of police: operational services, whose main responsibility is to oversee
to the national planning, development of crime prevention and reduction
strategies. He or she is assisted by the assistant commissioner of police: crime;
assistant commissioner of police: complaints and discipline and three regional
commanders. The Operational Services Department is responsible for:

Formulating policy recommendation on national operation incidents
Planning national operation events
Preventing crime

Managing and controlling human and material resources*®

The Child and Gender Protection Unit (CGPU) in the police administration
was established in 2003. The CGPU, which has branches in all 11 police districts
countrywide, deals with crimes against women and children, especially abuse.

JUSTICE

The Lesotho Country Strategy Paper and National Indicative Programme for
2008-2013 developed a project entitled ‘Strengthening the Lesotho Justice
Sector’. The project intends to help realise the national vision for the justice
sector, adopted in 2004, which aims to:

have a justice sector committed to providing a professional service in
safety and security, accessible and efficient delivery of justice, improved
rehabilitation of offenders, effective human rights protection system for

all and promotion of zero tolerance to corruption.***

The main obstructions to an effective justice system are slow legislative reforms,
lack of material, financial and human resources, inadequate administrative pro-
cedures and case management processing systems, non-existence of specialised
professional and technical training, restricted access to legal documentation,
limited communication on judicial proceedings, and lack of knowledge of exist-
ing legal rights. As a result of the ineffective case management system, civil and
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criminal cases are adjudicated with disconcerting delays. Statistics compiled by
the Directorate of Public Prosecution in August 2007 indicated that a stagger-
ing 19 750 criminal cases were pending prosecution in the magistrates’ courts
and a further 1 507 cases were pending prosecution before the High Court.?”

To address some of these challenges, the judiciary is waiting for the Judicial
Administration Bill, which will bestow operational and financial autonomy to
the courts and ultimately remove the judiciary from the executive’s control.
The Ministry of Justice, Ministry of Law, Law Society and Directorate on
Corruption and Economic Offences face similar problems of capacity and
human resources.

CORRECTIONAL SERVICES

The Lesotho Correctional Services (LCS) is located in the Ministry of Justice,
Human Rights and Correctional Services. The ministry provides administra-
tive support for two departments in the criminal justice system: the judiciary
and correctional services. The ministry is charged with ‘the dispensation and
administration of justice, protection and promotion of Human Rights and
the rehabilitation of offenders’. Whereas the judiciary is responsible for the
administration of justice, the correctional services department is responsible
for the rehabilitation of offenders. The LCS is tasked with ‘contributing to the
maintenance and protection of a society that is just, peaceful and safe’. This it
does through:

carrying out the sentences of the courts by detaining all inmates in safe
and secure custody whilst retaining their human dignity; promoting self-
respect, social responsibility and human development of all inmates; and
ensuring reformation, rehabilitation and social reintegration of inmates

into society.?®

Despite constitutional provisions protecting rights of imprisoned persons,
reports point to a failure by the prison system to entrench them. There are wide-
spread allegations of human rights violations of people in detention by prison
officials. According to Lesotho Council of Nongovernmental Organisations
(Lecongo), reports by inmates confirm that they were beaten while in police
detention and prison.” In 2004 the Office of the Ombudsman recommended
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disciplinary action against a warden at Mohale’s Hoek prison after two prison-
ers killed themselves following allegations of abuse by the warden. No action
was reported to have been taken against the warden. Similar abuses were inves-
tigated, but no action taken against the culprits. The allegations of mistreatment
of inmates were confirmed by a US State Department report, which concluded
that ‘the use of force and physical assaults of detainees by the police and prison
officials appear to be common in Lesotho’.?*°

In 2007 the ombudsman’s report documented abuse of prisoners at Quthing
Correctional Services, which resulted in an inquiry being launched.**' The
inquiry revealed serious abuse of prisoners and resulted in the command-
ing officer being transferred to another facility. Unfortunately, there were no
reports of action being taken against other prison officials who were implicated
in this inquiry.

The lack of adequate basic infrastructure in most prisons in Lesotho contrib-
uted to prisoners being denied their basic human rights. The majority of prisons
were in a terrible state of disrepair. Reports by the Office of the Ombudsman
from 2002 to 2008 criticised the conditions under which prisoners were kept.
The 2004 report, which was based on inspection of prisons in Berea, Leribe,
Butha Buthe, Mohotlong and Quthing, found that the prison buildings did not
meet modern standards.*** These prisons were too small for their population,
which ‘is never below the building’s capacity’.?** Further, the report found that
buildings were not being maintained, some of which looked ‘like they were last
painted in 1964°.** In Berea prison, the report found that:

when it rains there is leaking in the old rusting roof. There is no ceiling in
the roof. The floor is not tiled and inmates sleep on that bare cracked con-
crete floor which needs topping because there are no beds or mattresses/
sponges though there are tattered ones in some cells.?*®

A 2009 report by the Council of NGOs made similar findings, suggesting that
few or insignificant changes had been made towards ensuring that inmates
lived in habitable conditions in prisons.*¢ Awaiting-trial prisoners and con-
victed prisoners lived in appalling conditions. Inmates slept on thin mattresses
or on floors in filthy cells. Toilets were kept inside cells where inmates live. This
exposed them to unhygienic, unhealthy conditions and diseases. As a result,
infectious diseases such as tuberculosis spread easily. This was made worse
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because the prison population of inmates was often almost double the capacity
and prison cells were overcrowded.*"

However, a 2008 report by the Office of the Ombudsman found that changes
had been made, especially in addressing the problems of uniforms, bedding,
blankets and feeding, but noted serious concerns about the risk of diseases
spreading easily because of poor management of people who were sick.?*® Most
prison institutions kept sick and healthy prisoners together, with the possible
consequence of diseases spreading or cross-infection between sick inmates.

A lot of inmates were complaining of diseases which are commonly as-
sociated with HIV/Aids, but no investigation had been made into the
prevalence of HIV/Aids in our Correctional Institutions. Inmates had
little or no information about HIV/Aids. They had no access to condoms
and government’s policy on the distribution of condoms to inmates was
frowned upon by prison authorities for the reason that there was either no

policy or that such a policy were not known to them.?*

The minister responsible for LCS acknowledged the problems and stated that
the findings in those reports were indisputable, particularly as the appalling
conditions in the prisons.”® Although implementation had been slow because
of budgetary constraints on the part of government, efforts were being made
to carry out recommendations by the ombudsman and human rights organisa-
tions. There had been considerable improvement in the prison diet, some prison
buildings were being renovated, and electrification of some prisons in the rural

areas was ongoing.>!

PRIVATE SECURITY

Private security has expanded in Lesotho since the late 1990s, predominantly
owing to insecurity caused by crime and to negative perceptions of the police.
Whereas in 1980 there was only one private security company (Security
Lesotho), in 2002 there were seven registered security companies and ap-
proximately 13 unregistered. Initially, these firms were used only to protect
businesses, but a growing number of households are employing the services of
private security firms. This increase in firms is believed to be related directly to
negative perceptions of crime and of the capacity of public state institutions to
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provide public safety. Expansion in the private security market has been aided
by a growing mistrust of the national security forces, especially with the police.
This mistrust is increased by perceptions of high crime levels, particularly
serious and violent crimes.*?

The private security industry is often attractive to skilled army and police
personnel. Private security guards are frequently paid much higher salaries than
state security personnel. As a result, the LMPS and the LDF, as well as former
security personnel, are regularly targeted by the private security industry.

In particular, difficulties in procuring firearms make it attractive to employ
retired and former security personnel because of their training contacts. In ad-
dition, most have private firearms. Private security companies are permitted to
procure firearms, but are required to apply for firearm licences in the same way
as civilians, a process that can take more than two years, and presents a signifi-
cant constraint to arming the industry.?

Basotho people are relying increasingly on the private security industry
for safety and security. In the study, one respondent indicated ‘businesses in
Lesotho and middle class people are heavily relying on private security firms to
protect their businesses and homes’.?** In fact, the respondents all agreed that
the private security industry had to a large degree taken over the responsibility
of the state to protect its citizens. There was also a suggestion that public insti-
tutions rely heavily on the private security sector to arrest alleged criminals.
According to one respondent, himself a former police officer and now a security
guard, ‘this over-reliance of the police on the private security to arrest alleged
criminals has resulted in the police turning a blind eye on acts of brutality by

security guards’.**

INDEPENDENT OVERSIGHT AND ACCOUNTABILITY

The parliament of Lesotho consists of the king, Senate and National Assembly.
The general feeling is that owing to the dominance of LCD party from 1998,
parliament lacks the capacity to drive the transformation process. The most
critical challenge that still confronts the Lesotho government is to reform the
way in which parliament monitors and oversees the roles and functions of the
security establishment and, indeed, plays a key role in this process of SSR.

The National Assembly is the main legislative body. It enacts laws for the
good governance and administration of the country and scrutinises the political
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executive on the management and administration of their portfolios. The National
Assembly is the lower chamber of the country’s bicameral parliament. The key
responsibility of parliament includes overseeing state institutions, including the
security institutions. On the other hand, parliamentarians are responsible for
ensuring a free flow of information, informing citizens and consulting with citi-
zens about legislative proposals and government programmes. However, the role
of parliament in overseeing the military is weak because there are no effective
parliamentary committees in place to watch over the executive functions.

The Ministry of Defence (MoD) was established in August 1994. This was
seen as a political expression of civil control of the military through both the
executive and legislative arms of government. The political authority of the
LDF is the minister of defence, who is also the prime minister of Lesotho. The
minister is accountable to the executive and to parliament for the activities of
the LDF.

The overall operation of the MoD is governed by four main principles:

B Separation of military and civilian powers in order to restrain involvement
of the army in partisan politics

®  Legality of all operations — all operations by the LDF should be conducted
within the framework of the law

B Accountability of the LDF to the elected civilian authority through the MoD
and Defence Council

B Transparency of the activities and functions of the LDF through the provi-

sion of annual reporting to parliament of the activities of the army**

The MoD’s mandate is confined strictly to administrative and executive func-
tions, while all operational responsibilities of the armed forces are the domain of
the Defence Council. This is an important oversight institution for the defence
force. The Defence Council comprises the minister of defence, the principal
secretary of defence, the commander of the LDF, a secretary, and two other
members (civilian or military) who are appointed by the defence minister. The
prime minister, as head of government and of the Ministry of Defence, is the

chairperson.?”

The prime minister is the most important individual in manag-
ing civil-military relations.
The Defence Council plays an important role in strengthening oversight and

accountability mechanisms in the military. Its other functions include making
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recommendations to cabinet on defence policy, and on conditions of service
of soldiers. It also addresses complaints relating to LDF members. With input
from the Defence Council, the MoD is expected to develop policies to trans-
form the LDF into an apolitical, accountable, capable, and affordable defence
force. That the Defence Council participates and makes recommendations in
the policy-making process is itself a milestone in entrenching good governance
principles in the military.

The constitution also makes provision for the Defence Commission, which
is responsible for the appointment, discipline and removal of members of the
Defence Force, members of the Police Force and members of the Prison Service.
The commission consists of the prime minister, the commander and deputy
commander of the defence force; the commissioner and assistant commissioner
of police; and the director and deputy director of the national security service.
The Defence Commission decides on the appointment of the commissioner of
police, but the commissioner of police is in command of the police service.”*

Section 117 of the Constitution of Lesotho, Audit Act of 1973 and Statutory
Bodies Act of 1973 establish and set out the mandate of the auditor general. The
auditor general and the Public Accounts Committee provide regular oversight
of, and reports on, expenditure of the security sector institutions.

The Office of the Ombudsman was established in terms of Section 134 of
the 1993 constitution and the 1996 Ombudsman Act. The ombudsman is ap-
pointed for a four-year term by the king, acting on the advice of the prime
minister. The mandate of the Office of the Ombudsman is to protect citizens
against infringement of their rights by public- and private-sector organisations.
The office investigates and recommends preventative and remedial actions on
complaints related to maladministration, corruption, injustice, human rights,
corruption and degradation of the environment. The ombudsman has inter-
vened in many issues, such as requests for the release of unlawfully withheld
salaries; reinstatement of employees suspended illegally from their jobs; and
compensation for and repair of houses in communities close to large-scale
development projects.

The office is not adequately resourced and therefore constrained by short-
ages of staff, financing and equipment. But to its credit, the office appears to
function without undue governmental or political interference.?*

The police have been placed under the civilian and political authority of the
Ministry of Home Affairs. To guard against political interference in the police,

92 INSTITUTE FOR SECURITY STUDIES



EDITED BY CHERYL HENDRICKS AND TAKAWIRA MUSAVENGANA

a directorate was created in the ministry to provide administrative support and
to make certain that the police carried out the reforms proposed in the 1997
White Paper on Police Reform. This directorate is an important oversight struc-
ture which monitors police performance and deals with grievances of police
personnel. Importantly, the head of the directorate, the principal secretary, is
a civilian.

To avoid political intrusion in the work of the police, the White Paper gives
the commissioner of police greater latitude to determine police plans and utilise
resources required for policing, albeit in consultation with the minister of home
affairs. The White Paper states that:

The Commissioner alone must have the direction and control of the
Lesotho Mounted Police Service. No politician should be allowed to give
the Commissioner or his officers instructions about particular police

operations.*®

Some argue that this provision is incompatible with the norms and standards of
policing in a democratic society.

Because the LMPS enjoys semi-autonomy, some have contended that the
police cannot be regarded strictly as part the Ministry of Home Affairs and

261 claims that

subject to the bureaucratic red tape of the civil service. Matlosa
the LMPS is a special unit within the Ministry of Home Affairs. Similar to the
Defence Council, the police have established the Police Negotiating Council,
through which staff interests are mediated and represented.

The White Paper introduces a new participatory approach to certain criti-
cal areas of the policing service - police-community partnerships, resource
mobilisation and utilisation - as well as new police management, and a new
directorate of police. This approach was designed to ensure that policing plans
are accessible to the public and incorporate views and opinions from the public.
For example, a consultative process involved consulting with communities in
different regions, all feeding into the national plan. Based on the implementa-
tion of the annual plan, the commissioner of police is expected to produce an
annual report and submit it to the minister of home affairs at the end of each
financial year, who then reports to parliament.

The ombudsman submits a report annually to parliament. The core func-
tion of handling complaints is performed by the Investigations Unit of the
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Ombudsman’s Office. Complaints from the public have to be made in writing to
receive official complaint status.

The Public Complaints Authority (PCA) is an independent statutory and ci-
vilian oversight body that monitors police abuse of power and human rights vi-
olations. It was established in 2003 in terms of Police Service Act,** but became
operational only in 2005.2% Its primary objective is to oversee the operations of
police, their conduct with the public, their general protection, and conditions
under which they work. It is composed of four members drawn from the police,
private law practice and judiciary. The secretariat of the PCA has 34 members of
staff, including investigators and administrative staft.

The PCA cannot receive complaints direct from complainants. Legislation
prohibits members of the public from approaching it with their complaints.
Such complaints therefore have to be submitted through the commissioner of
police or the minister of home affairs. The PCA can only investigate complaints
it receives from the commissioner of police. The commissioner decides which
complaints the PCA can investigate. Nor does the PCA have powers to summon
police officers or to arrest them for criminal conduct. The arrest of a police
officer can be made only by the police on the instruction of the commissioner.
Further, on completion of the investigation, the PCA can only advise the police
on how to proceed or refer cases to the ombudsman and assist in opening crimi-
nal cases against the police. This constitutes a serious limitation to the PCA.

In 1997 the army was called in to restore control after a significant mutiny
by junior officers in the police. After these events there were renewed efforts at
reform which led to the promulgation of the new Lesotho Police Act in 1998.
The legislation included the creation of three oversight institutions, Lesotho
Police Complaints Authority, the Inspectorate and a civilian Directorate of
Policing. The directorate had been established a year before and operated with
the Ministry of Home Affairs to support the administration functions in the
police. A legacy of this period is that Lesotho and South Africa are the only
other police organisations in the region to have collective bargaining arrange-
ments with employees.?**

The police generally do not take the PCA seriously because it has no real
oversight power over them. Lack of recognition has often caused problems and
frustrations which bring into question the level of effort the PCA can put into
investigating complaints, knowing that they cannot do much to implement
their findings. The PCA has had to address this challenge by interfacing and
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working with the police to make them understand its mandate. However, to
deal appropriately with this problem, its mandate must be extended to be able
to summon and have access to police officers during investigations.

The Amendments to the Police Act in 2003 conferred more powers on the
PCA by obliging all organs of state to cooperate with it. In 2005, the author-
ity received 48 complaints and, at the end of the year, made recommendations
concerning disciplinary action to the minister of home affairs and public safe-
ty.?® No action appears to have been taken, however. In 2009 this dropped to 20
complaints, of which 14 were investigated and seven were closed.

Lesotho also has a Directorate on Corruption and Economic Offences, es-
tablished under the Prevention of Corruption and Economic Crime Offences
Act of 1999. According to this act, the directorate is required to investigate com-
plaints, prosecute corruption, subject to the Directorate of Public Prosecutions
directive, and prevent corruption and educate against the evils of corruption.
The directorate is mandated to investigate any complaint of corruption against a
public body, including the police. There appears to be little interaction between
the Directorate on Corruption and Economic Offences and the Directorate of
Public Prosecutions.

The minister of justice, human rights and correctional services is the execu-
tive member responsible for ensuring that the LCS delivers on its mandate. In
turn, the minister, permanent secretary and head of the LCS are important role-
players in monitoring the services provided by LCS on behalf of government.

The Office of the Ombudsman has played an important part in ensuring that
the human rights of people in correctional facilities — inmates and employees —
are protected and respected.

To strengthen the oversight role of the LCS, the Minister of Justice, Human
Rights and Correctional Services created the Human Rights Unit to assist
the LCS in adhering to acceptable human rights standards. This unit has in-
dicated that many important human rights issues still require closer scrutiny
within the LCS. The rights of those detained in correctional facilities require
priority monitoring.

ROLE OF CIVIL SOCIETY

NGOs and civil society organisations (CSOs) are influential in strengthening
the democratic culture of the country. Organisations that work in the security

MONOGRAPH 174 95



THE SECURITY SECTOR IN SOUHERN AFRICA

sector environment are often concerned with accountability of security insti-
tutions, abuse of power, and human rights abuses. Although there are many
NGOs in Lesotho, few of these organisations work with state security institu-
tions. Those that do so include South African organisations such as the ISS, the
Centre for the Study of Violence and Reconciliation (CSVR), and the Electoral
Institute of South Africa (EISA). A few Lesotho-based organisations also work
with security institutions. These include the Transformation Resource Centre
(TRC), Catholic Commission for Justice and Peace (CCJP), Women and Law
in Southern Africa (WLSA), and Lecongo. The CCJP is one of the few organi-
sations that monitor the rights of prisoners, police brutality and police abuse
of vulnerable groups, including women and children. It was also instrumental
in developing the National Vision and Strategy for the justice sector. The TRC
advocates for reform of the police service in order to reduce incidents of police
brutality and abuse of power.

Otbher civil society establishmentsthat have emerged in the security sector,
albeit still in their infancy, are trade union organisations. A staff association
was formed to look after the interests of police officers, while a new union
in Correctional Services was launched in February 2010. The absence of
trade unions has successfully kept issues in security institutions out of the
public domain.

LCS policies and regulations recognise the part that citizens and NGOs play
in monitoring human rights and conditions of prisons. LCS prison regulations
acknowledge visitation rights to correctional facilities by committees of chiefs,
church ministers, representatives of the business community, advocates of the
High Court, NGOs and citizens. These committees are authorised to visit any
prison without the prior knowledge of the prison director, and are generally
allowed to inspect correctional facilities. Church ministers may conduct church
services in the facility with prisoners. There is no censorship as these commit-
tees are able to report their findings to the prison director and the general public
through the media.

Officials from the ICRC and other international human rights groups are
often permitted to visit and monitor conditions in correctional facilities and
to report on them. In December 2007 a committee comprising government
officials and the Lesotho Red Cross visited a number of facilities to evaluate
the level of professional training and activities for inmates. The committee con-

cluded that inmates received satisfactory professional training and guidance.?*®
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This contradicted the conclusions of the ombudsman in 2008, who found that
prisoners spent their days idling in crowded cells.

There are limitations to the civil society sector’s engagement with the secu-
rity sector, for example lack of funding and of recognition. Lack of government
recognition has resulted in civil society and government operating in relative
isolation of each other. Lack of capacity in civil society organisations and the
difficulties of accessing security institutions have been aggravated by the lack
of a clear framework for cooperation and communication between the govern-
ment departments and civil society organisations.*

The media are important role-players in the oversight of security institutions.
The media - electronic and print — are prominent in exposing abuses by the
security institutions. The independent media have been more proactive. Four
independently owned English-language weekly newspapers; four private radio
stations; a private local television station, South African public television and
global satellite television, as well as radio broadcasts, are widely available. These
independent media have the reputation of exposing and criticising govern-
ment services and performance. As a result, the relationship between them and
government could best be described as hostile. State-owned or state-controlled
media consist of one radio station; a daily newscast (one and a half hours) on a
local television channel; and two weekly newspapers. All state media faithfully
reflect official positions of the government.

KEY CHALLENGES AND RECOMMENDATIONS

Lesotho, despite the political challenges after the 2007 general elections
and continued SADC mediation efforts to resolve the electoral dispute, is
relatively stable. The country has undergone security reform measures that
have seen the entrenchment of civil-military relations and the formation of
oversight mechanisms for security institutions. These mechanisms, however,
still require strengthening for effective oversight, particularly the parlia-
mentary committees. Lesotho also has the requisite policy and legal frame-
works, but the capacity to enforce this legislation remains wanting. There are
serious constraints in its judiciary and it is hoped that the pending Judicial
Administration Bill will resolve some of the challenges it currently faces.
Lesotho’s prisons lack basic infrastructure and many reports speak to the
health risks this poses. We therefore recommend that:
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B Parliamentarians should be capacitated to exercise their oversight duty

B There are capacity constraints in many of the institutions, particularly
justice, the Office of the Ombudsman, Child and Gender Protection Unit,
and prisons. There are also questions about the independence of the judici-
ary. These issues should be addressed in a comprehensive SSR programme
involving all security services and the justice sector

B The violation of basic rights of accused persons by the police and of con-
victs by correctional service officers are areas of concern that need to be
addressed
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POLITICAL OVERVIEW

Like many Southern African countries, Mozambique’s political history is
steeped in colonial and post-colonial struggles. Colonial and post-colonial rule
was dominated by weak administrative structures. Portuguese colonial rule
under Antdénio de Oliveira Salazar (1932-1968) and Marcelo Caetano (1968-
1974) constituted an autocratic and corporatist regime supported by the Catholic
Church, the military and the secret police. Characteristic of the Portuguese
Estado Novo (New State) was its violent approach towards any opposition.

By the 1960s the nationalist movements in the Portuguese colonies had
begun to take militant action. In June 1962 three exiled Mozambique groups
merged into a single new organisation, the Frente de Libertacdo de Mo¢ambique
(Frelimo) with Dr Eduardo Mondlane as its first president. In 1969 Mondlane
was assassinated and Samora Machel succeeded him.

The decolonisation of Portuguese Africa occurred after a left-wing military
coup in Portugal ousted the Estado Novo dictatorship that had run the country
since 1926. The People’s Republic of Mozambique came into existence on 25
June 1975, with Samora Machel as president. Soon after independence in 1976
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Mozambique closed its border with Rhodesia. It also supported Rhodesian lib-
eration movements and the African National Congress (ANC). This resulted in
frequent commando raids into Mozambican territory by Rhodesian and South
African forces. The government also had to contend with armed opposition
from the Resisténcia Nacional de Mo¢ambique (Renamo), created at the end
of 1976.

After a peace agreement between Frelimo and Renamo was signed in 1992,
Mozambique made remarkable progress in achieving and consolidating democ-
racy, peace and stability. The country’s first multiparty elections were held in
1994. In these elections Frelimo, which had ruled the country since independence
in 1974, secured the majority of votes, though the political contest was extremely
close. Frelimo has continued to rule since then. The transition of the presidency
in 2004 from Chissano (known for moderation) to Guebuza (perceived as a hard-
liner) brought with it a different style of politics. Guebuza has sought to tighten
the grip of Frelimo on the state, economy and public life in general.?*® This has
heightened tensions between Frelimo and Renamo once again. However, Frelimo
won by a landslide victory of 75 per cent in the 2009 elections.

Although Mozambique has experienced an impressive rate of economic
growth, this has been concentrated in a few regions, and economic dispari-
ties remain a significant feature of the country. Donor-supported policies and
reforms, however, have produced macroeconomic stability and rapid growth,
which has positioned the country as a model for post-war reconstruction and
economic rehabilitation.® Frelimo’s election promises concentrated on the
youth, demobilised soldiers, corruption, and better administration/service de-
livery. This indicates that Mozambique’s security challenges are largely internal,
many still reflecting the repercussions of the civil war.

CONSTITUTIONAL, POLICY AND LEGAL FRAMEWORKS

Mozambique’s constitution was approved and enacted in 1990. It is the foun-
dation document for the security sector. The constitution defines the goals of
the national defence force as protecting national independence, preserving the
country’s sovereignty and integrity, and guaranteeing the normal functioning
of institutions and the security of citizens against armed aggression.””® The
president is commander-in-chief of the armed and security forces. He has the
power to:
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declare a state of war and its termination, declare a curfew or a state of
emergency, to sign treaties, to preside over the National Defence Security
Council, and to appoint, exonerate or dismiss the chief of general staff,
the police commander, the branch commanders of the armed forces, and

other superior officers of the defence and security forces.””!

The Defence and Security Act 17 of 1997 provides policy direction for the secu-
rity sector. The principles underlining the defence policy include:

B Collective responsibility of citizens for national defence, promotion of state
security and public order

B The strengthening of national unity and the safeguarding of national
interests

B Prohibition of compulsory conscription and voluntary enlistment into the
defence and security services of citizens under 18 years

B Political neutrality of the defence and security establishments and their
obligation to abstain from participating in actions or activities that could
jeopardise the internal cohesion and unity of the nation

B The exclusive fidelity of the military to the constitution and other binding
legal texts, and obedience to the commander-in-chief

B Respect for the use of legitimate force where necessary to accomplish peace
and security, the emphasis being on conflict prevention or the negotiated
settlement of conflicts

B The creation of a peaceful and secure climate at national, regional and inter-
national level

B The construction and maintenance of a stable and peaceful international

order?”?

The act was supposed to precede sector legislation, but the defence sector is the
only one that has produced such legislation.?”?

The Police Force of the Republic of Mozambique (PRM), the Criminal
Investigation Police (PIC) and the Rapid Reaction Police (PIR), which is a paramili-
tary force, fall under the Ministry of the Interior.””* The police force in Mozambique
has been described as ‘not consistently subject to the law, or ... adequately account-
able, accessible, impartial, representative or transparent’.”” There is no White Paper

on Policing in Mozambique and a paucity of legislation governing the police.
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The legal framework on prisons consists of the constitution, the body of

domestic statutory norms,*

and binding and non-binding international norms
and instruments, for example the UN Convention against Torture, UN Standard
Minimum Rules on Treatment of Prisoners, and Kampala Declaration. The
main instrument regulating prisons is legislation dating back to colonial times.
However, amendments and incorporation of international instruments with
improved standards provide an adequate regulatory basis for prison manage-
ment and for the proper treatment of prisoners. Criticism generally focuses on
the fact that statutory norms lack provisions dealing with parole conditions.?””
In addition, serious questions pertain to compliance with the legislation and
norms. Although there is general recognition and acceptance that prisoners
retain the rights prescribed under the law, the overall observation is that once
they are deprived of their liberty, other basic rights are compromised.?”®

Mozambique does not appear to have a code of conduct or any related docu-
ment that provides clear rules for security officials and a supporting disciplinary
code and procedure.

The constitution, however, makes provision for the protection of human
rights, including the right of citizens to access courts, the right to information,
freedom of the press, independence of the media, and broadcasting rights.

DEFENCE

At independence, the new state hurriedly formed a new national army from the
guerrilla forces, known as Forg¢as Armadas de Mogambique / For¢as Populares
de Libertacodo de Mog¢ambique (FAM/FPLM). The government then introduced
compulsory conscription for all citizens, male and female, aged 18 to 35, so that
by 1980 the ‘former 1 000 strong guerrilla force was not only transformed, but
had increased in size to some 70 000’.?”” This army was soon tested by the of-
fensive from South Africa’s destabilisation campaign and by the civil war that
erupted. By the late 1980s the army was in dire straits.

In the short period of a decade, the standard of living in Mozambique had
sunk to its lowest ebb, and the euphoria of independence was completely
eclipsed ... By the end of the 1980s, the Mozambican state was essen-
tially inoperative and incapable of supporting an army that had grown

immensely and demanded resources that did not exist. The armed forces
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were being heavily criticised within state structures, and the intimacy

between the party, the state and the armed forces was all but lost.?*

After the civil war ended, the new For¢as Armadas de Defesa de Mogcambique
(FADM) was formed through integrating the armed forces that had partici-
pated in the civil war. The army, air force and navy form the core of the military
sector. Mozambique does not have a paramilitary force.®' Protocol IV of the
General Peace Agreement limited the armed forces to 30 000 (15 000 from each
of the two parties, of which 24 000 would be in the army, 4 000 in the air force
and 2 000 in the navy). The defence force has not reached this capability, for
it has proved unattractive to the youth as a source of employment. The army
as a whole has been severely impacted by the budgetary restrictions that were
imposed after the Nkomati Accords.

POLICING

The police in Mozambique have undergone a major transformation and any
evaluation must consider its historical context, noting the major changes that
have been implemented over the past 25 years.

The Policia Internacional e de Defesa do Estado (PIDE, International and State
Defence Police) was the main tool of repression during colonial rule. Although the
name ‘PIDE’ was used only from 1945 to 1969, the whole network of secret police
forces that existed in the 40 years of the regime was commonly known as PIDE.*?
PIDE infiltrated agents into almost every underground movement, including the
Portuguese Communist Party and the independence movements in Angola and
Mozambique. PIDE intensified its actions during the Portuguese Colonial War,
creating a successful paramilitary unit called Flechas (Arrows) that participated
in covert operations. With the start of the nationalist struggles in Angola, Guinea
and Mozambique, twelve mobile police units were sent to Africa.

Information on the transfer of power and the creation of new police force in
Mozambique immediately after independence is sketchy at best. Frelimo estab-
lished a transitional government in Louren¢o Marques on 25 September 1974.
They then organised villages, neighbourhoods and workplaces to maintain the
functioning of infrastructure, and to prevent racial conflict and settler sabo-
tage. Grupos Dinamizadores (Dynamising Groups) were set up to facilitate the
transfer of power.
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A special secret police unit, the National Service of Public Security
(SNASP), was formed to provide additional protection for ‘interests of the
state’. Responsible directly to the president, SNASP was tasked to ‘detect, neu-
tralise and combat all forms of subversion, sabotage and acts directed against
the People’s Power and its representatives, the national economy or against
the objectives of the People’s Republic of Mozambique’. As one Mozambique
resident complained, ‘It is Frelimo’s PIDE [the dreaded Portuguese secret
police]. There is no habeas corpus or means of appeal. If they pick you up,
that’s it.%

On 26 May 1979 a law was passed creating the Policia Popular de
Mogambique (PPM).?** This replaced the Corpo da Policia de Mogcambique
(CPM), which operated during the colonial period and the first few years of
independence. There were no specific recruitment procedures for the new
police. The police performed mainly the functions necessitated by war. As a
result, distinctions between internal and external security functions were not
apparent. The police and the intelligence agency were subordinated to the mili-
tary. One of the requirements for recruitment to the police force was to serve
in the army. Intelligence officers carried a military identity document.?®* The
police force simply ceased to exist in large parts of the country. Where it did
exist, it was paramilitary in nature. Politicised, it in effect operated as an arm
of Frelimo.

In early 1991 a new constitution was negotiated and the parliament was
renamed Assembleia de Republica (Assembly of the Republic). In July parlia-
ment passed a law abolishing the state secret police, SNASP, replacing it with
State Information and Security Services (SISE). SISE was exclusively an intelli-
gence-gathering agency with no police powers.*

Law 19/92 created the Policia da Repiiblica de Mogambique (PRM) on 31
December 1992.2%” The police service was given a general command equiva-
lent to a national police commissioner. Its functions were to guarantee public
order, safety and security, respect for the rule of law, and the strict observance
of citizens’ rights and fundamental liberties. In 1993, the police statutes were
approved by Cabinet Decree 22/93.28

Large numbers of soldiers were transferred to the police. This resulted in
‘demoralised armed forces, with little capacity to protect the territory, in spite
of an excess of weapons, and a police force with excess staff consisting of men

without training in police service’.?*
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The most challenging problems facing the police force in the initial years of
the transition included low standards of education and training, lack of objec-
tive criteria in the selection of police candidates, predisposition among police
officers to take bribes and lack of resources.

Only 20 000 police agents currently enforce the law in the whole country.**
This translates to one of the lowest ratios of police officers to citizens world-
wide, with 1 police officer to 1 089 citizens (compared with 1 to 450 in South
Africa).®" It is not surprising that with such thin coverage it is widely believed
that many crimes go unreported and that crime rates are much higher than
reported figures.

Furthermore, the apathy of the police towards overcoming insubordination
is public knowledge. Low salaries and weak incentives for police and inves-
tigators make these unattractive career options.”* Efforts have been made to
improve recruitment and to provide training to the police, particularly with
the establishment of the Academy of Police Sciences (Academia de Ciéncias
Policiais, ACIPOL). However, to make substantial improvements in policing
coverage of the country, greater funding will be required to pay a larger salary
roll and provide training.*

With the additional impact of HIV/Aids on the police force, in 2006 a
representative of the Ministry of the Interior said that the PRM was losing
1 000 police officers a year to HIV/Aids. There is growing urgency to address
this issue.*

In spite of verified efforts to combat corruption, generalised corrupt behav-
iour and practice continue among members of the police. Lack of confidence
is problematic from the perspective of state/institution legitimacy and social
trust, as well as in terms of overall police operations and activities. This is cor-
roborated by further survey findings which indicate that 76.2 per cent of people
do not ask the police for help in dealing with local problems. Such lack of trust
may undermine the new community policing initiative in which citizens are

supposed to cooperate with the police in identifying criminals.?*

CORRECTIONAL SERVICES

The Ministry of Justice and the Ministry of Interior are responsible for prisons,
and share duties of general management and operation of the prison system. The
Criminal Investigation Police, under the Ministry of Interior, are responsible
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for awaiting-trial prisoners, while the Ministry of Justice deals with the sen-
tenced prison population and generally oversees the prison system. Recently
the Servico Nacional das Prisées (SNAPRI, the National Prison Service) was
established to harmonise the mandates of the two departments.

In 2007 the country had an estimated prison population of approximately
15 000.*¢ Information presented by the National Director of Prisons at the
general meeting of the Ministry of Justice in mid-2008 indicated that 8 749 pris-
oners had been sentenced and the remainder were awaiting-trial prisoners. An
estimated 8 559 prisoners serving sentences are male and 190 are female. The
majority of the prison population (61%) are young men, often from economi-
cally less advantaged families.

Poor coordination between entities responsible for prison management has
had disastrous consequences for arrested and detained persons. Overcrowding
of prison facilities is caused by lengthy pre-trial detention periods and failure
by the state to meet the procedural safeguards for detention. The situation in
the prison system is aggravated by the backlog of cases waiting to be heard
in the courts. Despite these difficulties, SNAPRI tried to reduce the number
of prisoners who remained in prison after completing their sentences. At the
level of detention facilities, the situation was improved in 1993 through the
institutionalisation of the juizes de invetigagcdo criminal with the mandate to
assess whether the terms of arrest were legal. This helped to reduce the time that
detainees remained in custody.

Since 2008 SNAPRI has been provided with an autonomous budget. In
previous years, funds allocated to the security sector were administered by the
Ministry of Justice. The figures illustrate an increment in funding allocated to
the security sector, starting at 250 000 MZN in 2006; 300 000 MZN in 2007; and
most recently 350 000 MZN in 2008.*” However, the funds allocated are not in
line with planned activities and the number of inmates in prison facilities.?® In
most cases there are disparities in the funds allocated among prison facilities.
However, funds have not been sufficient at any given time to address the needs
of the system as a whole. Also, unattractive salaries for officials as a result of the
insufficiency of the budget allocation may contribute to corruption, which has
further negative consequences for the prison system.

Appropriate training of officials is lacking, evidenced by the increasing
numbers of cases of human rights violation in prisons. Recourse to violence by
officials and the use of inappropriate and inhumane methods of investigation
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to obtain evidence (that is, torture) remain issues for concern. In addition, old-
fashioned colonial features of the current system illustrate the challenges facing
the legislature in attempting to modernise the system as a whole. In addition,
most parliamentarians lack the knowledge required for legislative drafting.

Currently, with overcrowding of prison facilities and the continued non-
separation of female and male prisoners, the institutional response to particu-
lar needs of women, children and minority groups falls far short of minimum
standards. Within the prison system itself there are no specialised services for
victims of sexual violence. In this regard the system is lacking and further at-
tention is needed. However, at a broader level there is a special sub-department,
the Gabinete de Atendimento da Mulher e Criancga (Women and Children
Services Department), which attends to victims of sexual violence in general.
This specialised branch of the security services has its offices at police stations
and works under the Ministry of Interior.

The 2008 US Department of State Report on Human Rights in Mozambique
pointed out the deaths of inmates due to diseases such as HIV/Aids, malaria
and tuberculosis as some of the persistent problems affecting prisons in
Mozambique.”® Excessive use of force and brutality by police also constitute
matters of deep concern.’® To summarise, prison conditions are well below an
acceptable standard.

JUDICIARY

The constitution makes provision for the independence of the judiciary and
for certain courts: Supreme Court and other courts of justice; Administrative
Court; courts martial; customs courts; fiscal courts; maritime courts and labour
courts (but none of the latter seems to have been established). The constitution
also calls for the creation of a constitutional court, but this has not been es-
tablished either. The president appoints the president and vice president of the
Supreme Court.

The justice sector - including the courts and the police - is one of the
weakest sectors in Mozambique. The Global Integrity Report for Mozambique
(Relatorio de Integridade Global para Mogcambique 2007) classified the rule of
law as ‘weak’ and compliance with the law as ‘very weak’*"

The judicial system is structured to include provincial, city and district
courts, which co-exist with other specialised judicial institutions such as the
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administrative courts. Community courts were not part of the formal judicial
system initially, but have subsequently been included under the 2004 constitu-
tion.**> However, the law recognises their existence, but there is no mechanism
that links the community courts to the other courts in the judicial system. It
becomes a matter of concern where the majority of the citizenry use the com-
munity courts for remedies. These courts need to be formally tied to the broader
judicial system and their decisions need to be ascribed the judicial power af-
forded to other judicial courts. Further, few lawyers provide legal services to
the citizenry. Lawyers are concentrated in urban areas and their fees usually
place their services beyond the reach of ordinary Mozambican citizens. The
government has attempted to address this through the Instituto de Patrocinio
e Assistencia Juridica (IPA]), which provides free legal advice to the indigent.
However, owing to financial constraints and lack of qualified personnel, the
desired results have not been achieved.

Within criminal justice, reform requires an independent and highly educated
judiciary, prosecutors and defence lawyers, well-trained and representative police,
humane correction staff and an appropriate prison infrastructure. These all need
investment in universities and professional academies. Low levels of education,
obsolete equipment, and poor quality physical infrastructure characterise the
main part of the system. As a result of this lack of capacity, Mozambicans have
recourse to popular militias.*®® In general, according to informants, ‘the police
do not defend, the courts do not react, and there are no institutions’.*** Private
security companies continue to be lucrative, as can be deduced from their large
numbers. They exist and grow in a country with a police force that has no capac-

ity to counteract transnational criminal networks.**

INDEPENDENT OVERSIGHT AND ACCOUNTABILITY

Mozambique has a parliamentary portfolio committee system. The Minister of
Defence accounts to parliament through the Joint Standing Defence and Public
Order Committee established through the 1997 Defence and Security Act. The
committee has oversight and investigative powers in the area of the security
sector. Like most Southern Africa countries, Mozambique suffers from parti-
san behaviour by parliamentarians and sometimes limited knowledge of issues
being discussed. Mozambique can be commended, however, for opening up
space for civil society to participate in these parliamentary committees.
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Defence

Civil-military relations have become entrenched in Mozambique where the
Ministry of National Defence (MOND):

is politically responsible for the management of the military component
of defence policy, the administration of the armed forces, providing logis-
tic support, and overseeing and controlling the resources provided by the

government.**

The minister is in charge of political oversight and implementation of the na-
tional defence policy, and directs the budgetary process.

There has also been a progressive development of civil-military relations
in post-war Mozambique, especially in relation to the respect and obedi-
ence shown by the armed forces to democratically constituted authorities

and their non-partisan posture in a multiparty environment.*”’

The Minister of Defence is responsible for chairing the Defence Council, which
comprises the chief of general staff and the commanders of the three services
(Army, Air Force, and Navy).

The MOND has serious capacity-building challenges in terms of manage-
ment, recruitment and maintenance of skilled personnel.**

Mozambique has a Parliamentary Committee for Defence and Public Order
but it is very weak as MPs still struggle to determine their oversight role and

responsibility in this relatively closed sector.

Police

In the annual report for 2007, Amnesty International raised a number of
concerns about the behaviour of Mozambique’s police, including the use
of excessive force, extra-judicial executions and torture. As a precondition,
it recommended more severe accountability mechanisms at internal and
external level.*

There are other structural concerns in accountability of the police. For
example, no government-funded independent external mechanism has been
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established by law to investigate complaints against the police, and implemen-
tation of such an oversight mechanism is urgently needed.*

Mozambique does not have a national human rights commission, although
discussions within government for the establishment of such a body have
begun. A human rights commission could play an important role in ensuring
a greater degree of independent oversight of the police and prisons. Legislation
creating an ombudsman (provedor de justica) was approved by parliament, but
the ombudsman has not yet been appointed.*! The ombudsman will provide an
additional mechanism for the defence of rights outside the court system, and
should be appointed speedily to enable this work to begin. Civil society should
lobby and advocate for its establishment and should be involved in the process
of appointment of the ombudsperson by parliament.*?

Prisons

Confusion remains over the mandates and responsibilities of security and
justice service providers. It has arisen from features of the colonial era, in
which mandates in the domain of security and justice were shared between
the Ministry of Interior and the Ministry of Justice. Further, knowing that the
recently established SNAPRI falls under the Ministry of Justice, it causes con-
fusion over its supervisory and monitoring functions, for prison facilities fall
under the control of the Ministry of the Interior.

The legal framework dealing with the procedures for legislative drafting is
clear. However, the same cannot be said about policy-making processes. While
legal drafting would require broader participation of the citizenry, there are no
guidelines dealing with public participation requirements applicable to policy-
making processes. The main criticism is that participation in policy making is
seldom extended to ordinary citizens, but is limited to scholars, members of the
bar association, and holders of security and justice mandates.

The main actors in the security and justice services are appointed by the
president.’"* Other positions are established and occupied by nominees selected
by people appointed by the president. There is thus a likelihood of political
control over security and justice services, even if the actors themselves are not
politically active.

SNAPRI has an adequate internal control mechanism that is structured to
respond to the challenges of the prison system. However, because the external
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oversight mechanisms are not sufficiently assertive, this creates space for imple-
mentation problems, lack of accountability and general governance problems
and corruption. Oversight structures report to the Ministry of Justice, under
which SNAPRI falls.

The focus of reform should be placed on the implementation of correc-
tive measures applicable to prison officials. Reported cases of maltreatment
of prisoners and human rights violations have not been properly addressed.
Appropriate follow-up on such cases seldom culminates in the punishment of
officers who are in breach of the rules and regulations of the prison system.

Human rights training for SNAPRI staff and equipping the legislature with
knowledge of international standards will help to improve monitoring and ac-
countability in the prison system. Actions also need to focus on providing tech-
nical assistance to the legislature and bodies such as the Unidade Técnica de
Reforma Legal (UTREL), which is currently responsible for undertaking reform
in the public sector.

ROLE OF CIVIL SOCIETY

Mozambique until the last decade did not have a vibrant civil society, compared
with its neighbours, particularly Zimbabwe and South Africa.*"

Since independence and after the civil war, civil society in Mozambique has
largely been preoccupied with reconstruction, poverty and development.**There
are thus more development-oriented NGOs, fewer human rights-centred or-
ganisations, and far fewer security-oriented NGOs.

The General Peace Agreement of 4 October 1992 was an opportunity for civil
society participation in SSG. The agreement included a variety of aspects to do
with security such as integration of the demobilised and other fragile groups
into society; regulation of the activities of the military; economic and social
reintegration of demobilised soldiers; and professionalisation of the police and
state intelligence sector.?'s

Through programmes such as the Tools for Arms (TAE) project and ‘Arms for
Hoes’ civil society played a critical role in the disarmament of ex-belligerents and
consequent re-integration. Ex-belligerents were encouraged to voluntarily sur-
render their weapons in exchange for entrepreneurship training and development
assistance to enable them to engage in small-scale economic activities. Tools for
Arms was a complementary project to the government-led Operation Rachel.*”
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Although civil society did not seize the moment, the 2000 and 2001 floods
were an opportunity for civil society to work with the armed forces in protect-
ing the citizens. The floods in themselves revealed the need for a broadened
mandate of the security sector as well as re-thinking the concept of security.

From a policy perspective, there is no evidence to show civil society influ-
ence on security policies and laws. For instance, civil society was not actively
involved in the formulation of the 1997 Defence and Security Act.

Members of civil society in the human rights sector have been campaigning
against allegations of inefliciency, bribe seeking, corruption, lawless conduct,
human rights abuses and complicity with criminals. They allege that the
police and military composition reflects significant gender and regional biases.
According to the Security Sector Reform Network, press and human rights groups
have had some success in bringing about changes in coercive policing methods.
However, intimidation and death threats are not uncommon against those who
seek to expose police abuses, along with corruption in business and politics.**

Non-state security and justice actors include national and international
NGOs as well as religious groups. The Liga dos Direitos Humanos and other in-
ternational non-government organisations (INGOs, eg Amnesty International)
engage actively on issues regarding prisons and prisoners’ rights. These pressure
groups are influential to the extent that they are capable of raising public aware-
ness and influence government policies on the prison system. A MoU allows
the Liga dos Direitos Humanos to undertake inspections at prisons; verify the
legality of detentions; and propose measures to be taken in cases of illegal de-
tention. Despite the need for such monitoring visits, the impact of inspections
by the Liga dos Direitos Humanos is limited when the final decision rests with
the Ministry of Justice. There is growing interest by other INGOs, including
Amnesty International, in making public all reports pertaining to the situation
of prisons in Mozambique.

Universities and academic institutions, though, seldom engage in empirical
studies dealing with the prison system. However, scholars make sporadic com-
ments in the media. This contributes to raising public awareness and influences
policy makers on safety and security in prisons. In addition, through their law
clinics and other related bodies, universities have become important players in
providing free legal services to detained suspects. Besides support with food
and other resources, religious groups have also become important in support-
ing prisoners and ex-prisoners.
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Information and data regarding the prison system are seldom made avail-
able to the public. In most cases such information can be obtained only from
the annual reports of government institutions that administer the security and
justice services. Owing to the constraints in obtaining information, a limited
number of external stakeholders (eg Liga dos Direitos Humanos) have access to
information and are able to hold security and justice institutions accountable.
Certainly more groups could engage in litigation and promoting general public
interest in prisons if the system was more transparent.

The Ministry of Defence occasionally engages with civil society on security
issues. For instance, a seminar was held on defence and security issues to which
civil society was invited to participate. An analysis of the NGO workshop report,
however, reveals that NGO participants were not knowledgeable about the secu-
rity policy intricacies of Mozambique.*® The Ministry of Defence also opened up
to civil society to discuss the law on conscription in 2002 and 2003. NGOs argue
that in spite of these concessions, on many occasions civil society has not been
informed about security developments or been given enough room to partici-
pate. The armed forces in particular remain mostly closed to civil society.*®

Both the legal framework and the political environment are conducive to a
robust media. On occasion there have been interesting debates in the media on
security and justice issues, for example, on the escape of Anibal dos Santos and
the murder of well-known journalist Carlos Cardoso.

Civil society in Mozambique needs to utilise the Committee for Defence and
Public Order in order to enhance civilian oversight and meaningfully influence
the legislative agenda as far as SSG is concerned. In addition, it needs to push
the Ministry of Defence to increase the frequency of all-stakeholder consulta-
tions on matters of security.

On its part, civil society involvement with the security sector should go
beyond service delivery and development-oriented programmes to research and
analysis of policies, strategies, budgets and overall performance of the security
sector. While the development for peace paradigm is a good start, there is need to
examine a number of security matters in order to ensure compliance with interna-
tional standards and agreed instruments. The interviews with the umbrella body
of NGOs in Mozambique showed that there is a general capacity gap in terms of
conceptualisation, analysis and advocacy capacity of civil society on SSG.>*!

Civil society in Mozambique should push for the establishment and ef-
fective functioning of oversight institutions such as Police Complaints
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Commission, Security Services Commission and Human Rights Commission.
These institutions will significantly contribute to the accountability of the
security sector.

KEY CHALLENGES AND RECOMMENDATIONS

Mozambique’s security sector challenges stem largely from its civil war. It has
undergone extensive security sector reform measures that downsized its secu-
rity personnel and created the necessary civil oversight. However, many gaps in
this country’s security sector need to be addressed. An overview of the policy
and legislative environment indicates that there is no overarching security
policy, no White Paper on police or correctional services, no police act, a lack of
codes of conduct for security institutions and that legislation governing prisons
is dated. Where legislation exists, there appears to be a lack of compliance to
it. Infrastructure and human resource capacity within the security sector are
sorely lacking. Mozambique has one of the lowest ratios of police officers to
citizens worldwide. The personnel in the security services appear to be largely
demoralised and susceptible to corruption.

Although Mozambique has a Ministry of Defence and a Joint Standing
Defence and Public Order Committee, the MOND lacks skilled staff and the
parliamentary committee suffers from partisanship. There is no government-
funded independent external mechanism to investigate complaints against the
police; nor is there a human rights commission or an ombudsman. Within the
prison system there are no specialised services for victims of sexual violence.
Appropriate training of officials is lacking, evidenced by the increasing numbers
of cases of human rights violations. We therefore recommend the following:

B Create an overall national security policy

B Formulate through an inclusive process a white paper on policing and follow
through with a police act

Establish codes of conduct for all the security institutions

Revise legislation governing prisons

Adequately resource security sector institutions

Introduce firm measures to deal with corruption in the security sector

Establish a human rights commission, police complaints commission, secu-
rity services commission and an ombudsman
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B Civil society and the legislature need to be capacitated in order to provide
effective monitoring and oversight of the security sector

B In general the criminal justice system requires an independent and educated
judiciary, prosecutors and defence lawyers, well-trained and representative
police and correction staff and an appropriate prison infrastructure
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South Africa

POLITICAL OVERVIEW

The first non-racial democratic elections were held in South Africa in 1994. The
country’s chequered past was characterised by legally constituted racial dis-
crimination under the apartheid regime of the National Party, which ruled from
1948 to 1994. The apartheid doctrine promoted separate social development,
unequal education, intrusive and harsh security measures, residential segrega-
tion and job discrimination. Through the selective allocation of resources and
politicised use of state power, the white minority held on to power in the face
of violent opposition. The African National Congress (ANC), formed in 1912,
as well as other liberation movements, actively mobilised against the apartheid
state. They formed their own armed wings that were stationed in various parts
of the continent. The South African state thus became a battleground between
the security forces, armed liberation movements and the majority of black citi-
zens who engaged in decades of protest.

By the early 1990s, the apartheid regime had been placed under increas-
ing national and international pressure to reform and adopt a more human
rights respecting and inclusive system of governance. Formal constitutional
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negotiations began in 1991, and in 1993 an interim constitution was published
that called for equal voting rights and a bicameral legislature with a regional
system of governance.

In 1994, under the leadership of President Nelson Mandela, a new era in
South Africa’s history began. The government reformed all its major legal
frameworks, institutions and practices to give effect to its democratic ideals. In
2008, it ranked fifth out of 48 sub-Saharan African countries on the Ibrahim
Index of African Governance, scoring well on the categories of rule of law,
transparency and corruption and participation and human rights.**

In 1996 the Truth and Reconciliation Commission (TRC), led by Archbishop
Desmond Tutu, was established to investigate human rights abuses perpetrated
during the apartheid era. The commission was seen as a vehicle for reconcilia-
tion and a way of easing the pain of decades of injustice, a crucial component of
the transition to democracy. Despite the state’s failure to institute community
reparations as recommended by the TRC, the commission has generally been
regarded as successful, with many countries using the same model to address
human rights violations after difficult political changes, for example in Sierra
Leone and Liberia.

Under Mbeki’s leadership, from 1991 to 2008, South Africa positioned itself
as a regional economic powerhouse and became ranked as a middle-income
country. It is a member of G20, World Trade Organisation (WTO) and other
world economic forums. It dominates Southern Africa’s trade and investment
flows, and plays a vital role in regional and continental institutions such as the
AU, SADC and the Southern African Customs Union. South Africa was instru-
mental in pioneering the New Partnership for Africa’s Development (NEPAD)
and the African Peer Review Mechanism (APRM) and is host to the Pan-
African Parliament. In October 2006, South Africa was elected by the United
Nations General Assembly to serve as a non-permanent member of the Security
Council for a two-year term.

Regional security and conflict management have been key characteristics of
South Africa’s foreign policy. It has been active in conflict prevention, peacebuild-
ing and peace-making efforts in Africa, and has contributed significantly to peace-
keeping missions. The country helped to broker peace agreements in Burundi,
the DRC, Ivory Coast and many other countries. South Africa was instrumental
in mediating Zimbabwe’s brokered peace agreement for an inclusive government
between the Movement for Democratic Change (MDC) and ZANU-PE.
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South Africa, however, has many challenges. Party infighting saw the ousting
of Mbeki in 2008, and the inauguration of Jacob Zuma as president after the
2009 general elections. There continue to be tensions within the tripartite politi-
cal alliance. The country’s main problem areas are poor service delivery, produc-
ing a spate of protests in the country; high crime rates; overburdened justice and
correctional services; increasing corruption; the burden of HIV/Aids; and xeno-
phobia, which led to violent outbursts in 2008. South Africa is marked by stark
inequalities that remain racialised. Skill shortages, logistics and maintenance
challenges are evident across all spheres and departments of government.

CONSTITUTIONAL, POLICY AND LEGAL FRAMEWORKS

The advent of democratic rule in South Africa resulted in comprehensive and
fundamental reforms to state security architecture. ANC policy guidelines,
adopted in 1992, outlined the approach to security and intelligence in a demo-
cratic state. These guidelines emphasised that the focus was on the creation of
legitimate security institutions because:

the apartheid regime relied on its formidable police, defence and intel-
ligence structures to maintain the system of apartheid and minority rule
and to suppress popular resistance to that system ... The South African
security institutions themselves developed a racist, closed, secretive,
undemocratic structure, lacking legitimacy in the eyes of the people. The
process of democratisation under way in our country will not be complete

without addressing this problem.**?

The country has made great strides in its journey towards democracy. In 1996
it adopted a new constitution that was hailed as one of the most progressive in
the world. The 1996 Constitution of South Africa (Act 108 of 1996) establishes
the requisite legal basis for the democratic transformation of state security
structures. Chapter 11 of the constitution outlines the principles that govern
the security sector, establishes the foundation for democratic civil-security re-
lations and provides a constitutional requirement for parliamentary oversight.
The constitution also prohibits members of the security services from prejudic-
ing legitimate political party interests or furthering in a partisan manner the
interest of a political party.
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Establishing democratic control of the security services was a key require-
ment of security sector transformation. Security governance in the apartheid
era was ultimately vested in the executive, with little parliamentary, judicial or
civilian involvement. The security services were highly centralised entities with
weak civil-security relations and a general lack of legitimacy.

In addition to the constitution, defence affairs operate within the policy and
legal frameworks articulated in the White Paper on Defence, Defence Review,
Defence Act and the code of conduct. The White Paper on Defence provides
the normative framework within which defence in a democracy should be
managed. The White Paper was comprehensive for its time (written in 1996),
but has become somewhat dated: it has been overtaken by international, global
political, economic and security events.

The Defence Review (1998) was a complementary document to the White
Paper, designed to provide a force design/structure for the SANDEF. This, too,
has been surpassed by events, for numerous operational developments illustrate
that the SANDF is not appropriately designed and funded in line with the levels
of involvement, particularly in peace missions.

The Defence Act (Act no 42 of 2000) replaced the old act of 1957. The drafting
of defence policy was an open consultative process that gave the Defence Force
new legitimacy. The current revision of defence legislation, however, is not vested
with the same inclusive and transparent qualities as the previous process.

The 1994 White Paper on Intelligence is the definitive and guiding policy
document on the structure, nature and functions of a democratic South African
intelligence community. The White Paper recognised that the reform of the in-
telligence dispensation would entail comprehensive structural transformation
as well as fundamental changes in the nature of intelligence. According to the
White Paper, reshaping and transforming intelligence in South Africa ‘should
start with clarifying the philosophy, and redefining the mission, focus and
priorities of intelligence in order to establish a new culture of intelligence’.**
This new culture of intelligence in the post 1994 dispensation was based on a
broad definition of security and national interest, instilling a system of control
mechanisms and respect for human rights.

The law and policy governing policing in South Africa is clear. The South
African Police Service (SAPS) is governed by the South African Police Service
Act, 1995. However, the business of policing is affected by a range of other laws,
notably the Criminal Procedures Act, Domestic Violence Act, 1998, Firearms
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Control Act, 2000, Prevention of Organised Crime Act, 1998, Protection of
Constitutional Democracy Against Terrorist and Related Activities Act, 2004
and the Child Justice Act, 2009. This is an evolving field and currently legisla-
tion before parliament includes that on forensic procedures, the suppression of
terrorism and on second-hand goods.

Significant law making is planned for the short to medium term. A promised
overhaul of the SAPS Act was postponed for five years and is now scheduled for
2011. A strategic plan for the SAPS for 2011-2016 is being drafted and provides
an important opportunity to engage with SAPS operational priorities and plan-
ning for the forthcoming five-year period.

The White Paper on Corrections in South Africa (2005) remains the overarch-
ing framework for the Department of Correctional Services (DCS), but delivery
of this vision has been slow. Whether the White Paper is useful from an SSG per-
spective needs to be critically examined. Some commentators have argued that
the White Paper is too ambitious and will achieve little more than setting the
department up for failure. The central problem in implementing the White Paper
appears to be confusion and uncertainty among operational-level staff on how to
fulfil their job functions and, compounding this, the absence of a valid perform-
ance monitoring system. The focus of the DCS on the White Paper resulted in the
lack of prominence that the Correctional Services Act (CSA) receives in guiding
the department’s decision making, resulting in increased litigation by prisoners.
Fundamentally, staff of the DCS are not well versed in the CSA.

The Private Security Industry Regulation Act, 2001, provides for the regula-
tion and oversight of the private security industry through the Private Security
Regulatory Authority (PSIRA). The act provides for the registration of security
companies and guards and for a code of conduct, but not for overseeing actions
of individual security industry personnel.

DEFENCE

The overhaul of the defence sector as part of the larger security architecture was
vital for the post apartheid state.

... the overarching goal is to make the armed forces reflective of the char-

acter of our democratic society so as to ensure reliable, effective and loyal

defence ... underpinned by civil control.?®
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This galvanised a process of reform, in 1994, when eight** armed groups
(statutory and non-statutory) were integrated into the South African National
Defence Force (SANDF). The shift to a more democratically controlled defence
sector required a carefully crafted strategy. Central to this shift was the change
in approach to security in South Africa, limiting the internal deployment of
the forces. Another significant change was the inclusion of civilians in the
overall decision-making process on military affairs. The introduction of con-
cepts such as civil-military (civilians, politicians and the military) relations
into the defence sector contributed to ensuring good governance and effective
defence management.

The Department of Defence and Military Veterans (DoDMYV) (as it has been
known since May 2009) comprises the civilian Defence Secretariat, the SANDF
(military regular and reserve component) and a separate Military Veterans
component (added to the department in March 2010). The DoDMYV is under
the political leadership of a civilian minister who is accountable to the presi-
dent of South Africa, who in turn reports to the commander-in-chief. She*” is
responsible for ensuring that the department performs its statutory functions
as well as political oversight of defence.’® The minister is also responsible for
the alignment of departmental plans with national imperatives and the delivery
of security services within the specified budget. These functions are executed
primarily through the statutory Council of Defence (COD) that comprises the
minister, deputy minister, secretary for defence and the chief of South African
National Defence Force. The COD is responsible for dealing with ‘any matter
that might affect the functions of the minister in respect of the Department’.’?

Although the minister is the executive authority for the department, the
secretary for defence and chief of the SANDF are responsible for the day-to-
day running of defence through the Defence Staff Council (DSC). The DSC
consists of the secretary for defence, the chief of the SANDF and all chiefs of
divisions and services. The secretary for defence is the head of department and
the accounting officer of the department to parliament and responsible for the
formulation of defence policy. He or she is therefore the principal advisor to
the minister on defence policy. Other responsibilities include managing the
weapons acquisition process and providing parliamentary liaison services to the
DoD. The chief of SANDF commands the SANDF, translating defence policies
into military strategies and is responsible for plans and budgets. He or she is the
minister’s principal advisor on military matters and the implications of defence
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operational commitments, including directing activities of the defence staff.
Collectively, the chief of SANDF and secretary for defence are responsible for
seeing that the defence force is structured and managed as a disciplined force.
The Zuma administration agreed to make military veterans a priority and
incorporated them into the mainstream of defence, under a newly created de-
partment that will report to the minister of defence on military veteran issues.
Civil-military relations have always been an important aspect of defence
management in post-apartheid South Africa. It almost preceded any other
activity on the transformation agenda, as it was clear that a solid and robust
civilian-military mixture would be established to ensure that the military sub-
scribed to principles, norms and values embedded in democratic societies.

Capacity of the defence sector

The 1994 integration process, with its aim of rightsizing the military, brought
force levels down from over 100 000 to a manageable 74 293. The total strength
of the DoD regular component (uniformed and civilians) is 61 713. This total is
made up of 50 003 uniformed members (39 507 male and 10 496 female) and 11
710 civilians (6 297 male and 5 413 female). These figures illustrate a shortfall of
12 580, which constitutes the non-staffed/vacant positions in the military.*

In 2000, the military realised that its force was ageing, particularly in the
South African Army. The Military Skills Development (MSD) programme was
introduced in 2002 to respond to the problem. This programme was intended to
rejuvenate the armed forces and enhance the effectiveness, combat and mission
readiness of the military. One of the unintended consequences was that it ad-
dressed the issue of gender, another government priority.

The primary role of the military, according to the constitution, is to defend
and to protect the country against external military aggression. The re-
equipment of the military at the end of the century, mainly with hardware for
conventional forces, illustrates the focus on this role. To perform this task, the
SANDEF structured itself to consist of the South African Army; South African
Air Force; South African Navy; and South African Medical Health Services.
One of the complexities for the South African military is to create a balance
between primary and secondary roles because of the misalignment of a force
that is equipped for a certain role (primary), but performs another role such as
peacekeeping (secondary).
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Combat readiness of the military, which should be a good indicator of
capacity of the force, is a matter of concern. There has been little information
on the readiness of the South African Armed Forces, although they have been
extensively involved in peace missions in Africa, with relative success.

INTELLIGENCE

The White Paper on Intelligence provided the policy framework for the develop-
ment of the current intelligence structures, which include domestic and foreign
intelligence (National Intelligence Agency and South African Secret Service),
military intelligence and crime intelligence, as well as a mechanism for coordina-
tion (National Intelligence Coordinating Committee) and mechanisms for control
and oversight. Political control is exercised by the minister of state security.

The purposes of intelligence in democratic South Africa are:

B To provide policy makers with timeous, critical and sometimes unique in-
formation to warn them of potential risks and dangers

B To identify opportunities in the international environment, through as-
sessing real or potential competitors’ intentions and capabilities. This
competition may involve the political, military, technological, scientific and
economic spheres, particularly the field of trade

B To assist good governance, through providing honest, critical intelligence
that highlights the weaknesses and errors of government?®*

Table 3 provides an outline of current intelligence structures.

B The National Strategic Intelligence Act 39 of 1994 set the mandates and
functions of the intelligence agencies within legal parameters as follows:***

B National Intelligence Agency (NIA): NIA is responsible for internal security
and matters relating to domestic intelligence.

B South African Secret Service (SASS): SASS is responsible for external security
and matters relating to foreign intelligence.

B South African Police Service (SAPS): The Crime Intelligence Division of the
SAPS is tasked with collecting intelligence used in the prevention of crime,
conducting criminal investigations and preparing evidence for the purpose
of law enforcement and prosecuting offenders.
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B South African National Defence Force (SANDEF): The SANDF has a defence
intelligence mandate limited to foreign military intelligence regarding the
war potential and military establishment of foreign countries - including
their capabilities, intentions, strategies and tactics — which can be used by
the Republic in planning its military forces in peacetime and for the conduct
of military operations in times of war.

B National Intelligence Coordinating Committee (NICOC): NICOC is a central
element of the intelligence dispensation in South Africa operating as a
conduit between the executive and intelligence agencies. NICOC is chaired
by the coordinator for intelligence and is made up of the directors-general of
the above four intelligence agencies as well as from Foreign Affairs and the
Office of the Presidency.

In South Africa, the intelligence sector has a traditional association with do-
mestic politics and is commonly perceived to be involved in the competition
for political power. This notion has bridged the post-apartheid divide and was
brought to the fore in the 2005 Avani Project scandal.** With intensified com-
petition within the ruling party and the resultant changes in leadership, the
intelligence sector and NIA in particular were cast in a bad light. There have
been allegations of interference in judicial proceedings, spying on and attempts
to intimidate journalists, general incompetence and the use of questionable
targeting and tasking methods.

POLICING

South African Police Services (SAPS) is the amalgamation of the former South
African Police (SAP) and 10 independent state and homeland police agencies.
SAPS is a large organisation and musters, at 31 March 2009, stood at
183 180,%* to be increased by about 10 000 in the year ending March 2010. This
number has been increasing from 120 000 in 2002 when a moratorium of recruit-
ment was lifted.”® The net gain between 2003 and 2006 was 24 000 recruits.*”
Members are divided into services, with 54 per cent in visible policing duties,
18 per cent in operational response duties, 5 per cent in detective services, 4 per
cent in crime intelligence and 19 per cent in administration.** In March 2009,
71 per cent of SAPS personnel were male, of whom 49 per cent were African,
12 per cent white, 8 per cent coloured and 2 per cent Indian. Of the 29 per cent
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female, 17 per cent were African, 8 per cent white, 4 per cent coloured and 1 per
cent Indian.**

SAPS personnel are deployed in the nine provinces and have 1 112 police
stations. These stations are clustered (on average six to a cluster) around a domi-
nant accounting station that provides administrative and logistical and opera-
tional support.>*® The cluster system is the result of a controversial restructuring
which saw the dissolution of an area-based management system. The disband-
ing of the areas also resulted in the dissolution of a number of operational units
that were based at area level, such as Public Order Policing and Family Violence
and Child Protection and Sexual Offences Units and their redeployment at
cluster and station level.

SAPS are investigating a shift to occupationally specific dispensations to
reward performance without necessarily having to go through rank promotion.
This could have significant impact on skills retention and career planning

The extensive recruitment programme has placed training and skill levels
within the organisation under considerable pressure. The training curriculum,
which provided for six months’ college-based training, six months’ field train-
ing and a year’s probation, is being redesigned to provide inter alia for a year
in college.

SAPS member can form unions. The Police Prisons and Civil Rights Union
(POPCRU) and the South African Police Union (SAPU) are recognised, along
with the Public Service Association (PSA). Remuneration and conditions of
service are negotiated in the Safety and Security Sector Bargaining Council.
Industrial action, however, is prohibited.

An important priority in the reform of the SAP and establishment of
the SAPS was the need to establish civilian political control over the secu-
rity forces. Trust needed to be built between the police and the citizens, and
the SAPS to be reorganised to reflect and serve the diverse communities of
South Africa.’*!

Supported by the imperative to establish civilian political control, the
initial reform years were characterised by focused efforts to locate the new
police in a human rights framework. The philosophy of community policing
was introduced to shift the police from its regime focus to that of the com-
munity being served. There was an extensive programme of law reform and
impressive civilian oversight mechanisms were established. These included the
Independent Complaints Directorate (ICD) and the Civilian Secretariat for
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Safety and Security. These institutions, which had specific mandates over the
police, were supported by the Human Rights Commission, Public Protector
and Auditor-General, an independent judiciary and an active civil society and
media.*** Concerted efforts were made to address gender and race imbalances
in the SAPS.’* The National Crime Prevention Strategy has identified and
introduced approaches that address the root causes of crime and violence in
South Africa.®*

By the late 1990s the initial shifts to a more repressive policing and criminal
justice policy were evident in response to ever-increasing political pressure to
reduce crime. The SAPS” own National Crime Combating Strategy for stabil-
ising crime levels through military-style policing operations replaced the de-
velopmental philosophies of the National Crime Prevention Strategy. This was
soon followed by the introduction of minimum sentencing legislation and more
restrictive bail laws.**® The civilian oversight mechanisms were scaled back: the
Secretariat for Safety and Security was virtually absorbed into the police; and
the national commissioner was made accounting officer.**¢

For all the enthusiasm that greeted the establishment of the ICD, it never
managed to achieve more than 50 per cent of its staff complement®” and for
five years was without an executive director. The SAPS” own internal oversight
capacities were reduced, and most notably the Anti-Corruption Unit was dis-
banded.**® Plans such as the Anti-Corruption and Fraud Prevention Strategy
have hardly been implemented.** The National Inspectorate, responsible for
regular inspection of SAPS services has also collapsed.**

The contestation that surrounded the reintroduction of military ranks®"
and changes to the legislation on the use of force have been offset by the drive to

352

re-empower the Secretariat for Police**? and provide the secretariat and the ICD
with their own legislation reasserting their independence of the SAPS.***

Internal oversight is the foundation of oversight of policing. The weaknesses
in the system are evident. Lack of compliance with ICD recommendations,
which has been highlighted by parliament and the ICD, points to deeper sys-
temic issues in the SAPS internal discipline system. Linked with this, insuf-
ficient attention has been given to the role of the unions in the promotion of
discipline in the SAPS.

The South African Police Service Act, 1995, and Local Government Systems
Act, 2000, provide for the establishment of municipal police services. Six mu-
nicipal police services have been established in the major metropolitan areas.
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The municipal police have a mandate in by-law enforcement, crime prevention
and traffic policing. They also act in a support capacity to SAPS.

Oversight of the Municipal Police Services is provided through the public
safety committee comprising councillors and civilians. In a study in 2005 the
CSVR found the functioning of these structures was weak and lacked strategic
and coherent monitoring and evaluation systems.*** This was confirmed four
years later by the ISS while researching integrity management:

A lack of creativity and political will is placing the country’s Metropolitan
Police Departments (MPDs) at risk of losing legitimacy, as management
and councils pay lip service to evidence of dwindling organisational

integrity.*>

The amalgamation of the municipal police into SAPS is currently being
debated.
In 2009 the amendment to the SAPS Act included:

B To prevent municipalities, other than metropolitan councils, from establish-
ing a municipal police service (MPS)

B To institutionalise the National Forum of Municipal Police Services as a
coordinating and joint problem solving forum

B To strengthen the role of the national commissioner

B To limit the right to strike of members of an MPS

B To implement a uniform disciplinary system between the SAPS and MPSs

SAPS provides for a number of opportunities for structured interaction with
citizens. These are framed against the philosophy of community policing which
was adopted as a key doctrine in the SAPS at the time of the transformation
from the SAP to the SAPS. As such, they have an important role to play in the
governance of the organisation providing for the voice of local communities.
Key among these are community police forums (CPFs) and sector forums. The
notion of a sector-wide interaction between communities and the criminal
justice systems and social departments in the form of community safety forums
has now become popular.

The establishment of community police forums is provided for in the South
African Police Services Act, 1995. The objectives of CPFs are:
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B To establish and maintain a partnership between the community and the
service

B To promote communication between the service and the community

B To promote cooperation between the service and the community in fulfill-
ing the needs of the community regarding policing

B To improve the rendering of police services to the community at national,
provincial, area and local levels

B To improve transparency in the service and accountability of the service to
the community

B To promote joint problem identification and problem solving by the service

and the community**

Most police station have a CPF, but their levels of functioning vary greatly.*”’
The ISS Victim Survey, 2003, found that less than half of South Africans (45%)
knew what a CPF was.**® Many CPFs have limited public reach, cannot neces-
sarily be considered representative of the communities in which they function,
and are generally poorly placed to engage meaningfully in local safety, security
and policing issues.*

Furthermore, the oversight role of the CPF has remained underdeveloped in
favour of a more partnership model with SAPS.*® The CPF mandate includes
both oversight of and police partnerships with local communities. The latter
role has evolved more rapidly, being in the interests of the police and often of
the communities.**!

The future of community policing is subject to much debate, particularly
as new forms of community state interface such as community safety forums
(discussed below) are being experimented with and the oversight agencies such
as the Secretariat of Police are being reorganised to bring them closer into line
with their oversight mandate.

In December 2003 the SAPS national commissioner issued the Draft
National Instruction on Sector Policing. The policy on sector policing was
issued in 2009.

The objectives of sector policing are:

B Increasing visibility

B Improving the quality of service
B Using resources effectively and efficiently
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B Working closely with local communities
362

B Applying problem-solving techniques

In the sector-policing approach the station precinct area is divided into smaller
units with dedicated resources and personnel. The sector commander estab-
lishes interaction with the communities in the sectors through sector forums.
A sector profile is developed which identifies crime problems and needs and an
appropriate policing strategy for the area is developed.

As with the CPF, the success of the strategy varies greatly from area to area,
depending on management and logistical inputs and the complexity of the
area policed.

Community safety forums are multi-disciplinary local-level forums. The
role of the safety forum is to promote cooperation across the criminal justice
sector and local level, as well as developing longer term safety plans and strate-
gies that involve role players outside the criminal justice system.**

The community safety forum was identified as a priority project in 2010 in
the president’s state of the nation address, having been consistently on the ANC
agenda since 2002.

Several pilot community safety forums operate across the country, driven by
provincial departments of community safety. At national level there has been a
watching brief by the Criminal Justice Clusters Development Committee and
the National Secretariat of Police.

Populist demands for stronger law enforcement at the expense of longer-term
crime prevention strategies and respect for the rule of law and human rights
remain constant themes. The strategies of community policing introduced at
the time of South Africa’s transformation to democracy in 1994 have become
largely discredited. The threat of a return to a militarised police and a repressive
criminal justice system is real.

Meanwhile the developmental programmes and the accountability project
have not been abandoned. The efforts to build the notion of community safety
forums as a multi-disciplinary effort to promote local safety initiatives have
been highlighted by the administration as a priority for 2010. Likewise, there
has been significant political investment in reorganising the Secretariat of Police
to bring it back to its original mandate as the driver for policing policy and a key
oversight agency for police service delivery. The ICD is being supported to con-
solidate the independence of the directorate and build its capacity in new areas.
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There is opportunity to support a significant policy and legislative agenda for
the short to medium term. This includes the legislation for the Secretariat and
the ICD,** legislation for the regulation of the private security industry, and
legislation to completely overhaul the Police Act. These developments provide
significant opportunity to deepen and entrench democratic good governance
practices within the policing sector.

CORRECTIONAL SERVICES

The Department of Correctional Services (DCS) is responsible for prisons and
is a national competency with a ministerial portfolio in cabinet. The DCS is
part of the justice, crime prevention, and security cluster. The DCS has a staft
establishment of 46 306 posts, of which 41 342 are filled. Men constitute 73 per
cent and women 27 per cent of these posts. Of the senior and top management
echelon, 28 per cent are women.**® There are 237 functioning prisons, of which
two are privately operated.

The prison population as at October 2009 was 164 667 prisoners (50 675 un-
sentenced and 11 3992 sentenced); 3 562 women; 1 341 children.>*® Conditions
in women’s prisons are generally better than in men’s prisons.

The DCS has a budget of R15.1 billion (2010/11) to provide services to
an average prison population of 165 000 and employ a staff corps of 42 000.
Comparatively, the DCS budget is more than double the budget for the
Department of Basic Education for 2010/11 and there is thus little reason to
believe that the DCS budget is inadequate.*” Plans are afoot to employ more
staff and build new prisons (12 000 beds).

Two issues emerge from the budget. First, there is significant wasteful and
fruitless expenditure; the auditor-general noted expenditure to the amount of
R344 million in this regard for 2008/9.>*® Questions can also be asked about
the massive investment in security infrastructure over the past five years and
whether these funds could not have been used more effectively in staff training
and general infrastructure upgrading. Second, the White Paper on Corrections
in South Africa is the key policy and strategy document of the DCS, but the
budget remains seriously misaligned with this strategy. While the White Paper
emphasises rehabilitation and social reintegration, less than 3 per cent (and de-
clining) is allocated to the social reintegration budget programme and the bulk
of expenses are allocated to security.
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The rapid transition of staft post 1994 has resulted in serious skills losses.
The period between 1994 and 2000 (and perhaps later) saw discipline in the
department disintegrating, which was aggravated by leadership instabil-
ity (a high turnover of commissioners and acting commissioners) and the de-
militarisation of the department on 1 April 1996, without a new management
framework being put in place. The quality of leadership has also been wanting
in many aspects. At operational level, practical problems persist, which have not
been helped by the increased centralisation of decision making, often leaving
heads of prisons as figureheads, with little control over who is appointed, what
training is received, and so forth. In many regards, DCS is operating in crisis-
management mode, driven by what appears in the media, while ignoring other
crises (eg severe overcrowding at some prisons).

The DCS is involved in a range of programmes aimed at improving informa-
tion systems and thus internal controls. Particular attention is being paid to
measuring performance in respect of clear outputs as well as legislative compli-
ance. Strengthening oversight remains a key intervention area to ensure that
the DCS is held accountable.

There is a code of conduct for staff members and a revised disciplinary code,
but statistics from disciplinary actions indicate sporadic, as opposed to sus-
tained, enforcement of discipline. **°

The ambitious vision of the DCS, as per the White Paper, has delivered
limited results, and serious questions must be asked about general staff culture.
While there are exceptions of good practice, the overall impression is that pris-
oners have few opportunities to improve their lives and the rights of prisoners
are frequently disregarded. Assaults, even fatal, are common, and the inability
of the DCS to ensure safe custody has been admitted by the minister.*”

The extent to which female prisoners receive the specialised services they
require is doubted, and services are characterised by a traditional, if not pater-
nalistic attitude towards female prisoners.

Sexual violence between men is believed to be common in the prison system,
although accurate statistics are not available. Until 2008, the DCS entirely
ignored the reality that sexual violence takes place in prisons. The prevalence of
sexual violence should be understood within the context of gang history (more
than a century old) and the construction of male identities in the gangs. Sexual
violence is severely underreported. The DCS has done little, if anything, to
prevent sexual violence and a strategy remains wanting. It is uncertain whether
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the DCS has properly assessed the impact of the Sexual Offences Act on its
mandate. However, an appropriate response needs to emphasise prevention and
early intervention, as opposed to a reactive approach.

The number of children in prisons has dropped from more than 4 000 to
1 500 in recent years and this alone will have improved their situation. At
designated youth prisons, where sentenced children are also kept, services
are generally of a better quality. There is reason for concern, however, about
unsentenced children.

HIV-positive prisoners are an additional minority group. The DCS handled
this category of prisoner in a disastrous manner until it was taken to court and
ordered to provide access to ARVs.””! Subsequently the DCS established 13 ac-
credited ARV centres, and although a link has not been proven, there has been a
reduction in the number of deaths due to natural causes.*”?

Deaths in custody due to natural and unnatural causes remain a persistent
problem. For unnatural causes (murders, suicides and accidents) the overall
impression is that the DCS cannot ensure safe custody, and murders result from
prisoner-on-prisoner violence as well as warder-on-prisoner attacks. Mass as-
saults have been frequently reported. The department reported that in 2008/9
there had been an estimated 1 400 assaults and 64 unnatural deaths.””” The
Judicial Inspectorate recorded 2 884 complaints regarding prisoner-on-prisoner
assaults, 2 010 complaints alleging official-on-prisoner assaults, and a further
4223 complaints alleging ‘inhumane treatment’. The overall impression gleaned
from these statistics is that the state cannot guarantee the safety of prisoners
and that often officials are guilty of assaulting prisoners, not infrequently with
fatal consequences. First-time younger prisoners are more at risk of prisoner-
on-prisoner assaults.

Poor healthcare services are cause for concern because 37 per cent of pris-
oners who die in prison because of natural causes die within the first year of
custody.’” Prison overcrowding has been a persistent problem and awaiting-
trial prisoners in particular suffer, with some prisons being near to 300 per
cent full. Charges against many awaiting-trial prisoners will be dropped or
their cases struck from the role.”* Their custody was thus meaningless and
without purpose.

There appears to be too much political meddling in the management of the
DCS and a number of poor decisions were the result of such meddling. There is
a growing schism between senior management and political leadership on one
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hand and operational management on the other. The net result is that opera-
tional decisions are less and less determined by the legislated and policy man-
dates. Parliament (through the Portfolio Committee on Correctional Services),
however, has demonstrated increased eagerness to fulfil its oversight mandate.*”
This has led to open confrontations between the previous chairperson and the
former minister. The new Portfolio Committee chairperson has already made
his plans clear and intends to exercise robust oversight.*””

Despite attempts by cabinet to foster closer cooperation between govern-
ment departments in the criminal justice system, progress has been limited.
Objectives and targets are often diametrically opposed, as illustrated by the
police’s arrest targets versus prison overcrowding. Poor cooperation and coor-
dination frequently result in suspects remaining in custody for lengthy periods
without any progress in their cases.””®

Organised labour remains a powerful actor in the prison system and was par-
ticularly destabilising from 1994 to 2000. The widespread corruption, violence
and intimidation led by POPCRU ultimately resulted in the Jali Commission.*”
There is good reason to believe that POPCRU wields significant influence in the
prison system.

Public confidence in the DCS is low. Leadership instability, repeated exposés
of corruption, overcrowding, deaths in custody, six successive qualified audits,
and perceived political interference have left the public with the impression that

it is an inherently corrupt department.

PRIVATE SECURITY

The private security industry in South Africa began developing in the 1980s
because of a number of factors - the rise of insecurities associated with apart-
heid activities; the apartheid state’s willingness to accept the security industry
as an adjunct to the state police; and the apartheid state’s attempts to profes-
sionalise the industry through the enactment of various pieces of legislation.
Post 1994 has seen an especially significant rise in the size of the industry due to
the entry of international conglomerates, the steady entry of ex-security person-
nel into the industry, and the rise of the crime rate and insecurities associated
with post-transitional developments.**°

The private security industry employed 288 686 active registered security
guards across 4 639 companies in 2005. Significantly, a further 638 181 persons
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were registered as security guards, but not active.*® In 2008, the industry had
an annual turnover in excess of R50 billion.**

The Secretariat of Police has indicated that the Private Security Industry
Regulation Act will be reviewed and oversight of labour and company regula-
tion might revert to the Department of Labour, while oversight of conduct may
reside in the Secretariat of Police.**

Less affluent communities are characterised by neighbourhood watches and
anti-crime associations. One of the largest is Mapogo-a-Mathamaga, which
claimed 50 000 members and 90 branches throughout Gauteng in 2000.%%
Public/private partnerships (PPPs) have become popular in the form of city or
municipal improvement districts where rate levies pay for private security com-
panies that work in partnership with state police and local authorities.?*

For correctional services, private companies have become involved in pro-
viding security inside prisons through integrated biometric security systems
and CCTV. Two private companies (Kensani Corrections Management and
G4S Care and Justice Services, owned by G4S) operate two 3 000-bed maximum
security prisons. These were established as PPPs. Despite being operated at
high standards, there has been much criticism about the manner in which the
contracts were granted and the cost to the taxpayer, especially since profits are
guaranteed at between 23 per cent and 29 per cent (linked to the CPI) for the
25-year term.

While the original intention was that the two private prisons would serve as
‘best practice laboratories’ for the DCS, the transference of skills and knowledge
has not taken place and the two private prisons continue to operate as islands
in the DCS. The increased involvement of private sector companies (through
PPPs) was initially a management strategy to address key risk areas (eg stock
control, security, and appointments), but the overall results from this approach
seem to have been counter-productive in two ways, first, through allegedly
corrupt awarding of contracts; and second, by duplicating functions in the DCS
for which staff were already employed (eg stock control, kitchens and human
resource management).

The increased involvement of private sector companies since 1994 has
not had a positive effect on public confidence in the prison system because
the awarding of the contracts has been consistently linked to corruption and
maladministration. This probably had the additional impact that rank-and-file
staff lost confidence in the integrity of senior management. Although private
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sector companies have secured lucrative contracts from the DCS, NGOs ren-
dering services to prisoners and ex-prisoners do not receive financial support
from it.

INDEPENDENT OVERSIGHT AND ACCOUNTABILITY

South Africa has a plethora of oversight and accountability mechanisms that
entrench civilian control of the security sector. Defence, Police Correctional
Services and the judiciary are under the control of their ministries. There are
robust parliamentary portfolio and joint standing committees, including
the Standing Committee on Public Accounts, auditor-general, ombudsman,
Independent Complaint Directorate, civilian secretariats, Human Rights
Commission, Public Protector, courts, civilian parole boards and a vibrant civil
society and media.

Defence

The Republic of South Africa has a bicameral parliamentary system consisting
of the National Council of Provinces and the National Assembly.** Parliament
has a range of powers over military affairs. For example, it has legislative powers;
approves the defence budget; and reviews the president’s decisions to deploy the
SANDF in critical defence functions.’® The 1996 constitution establishes the
basis for multiparty parliamentary committees.

The rules and orders of parliament stipulate the powers of the parliamentary
committees:

B To deal with bills and matters falling within their portfolio

B To maintain oversight within their portfolio of the exercise of national ex-
ecutive authority, including the implementation of legislation, any executive
organ of state, constitutional institution and other body or institution

B To monitor, investigate, enquire into and make recommendations concern-
ing any such organ of state or constitutional body

B To consult and liaise with any executive organ of state or constitutional
institution

B To perform any other function, task, or duty assigned to it in terms of the
constitution, legislation, rules or resolutions of the National Assembly
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B To summon any individual or legal person to give evidence on oath or af-
firmation or to produce documentation; receive petitions, representations or
submissions from interested bodies and persons; conduct public hearings;
hear oral evidence on petitions; determine its own procedures; and hold

meetings®*®

The Joint Standing Committee on Defence (JSCD) and the Portfolio Committee
on Defence (PCD) are charged with oversight of defence matters. The JSCD
can investigate and make recommendations regarding budget, functioning
organisations, armament policy and the state of preparedness of the SANDF.
It includes members of the National Council of Provinces and the National
Assembly. The PCD discharges similar functions; thus the work of the JSCD
and that of the PCD are thus complementary.**

Problems identifiable with parliamentary oversight are ‘the limits of trans-
parency’ (for example cannot jeopardise the success of military operations), but
the Access to Information Act is a tool for resolving disputes about information
and the capacity of parliamentarians to exercise effective oversight, especially
when it comes to budgetary issues.**°

Military leadership remains a challenge in the armed forces. The protest
march by soldiers to the seat of government in August 2009 was the result of
dysfunctional internal grievance channels, lack of accountability and poor
leadership. Although the minister responded by appointing a commission to in-
vestigate the grievances of soldiers, this is only a short-term arrangement. What
is needed is a military ombudsperson to deal with issues on a more permanent
basis that could hold generals accountable for soldiers’ affairs.

Intelligence

The establishment of a multi-party parliamentary committee to execute leg-
islative oversight of the intelligence domain is a definitive feature of the post-
apartheid South African intelligence dispensation. The JSCI, established by the
Intelligence Services Oversight Act 40 of 1994, is empowered by the act to fulfil,
inter alia, these functions:

B To obtain an audit report on the financial statements of the intelligence
services from the auditor-general
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B To obtain a report from the Evaluations Committee on secret projects re-
viewed and evaluated by that committee

B To obtain a report regarding the functions performed by the judge desig-
nated to authorise intrusive methods of investigation

B To consider, initiate and make recommendations on all legislation pertain-
ing to the intelligence services

B To review and make recommendations regarding interdepartmental co-
operation and the rationalisation and demarcation of functions relating to
intelligence and counterintelligence

B To order investigations into complaints from the public

B To hold hearings and subpoena witnesses on matters relating to intelligence
and national security, including administration and financial expenditure

Established in terms of the Intelligence Services Oversight Act 40 of 1994, the
inspector-general is appointed by the president after nomination by the Joint
Standing Committee on Intelligence (JSCI) and approved by parliament. The
inspector-general is accountable to the JSCI and in relation to the civilian intel-
ligence agencies, has these functions:

B To monitor compliance of NIA and SASS with the constitution, applicable
laws and policies on intelligence and counter-intelligence

B To review intelligence and counterintelligence activities

B To perform all functions designated by the president or minister for intel-
ligence services

B To receive and investigate complaints from the public or members of the
intelligence services on alleged maladministration; abuse of power; trans-
gressions of the Constitution, laws or policies; corruption or fraud

Traditionally the level of participation in intelligence governance in South
Africa has not been high. The White Paper on Intelligence, for example, was
prepared by a single drafter and was published without public or parliamentary
engagement.”! Intelligence has generally been viewed as a topic outside the
purview of public debate. It was only with the scandals of 2005 (Project Avani,
in which the misuse of position and power and allegations of the subversion
of the national intelligence apparatus to personal and group political interest
surfaced) that public discourse on intelligence was provoked.
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A brief analysis of the outcomes of the Project Avani scandal reveals these
gaps in the oversight and governance of the intelligence sector:

B Lack of sufficient preventative and proactive controls on politically sensitive
operations
Lack of sufficient control on the use of intrusive methods of investigation

B Insufficient control of operational protocols

B Continued politicisation of domestic intelligence operations and the poten-
tial for misuse of authority in conducting political intelligence operations

B Flaws in the practice of having a senior intelligence official serving in two
posts

This episode of misconduct spurred the minister for intelligence services to
appoint the Ministerial Review Commission on Intelligence as an instrument
to review the mechanisms for control of the civilian intelligence agencies. The
findings of the Review Commission were released to the public as the minister
departed office prematurely in September 2008. The commission found inter
alia that:

B A new White Paper on Intelligence is needed and should be produced
through consultative process

® The National Strategic Intelligence Act should be amended to bolster critical
issues of tasking and the role of the minister in receiving intelligence

B Ministerial approval should be required for intrusive operations

B Ministerial regulations and directives should be issued on the conduct of
intelligence and counter intelligence and ministerial regulations should be
published in the Government Gazette

B The mandate of the inspector-general should be reviewed and for efficacy
limited to an ombuds role

B The Office of the Inspector-General needs to be adequately staffed and re-
sourced to fulfil its functions

® The mandate of NIA should be reviewed and more clearly spelled out in
legislation

B Intrusive methods should be used with the approval of the minister and
judicial authorisation and only for limited purposes
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B Policies, practices and controls for the interception of communication need
to be tighten

B Reports of the auditor-general should be made public*?

Policing

The Parliamentary Portfolio Committee on police plays an active role in moni-
toring police performance and reviews the annual budget and annual report in
addition to its legislative function. The mission of the committee is:

B To pass legislation

B To scrutinise and oversee executive action and organs of state such as the
Department of Police, Secretariat for Safety and Security, Independent
Complaints Directorate, Private Security Industry Regulatory Authority

® To facilitate public participation and involvement in legislative and other
processes

® To engage, participate and oversee international treaties and protocols

The committee’s monitoring capacity is assisted by a station monitoring tool to
be utilised on field oversight and during constituency periods.

The ICD is being overhauled in a process that will see it enshrined in own
legislation separate from the SAPS Act. This legislation will seek to ensure that:

B The directorate functions independently of the SAPS
B Each organ of state assists the directorate to maintain its independence and
impartiality, and to perform its functions effectively

A number of other bodies play an oversight role over the SAPS. These include
the South African Human Rights Commission, the Auditor-General’s Office,
and the Office of the Public Protector. The auditor-general has increasingly
been undertaking performance audits on state departments and SAPS has been
subject to performance audit on policing border line duties, sector policing, the
operation of service centres and the 10111 call centre.

In 2010 the auditor-general plans a further performance audit of SAPS. This
will not be made public, but recommendations will be made to SAPS in a man-
agement letter. The planned performance audit will test:
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B Internal policies, procedures and controls related to the management of per-
formance information

B Systems that collect, monitor and report performance information

B Existing performance information

B Consistency of performance information between strategic/annual perform-
ance plan, quarterly reports and annual performance report

Prisons

There is little wrong with the overall oversight and accountability architecture
of this sector. How the oversight mandates are interpreted, however, is depend-
ent on the mandate holders. The performance of the Parliamentary Committee
on Correctional Services (PCCS) before and after 2004 is a good example of
this, with the post-2004 committee taking a far more active role in exercising
oversight. The auditor-general and the Standing Committee on Public Accounts
(SCOPA) have consistently been rigorous in holding the DCS to account. The
oversight architecture was significantly strengthened after a 2008 amendment
to the CSA required the Judicial Inspectorate for Correctional Services (JICS)
to submit its inspection reports to parliament and the minister of correctional
services.

The ability of the legislature to exercise oversight is dependent on the quality
of information to which it has access and the ability to utilise this information
effectively. Prior to 2004 there were serious shortcomings and the PCCS failed
in exercising its oversight mandate. Since 2004 there has been marked improve-
ment. Increasingly the PCCS has taken on the DCS in budgeting, expenditure,
tenders, human resource management, law reform and a range of other issues.
At this stage there is reason to be optimistic about the role of the PCCS. It can
equally be expected that the relationship between the JICS and the PCCS will
improve the situation.

The process of law reform and major policy development (eg White and
Green Papers) requires that public hearings be held by parliament and that the
PCCS also holds public hearings on the budget vote and annual reports of the
DCS, as is required. However, the DCS has been reluctant or unable to establish
meaningful dialogue consistently with stakeholders on policy and law reform.
There was no public consultation on the 2005 White Paper or on 60 or more
new policies emanating from the White Paper. Transparency is consequently
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attained once draft legislation and major policies are placed before parliament
and not earlier.

The 1998 Correctional Services Act (CSA) established the Judicial
Inspectorate for Prisons (later renamed Judicial Inspectorate for Correctional
Services, JICS) which is headed by the inspecting judge; a judge of the High
Court. The JICS, although funded from the DCS budget, is an independent
body with the broad mandate to investigate any matter concerning the treat-
ment of prisoners. It may also report on corruption and dishonest practices.
The inspecting judge is assisted by independent visitors who are members of the
public who visit prisons regularly to record complaints from prisoners at the
237 prisons. They have unrestricted access to all people, places and documents
at prisons. It is mandatory for the DCS to report certain issues to the inspecting
judge, namely deaths, use of force, solitary confinement, and use of mechanical
restraints (the latter two require approval from the inspecting judge).

After the full promulgation of the 1998 CSA in 2004, civilian parole boards
were established in the 52 management areas of the DCS. They are civilian
parole boards, which implies a level of oversight and monitoring, but the parole
system has been marred by a series of poor decisions, primarily the result of
incorrect interpretation of a confusing legal framework. This has resulted in a
sharp increase in litigation by prisoners against the DCS regarding their release
and claims for human rights violations. In 2008/9 DCS incurred liabilities in
excess of R988 million as a result of ‘bodily injury/assault’.*

The oversight architecture is satisfactory, but that there are serious problems
in implementation. These problems appear to be related more to the internal
controls of the DCS than to the controls exercised by external mandate holders.

ROLE OF CIVIL SOCIETY

South Africa benefits from a multiplicity of civil society organisations, ranging
from social movements to research and expert organisations, which operate not
only in South Africa, but in the rest of Africa. A number of regional and conti-
nental organisations are found in South Africa, for example ACCORD, Centre
for Conflict Resolution, Pax Africa, EISA, Idasa, Institute for Global Dialogue,
Institute for Security Studies and many others in various disciplines.

From the pool of these civil society organisations there has been a great deal
of engagement with security sector governance (SSG) by civil society in South
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Africa. These organisations have been engaged in developing national defence
policy, monitoring patterns of expenditure on defence, peacekeeping and secu-
rity training, human rights issues in prisons, and so forth.

NGOs have primarily delivered developmental services in support of pris-
oners and released prisoners. A small group of human rights organisations are
involved directly or indirectly in litigation by prisoners against the DCS, with
the result that there are legal liabilities of nearly R1 billion against the DCS. A
growing group of NGOs and academics, together with the JICS and the South
African Human Rights Commission (SAHRC), are focusing on South Africa’s
obligations under the UN Convention against Torture (UNCAT), focusing on
legislative reform to ensure that obligations set out in Articles 2 and 4 of the
convention are met.

Through the annual public hearings on the budget vote and annual reports,
civil society has the opportunity to engage with parliamentary portfolio com-
mittees. A robust media is active in reporting on security-related matters.

On the whole, however, civil society in South Africa needs to be more or-
ganised and coordinated at national and provincial level in order to ensure that
the security sector remains transparent, responsible and accountable. It is im-
portant for civil society to establish sustainable partnerships with parliament in
ensuring civil oversight of the security sector. It is also important to empower
ordinary citizens to demand professionalism and responsibility from the secu-
rity forces. The Access to Information Law is an opportunity that civil society
in South Africa should use in promoting transparency in the security sector.

KEY CHALLENGES AND RECOMMENDATIONS

South Africa, post 1994, undertook extensive reforms to its state security ar-
chitecture. Its vision was to create a democratically accountable, legitimate and
human rights-centred security sector. Through a process of wide consultation
it formulated White Papers of the security sector institutions that informed the
policy and legal frameworks that now govern the security sector. Given changed
global, regional and national contexts, however, it is advisable to review and
update the White Papers. A defence review update is currently under way. This
process should be as inclusive as the previous one to ensure maximum input
and buy-in. South Africa has yet to develop a national security policy. It has
an extensive oversight machinery with robust parliamentary committees, an
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auditor general and an office of the ombudsman. The media and civil society
are vigilant in exercising their monitoring role. However, there remain serious
human resource constraints in the defence force, police, justice and correc-
tional service sectors, which indicate the need to review recruitment and reten-
tion strategies, training and remuneration. Although the issue of war veterans
is receiving attention, as their incorporation under the Department of Defence
indicates, closer scrutiny of and remedial efforts for their plight must be con-
sidered. All departments are regularly receiving qualified audits, which speaks
to the need for improved management.The intelligence sector has recently been
under the spotlight. There are insufficient preventative and proactive controls
on politically sensitive operations and on intrusive methods of investigation.

Continued politicisation of domestic intelligence operations and the poten-
tial for misuse of authority in conducting political intelligence operations are
areas of concern. We therefore recommend the following:

A national security police should be developed
The White Papers on defence and intelligence must be revised
Consideration of an ombudsperson for the military will be prudent

Closer cooperation between departments in the criminal justice system is
required as objectives and targets are not aligned

Tender rigging for private security companies must be addressed

B The Office of the Inspector-General needs to be adequately staffed and re-
sourced to fulfil its functions

®  Corruption and allegations of human rights abuses in the DCS need to be
addressed

B Demands for stronger law enforcement must be balanced with longer-term
crime prevention strategies and respect for the rule of law

B The effectiveness of community police forums varies considerably across the
country and should be standardised

B Address health issues and overcrowding in the prisons

B The massive growth of the private security sector is a matter of concern
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Zimbabwe

POLITICAL OVERVIEW

Nominally, Zimbabwe is a constitutional democracy. In practice, however,
under the leadership of the Zimbabwe African National Union Patriotic Front
(ZANU-PE), the country has become an autocracy. Zimbabwe attained po-
litical independence from Britain on 18 April 1980, after a protracted libera-
tion struggle against minority rule that claimed thousands of lives. Its current
constitution was part of the ceasefire agreement negotiated at Lancaster House
in London and chaired by the United Kingdom’s secretary of state for foreign
and commonwealth affairs, Lord Carrington. Parties to the negotiations were
the Anglo-Rhodesian Alliance, led by Ian Smith, Bishop Abel Muzorewa and
Reverend Ndabaningi Sithole, and the Black Nationalist movement (Patriotic
Front) jointly led by Robert Mugabe and Joshua Nkomo.

Since 2000, Zimbabwe has dominated the news in Africa and beyond, for all
the wrong reasons. The precipitous collapse of the economy, ultra-high inflation,
and a worthless currency; images of state-sanctioned brutality against media
workers, civil society and opposition activists; violence, displacement, death
and destruction in towns and on commercial farms; women with children on
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their backs fleeing to neighbouring countries; and imprisoned persons on the
verge of starvation and death have made regional and global news. The images
and the discourse of violence ‘indicating ... the repressive nature of the Mugabe

>39% are in stark

regime as well as a sense of impunity demonstrated by the state
contrast to the jubilation and the messages of reconciliation of April 1980 when
Robert Gabriel Mugabe took office as the leader of the newly independent state
of Zimbabwe, freed from many decades of brutal, white supremacist minority
rule. So promising was Mugabe as a unifier and national leader that in 1994 -
despite the widely publicised Matabeleland massacres - the country that today
is his arch-enemy, the United Kingdom, appointed him an honorary Knight
Grand Cross in the Order of Bath on a state visit, only to strip him of the honor-
ary knighthood in June 2008.%*

For the first decade after independence in 1980 the ruling party, ZANU-PF,
sought to legislate for a one-party state. Although the plan to have a de jure
one-party state had to be abandoned in the light of the international political
situation and local resistance from within and outside the governing party,
ZANU-PF continued to make concerted efforts to have a de facto one-party
state by suppressing all opposition to its rule. In many respects,

there was a strong continuation with the Rhodesian state, perpetuated
through the application of repressive laws, such as the Emergency Powers
Act (Chapter 11:04) and the 1960 Law and Order (Maintenance) Act,

which were all used to detain political rivals and silence critics.**

Intolerance of opposition and criticism characterised the approach of the ruling
party right up to the time it was pressured into entering into a forced marriage
of convenience with the Movement for Democratic Change (MDC) in 2009 in
the name of the Inclusive Government.

On paper, the country is currently governed jointly by ZANU-PF and the
two factions of the MDC. In reality, however, all executive power, including gov-
ernance, control and management of the security sector, rests with ZANU-PF.
This is despite the existence of the National Security Council (NSC), of which
representatives of the government partners are members, and joint ministerial
authority of ZANU-PF and the MDC over the police. Whereas the political
terrain has changed a lot since the coming into being of the MDC in 1999 and
government ministries are shared among the three parties to the GPA and even
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more so after the March 2008 elections, ZANU-PF has maintained hegemony
of the security sector. For all practical purposes, the subordination of the se-
curity sector, which is posited as a tenet of prudent civil-military relations and
provided for under the constitution and laws of Zimbabwe and that country’s
national defence policy, has happened only towards one part of the Inclusive
Government - ZANU-PF.

On the economic front, in the last 10 years Zimbabwe has become a pariah
state, virtually excluded from significant international engagements except
in SADC, the AU and the UN. For a variety of largely self-inflicted reasons,
the country has lost its credit worthiness with international financiers, virtu-
ally shutting down access to lines of credit and balance of payments support.
According to the International Monetary Fund (IMF),

Zimbabwe first incurred arrears to the IMF in mid-February 2001, and
at the end of August 2001 its overdue obligations totalled special drawing
rights(SDR) 41.3 million*” (about US$53 million), including SDR18.9
million (about US$24 million) to the IMF’s General Department, and
SDR22.3 million (about US$29 million) to the Poverty Reduction and
Growth Facility (PRGF) Trust.*®

This led to the country’s ineligibility to access the general resources of the IMF,
and removal from the list of countries entitled to borrow resources under the
Poverty Reduction and Growth Facility (PRGF). In 2002 — when Mugabe was re-
elected in an election that was adjudged not free and fair by the Commonwealth
and the EU, among others — the IMF adopted a ‘declaration of non-cooperation
regarding Zimbabwe’s overdue financial obligations to the IMF’, and suspended
the provision of technical assistance to Zimbabwe.** The following year - 2003
- as Zimbabwe remained in arrears and the economy was in free fall, the IMF
suspended Zimbabwe’s voting rights, thus marking the commencement of com-
pulsory withdrawal procedures.*® Citing ‘economic mismanagement, undemo-
cratic practices, and the costly deployment of troops to the Democratic Republic
of the Congo™ in 2001, the US enacted the Zimbabwe Democracy and Economic
Recovery Act (ZIDERA), which directs the secretary of the treasury to:

instruct the United States executive director to each international finan-

cial institution’” to oppose and vote against (1) [a]ny extension by the
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respective institution of any loan, credit, or guarantee to the Government
of Zimbabwe; or (2) [a]ny cancellation or reduction of indebtedness owed
by the Government of Zimbabwe to the United States or any international

financial institution.*®

ZIDERA has also resulted in an asset freeze and travel ban for persons identified
as ‘responsible for the deliberate breakdown of the rule of law, politically moti-
vated violence, and intimidation in Zimbabwe’.*** US Congress made the repeal
of ZIDERA conditional on restoration of the rule of law, free and fair elections
and related conditions, commitment to equitable, legal and transparent land
reform, fulfilment of the agreement ending the war in DRC and, perhaps most
importantly for this paper, ‘military and national police subordinate to civilian
government’.*”® There is as yet no evidence to suggest that US executive direc-
tors on any of these international finance institutions have exercised the powers
envisaged in ZIDERA.

The EU has maintained a personal asset freeze; travel ban on selected poli-
ticians, senior government and selected security personnel; and an embargo
on the sale of arms to Zimbabwe. Other countries, notably Australia and
Switzerland, have instituted their own targeted measures, not unlike those of
the EU. Even with the coming into being of the Inclusive Government, on 16
February 2010, the EU decided that:

in view of the situation in Zimbabwe, in particular the lack of progress in
the implementation of the Global Political Agreement signed in September
2008, the restrictive measures ... should be extended for a further period

of 12 months. ¢

A few weeks later, on 1 March 2010, the US president announced that since
“Zimbabwe’s deep political crisis remained unresolved’,”” he was extending sanc-
tions against the government of Zimbabwe. The sanctions/targeted measures
continue to be one of the major sticking points hindering the full implementa-
tion of the Global Political Agreement underpinning the inclusive government.
Fundamental to the survival of the Mugabe regime has been a partisan
and politically active security sector that has been accused of human rights
violations, particularly in relation to elections and political activism. Whereas
international revulsion over the violation of human, civic and political rights
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is fairly recent, state-sanctioned violence, killings and displacements did not
begin with the emergence of the MDC in 1999. In the early years of independ-
ence, the ZANU-PF government used military and other security forces to:

crush its only viable opponent, PF ZAPU ... in an operation called
Gukurahundi (the rain that sweeps away the chaff), to solve a political

problem that could have been resolved through political means.**®

Preparing the nation for the human carnage that was to come in Matabeleland
and Midlands provinces, in a speech to parliament in 1982, Mugabe, who was
prime minister and minister of defence at that time, said, ‘an eye for an eye
and an ear for an ear may not be adequate in our circumstances. We might
very well demand two ears for one ear and two eyes for one eye.®” And so it
was that when the 5th Brigade was finally withdrawn from Matabeleland and
Midlands, an estimated 20 000 civilians*® had lost their lives and thousands
more had been more displaced. In response to domestic and international pres-
sure, in 1983 the (then) prime minister Robert Mugabe appointed the Zimbabwe
Commission of Inquiry into the Matabeleland Disturbances, which is also
known as the Chihambakwe Commission (named after its chairman Simplisius
Chihambakwe).

Predictably, the findings of the Chihambakwe Commission of Inquiry
into disturbances that occurred in Matabeleland between December 1982 and
March 1983 never saw the light of day. The government’s scorched earth policy
against the opposition PF ZAPU achieved the desired objective of driving PF
ZAPU into submission, leading to the latter’s absorption by the former on 22
December 1987 under the name ZANU-PF. The date on which the fate of PF
ZAPU was sealed is now part of the calendar of Zimbabwe as National Unity
Day. State-sanctioned and condoned violence has not abated throughout the
history of Zimbabwe.

Depending on the source, between the Gukurahundi massacres and the
consummation of the inclusive government between ZANU-PF and the MDC
in February 2009,

[the] estimated cumulative toll for the Gukurahundi and post 2000 mili-

tary operations is more than 40 000 dead, 10 000 missing and more than

300 000 internally displaced persons.*"
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Should this be true, the number of deaths, missing persons and internally dis-
placed persons under the Mugabe majority government could surpass fatalities
of the armed liberation struggle, to which Mugabe himself was party, against
Ian Smith’s minority government from July 1964 to 1979.

At independence, apart from the contentious provisions retaining ‘minority
rights ... on the future of land ownership in the country, and guaranteed white
representation in parliament’,*? which were obviously incongruous with and
offensive to majority rule, the Lancaster House Constitution did not address
security sector reform (SSR) in general, and reform of the military in particular.
People such as Joshua Nkomo had wanted the military question to be fully ad-
dressed at Lancaster House, but this did not happen. The conference went only
as far as providing for a ‘constitution, ceasefire, the installation of a transitional
authority, the temporary cantonment of fighting forces and the holding of su-
pervised elections’*? Once the political questions on majority rule had been
addressed, discussions on the architecture and mandate of the security sector
and the military were left to the incoming government of the newly independ-
ent state.

Indeed, ‘political and socio-economic transformation would be worthless
in the absence of meaningful military integration’.** Hence, the newly elected
government was faced with the unenviable task of integrating the erstwhile
foes, namely the liberation armies — the Zimbabwe People’s Liberation Army
(ZIPRA), and the Zimbabwe African National Liberation Army (ZANLA) - and
the Rhodesian Security Force (RSF). This process, which marked the first taste
of security sector reform (SSR) in independent Zimbabwe, entailed not only a
merger of the three forces into a single national army, but also demobilisation,
disarmament and re-integration (DDR) of those combatants who could not
be accommodated in the new security agencies, including the army, air force,
police, prison and intelligence services. Through the British Military Advisory
and Training Team (BMATT), the former colonial power assisted in mediating
between the three forces, and also trained officer corps of the new Zimbabwe
National Army (ZNA) and Air Force of Zimbabwe (AFZ). Predictably, this
process was not without major ideological and practical contradictions. For
example, whereas Mugabe, in his capacity as prime minister and minister of
defence, ‘espoused the Chinese style of soldiers who also contributed through
engaging in food and equipment production, organised more on militia
and cadre lines’, BMATT was more focused on creating ‘purely military

152 INSTITUTE FOR SECURITY STUDIES



EDITED BY CHERYL HENDRICKS AND TAKAWIRA MUSAVENGANA

professionals’*”®> These tensions would later manifest in the mutation in the
1990s to a party-cadre-type of security sector that is intrinsically intertwined
with the ruling ZANU-PF party and whose backbone is constituted of former
ZANLA and ZIPRA combatants and youth militias.

As the government set about establishing a 35 000-strong army from the
available 65 000 ZANLA, ZIPRA and RSF forces, the remaining 30 000 were
to be demobilised and reintegrated into civilian life. Whereas the demobilised
combatants had faith in their leaders and accepted a new life as civilians or ‘re-
settled in food and production enterprises that would continue to service the
standing army’, *' some felt abandoned by the newly elected government. It was
offensive for the victorious and gallant combatants who had spent their youth
fighting to liberate the country, only to discover that their erstwhile enemies
from the former RSF were economically better off in liberated Zimbabwe.
While the former RSF members had stable social and economic networks, by
virtue of having been in regular pensionable military service, the same could
not be said of their counterparts from ZANLA and ZIPRA. Before long, many
of the demobilised ex-combatants were destitute.*”

The demobilisation process and the socio-economic challenges facing the
demobilised combatants do not seem to have been well thought out. This in part
led to the rise of a militant war veterans’ movement in the late 1980s. Analysts
have noted that:

although many veterans [of the liberation struggle] were disgruntled over
land, unemployment, neglect and corruption in government throughout
the 1980s and 1990s, the government was not too concerned about them as

long as its authority was not seriously challenged from other quarters.*

In April 1989, the unfinished business of DDR gave birth to the Zimbabwe
National Liberation War Veterans Association (ZNLW VA), primarily to draw
government’s attention to the plight of war veterans. The formation of ZNLW VA
coincided with the government’s adoption of the much-reviled World Bank-
supported economic austerity programme — Economic Structural Adjustment
Programme (ESAP) - amid rising inflation, job losses and a steadily rising and
restive labour movement, and falling standards of living.

In 1991, the government passed the War Veterans Administration Bill, fol-
lowed by the War Veterans Act, 1992, and the War Victims Compensation Act,
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1993. As the name suggests, the War Victims Compensation Act was intended to
compensate ex-combatants for injuries suffered during the war of liberation. In
no time, however, it became a major avenue for defrauding government through
inflated claims for injuries that could not be verified 13 years after the end of
the war. A number of current senior security sector officers were implicated
directly in the scam, but were never held accountable. Directly related to the
economy, in 1997 the government was arm-twisted by the militant ZNLW VA to
pay each of the more than 50 000 ‘war veterans’ Z$50 000 (roughly US$4 500 at
that time), plus monthly pensions of Z$2 000. Then came 14 November 1997, a
day that became known as ‘Black Friday’ when the Zimbabwe dollar lost 74 per
cent of its value from ‘around Z$10 to below Z$30 to the US$ over four hours
of trading time’*"* In synchronisation, the stock market followed suit, ‘wiping
away 46 per cent from the value of shares as investors scrambled out of the
Zimbabwe dollar’.**°

To obviate the threat that the war veterans’ movement posed to its hegemony,
over the years ZANU-PF has deftly manipulated the legitimate concerns of ex-
combatants and used members of ZNLW VA for its own partisan political pur-
poses. Aided and abetted by the formal security forces, mainly in the military,
police and intelligence services, ‘war veterans’ — or persons purporting to be
war veterans — have been involved in a violent campaign against the opposition
and the forced removal of white commercial farmers from agricultural land.

Since the establishment of the MDC in 1999 as the most viable challenge
to ZANU-PF’s hegemony (after the demise of PF ZAPU), the Joint Operations
Command (JOC), a throw-back from Ian Smith’s Rhodesian days, has been
identified as the brains behind and benefactor of the infrastructure of violence
on the farms and during the last four elections in 2002, 2005, March 2008 and
June 2008. Initially, JOC operated under the:

tacit management of the (ZANU PF) party, but by the time of the 2005
elections it was clear that the JOC was no longer an instrument of the
state. It had become an alternative to the state, and was, in effect, a paral-

lel government.*?!
Faced with a multifaceted political, security and humanitarian crisis, SADC

(the regional economic community), which has the AU’s mandate to find a so-
lution to Zimbabwe’s predicament, has been involved in mediation to ensure
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that the Global Political Agreement is fully implemented and that the country
returns to peace, stability and the rule of law. Tentative progress has been made
in persuading the parties to the agreement to abide by its provisions. Following
the formation of the inclusive government, SADC has joined the chorus of
voices, mainly from the ZANU-PF side of the inclusive government, calling for
the unconditional lifting of the sanctions/targeted measures.

On the question of the main obstacle to return to democratic governance -
SSR - nothing in the official documents and pronouncements of SADC and the
Organ on Politics, Defence and Security Cooperation (OPDSC), the custodian
of regional peace and security, suggests that there are visible efforts to ensure
that the security sector abides by the constitution and laws of Zimbabwe, and
the precepts of civil security relations, although in many respects the security
sector holds the key to returning to the rule of law and restoration of citizens’
civil and political rights, enshrined even under the current constitution.
SADC’s lack of focus on the anti-democratic conduct of Zimbabwe’s security
sector runs against the spirit of its founding charter, the SADC Treaty, which
emphasises democracy and the evolution of common political values that are

conveyed through legitimate and accountable institutions.**

CONSTITUTIONAL, POLICY AND LEGAL FRAMEWORKS

The original version of the Lancaster House Constitution provided for a largely
ceremonial presidency, with most executive powers concentrated in the hands
of the prime minister. The president’s term of office was six years and he was
elected by an electoral college of parliament. Based on the Westminster system
of government, the executive prime minister was the leader of the party with a
majority in parliament. From 1980 to 1987 Mugabe served as prime minister.
In 1987, the 7th Constitutional Amendment expunged the office of prime min-
ister and replaced it with an executive presidency, in which Mugabe has served
from 1987 up to the present. There were no term limits for the prime minister
or for the post 1987 presidency. Following the creation of the executive presi-
dency with its excessive powers, it has been argued that executive presidency
had turned Mugabe - the only occupant of that office since its creation - into
a ‘myopic little village tyrant’.*** For example, among other issues, and in
mocking contradiction to Article 7 of the Universal Declaration of Human
Rights, which provides that ‘all are equal before the law and are entitled
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without any discrimination to equal protection of the law’,*** the constitution
places the president above all other people in Zimbabwe. Constitutionally,
while in office, the president is not subject to civil or criminal liability in any
court in Zimbabwe. Quite apart from the power to appoint cabinet ministers,
the president has power to appoint governors of ten provinces, an appoint-
ment which automatically makes such governors non-constituency members
of parliament.

The influence and octopus-like control of the president cuts across all facets
of political life to the point that, on 21 June 2008, Mugabe declared: ‘Only God
who appointed me will remove me - not the MDC, not the British.**

The enormous power of the president and ZANU-PF’s large majority in
parliament from independence until 2000 meant that there were few control
mechanisms against abuse of government power. Parliament was largely a
rubber stamp for legislation proposed by the executive. Over the years, parlia-
ment has approved a variety of repressive pieces of legislation that have been
used to suppress plural voices, opposition and dissent to ZANU-PF hegemony.
These iniquitous pieces of legislation that have mushroomed or have been per-
fected include Access to Information and Protection of Privacy Act (AIPPA)
and Public Order and Security Act (POSA), and Broadcasting Services Act. In
practice, no distinction has been drawn between the ruling party and the state,
because state resources have been used for electioneering and other party ac-
tivities by the ruling party.

The Lancaster House Constitution has been amended 19 times. Many of the
amendments extend and entrench the powers of the president and reverse pro-
gressive rulings of the courts on human rights. The feature of the constitution
that has contributed most to the current economic and political crisis has been
the undue concentration of power in the hands of one person, the president,
and by extension, hegemony of the ruling ZANU-PF party, and related abuse
of that power.

The National Security Council Act 2009 (No 2 of 2009), which came into
force on 4 March 2009, establishes by law the National Security Council (NSC).
The NSC is responsible for reviewing national policies on security, defence and
law and order, and recommending or directing appropriate action; reviewing
national, regional and international security, political and defence develop-
ments and recommending or directing appropriate action; considering and
approving proposals relating to the nation’s strategic security and defence
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requirements; receiving and considering national security reports and giving
general or specific directives to the security services; ensuring that the opera-
tions of the security services comply with the constitution and any other law;
and generally keeping the nation in a state of preparedness to meet any threat to
security. The NSC Act defines security services as ‘every branch of the Defence
Forces; the Police Force; ... the Prison Service; and the Department of State for
National Security’.**¢

Zimbabwe’s state security sector comprises a number of actors, namely
Zimbabwe Defence Force (ZDF), Zimbabwe Republic Police (ZRP), Department
of State for National Security, more commonly known as the Central Intelligence
Organisation (CIO) and Zimbabwe Prison Service (ZPS). Non-state security
actors include private security companies, the ZANU-PF-aligned youth militia
and their ally, the vocal and militant War Veterans’ Association. The constitu-
tion makes provision for the establishment of the ZDF, comprising the army,
the air force ‘and such other branches ... as may be provided for by or under an
Act of Parliament’.*”” In two words, the constitution defines the purpose of the
ZDF as ‘defending Zimbabwe’.*?® The Defence Act (1972), the revised National
Defence Policy (1997)** and various regulatory instruments provide the legal
and policy framework on the governance and management of the ZDF. The
Ministry of Defence outlines the constitutional mandate of the ZDF as defend-
ing Zimbabwe’s independence, sovereignty, territorial integrity and national
interests; participating in the creation of common regional security architec-
ture; contributing to the maintenance of international peace and stability; and
providing military assistance to civil authority in times of need.**

The constitution also establishes the ZRP,*** consisting of a regular force, a
constabulary and ancillary members.*** The Ministry of Home Affairs exercises
political authority over the ZRP. It is commanded by the commissioner-general
of police, appointed by the president after consultation with a board consisting
of the chairman of the Police Service Commission — which is a constitutional
body - the retiring commissioner and one other member appointed by the pres-
ident. The functions of the ZRP are provided in Chapter 11(10) of the Zimbabwe
Police Act.

Despite the definition of security services as ‘every branch of the Defence
Forces; the Police Force; ... the Prison Service; and the Department of
State for National Security”*® or CIO, the CIO is the only state security
service that does not exist in law. In other words, there is no legislation that
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establishes and regulates this critical state security sector. The CIO resides in
the Office of the President under the political control of the minister of state
(internal security).

In addition to the constitutional provisions for the ZPS, the Prison Service
Act articulates the establishment and modus operandi of the prisons services.
The primary mandate of the ZPS is:

to protect society from the criminal elements through the incarceration
and rehabilitation of offenders for their successful re-integration into

society while exercising reasonable, safe, secure and humane control.***

The ZPS falls within the security cluster as a uniformed paramilitary institution
under the Ministry of Justice, Legal and Parliamentary Affairs. The commis-
sioner of prisons heads the ZPS. The current head is a retired major-general.

DEFENCE

The estimated strength of the ZDF, depending on the source, is between 30 000
and 35 000 men and women. **The army and air force each consist of a regular
force and a reserve force.*® Zimbabwe’s 1997 National Defence Policy correctly
acknowledges and identifies a number of cardinal principles on democratic
control of armed forces. These include the defence force’s subordination to civil-
ian authority, civilian responsibility for the formulation of defence policy with
the technical assistance of the military, civilian responsibility for the political
dimensions of defence policy, military execution of defence policy, non-inter-
ference of government and politicians with the operational chain of command
and non-interference of the government and politicians in the application of the
code of military discipline.*”

In the last 10 or so years, however, these cardinal principles have been sac-
rificed on the altar of political expediency in defence of ZANU-PF’s hegemony
of the state and society. These words by the ZDF commander, Gen Constantine
Chiwenga, illustrate graphically the politically partisan nature of the ZDF or
important sections of it:

elections are coming and the army will not support or salute sell-outs and

agents of the West before, during and after the presidential elections ... We
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will not support anyone other than President Mugabe, who has sacrificed

alot for this country.**

Nor is there any evidence of parliamentary or civil society involvement in com-
menting, formulating, debating or approving the defence policy - let alone
oversight — of the National Defence Policy. Zimbabwe does not have a national
security policy or, if it exists, it has not been made public.

In addition to constitutional provisions designating the president as com-
mander-in-chief of the defence forces,** the National Defence Policy provides
for the command and control of the ZDEF. In that capacity, the president is
constitutionally empowered to determine the operational use of the defence
forces and the execution of military action; declare war and make peace; pro-
claim or terminate martial law; as well as confer honours.** In declaration of
war, the president acts only on the advice of cabinet without prior approval of
parliament.*! So in August 1998 an estimated 11 000 Zimbabwean soldiers -
alongside Angolan and Namibian troops — were deployed in the DRC conflict.
Zimbabwean troops stayed for four years. The non-involvement of parliament
in such important decisions is cause for concern. This lacuna was aptly articu-
lated by the current minister of finance, Tendai Biti, in parliament in 2000:

The prerogative of making war and declaring war is not an absolute
prerogative that a head of state has. I say so for the reason that any war
involves financial implications and to the extent that Parliament is the
controller of financial resources in terms of Article 101 of the Constitution
of Zimbabwe it means a fortiori that, before the presidential prerogative of
declaring war is invoked, approval of Parliament must be sought because

at the end of the day, it is Parliament which controls resources.**?

As commander-in-chief of the ZDF, the president chairs the State Defence
Council (SDC), which until the coming into being of the NSC, was officially
‘the highest body responsible for national security affairs’*** Although the NSC
Act does not explicitly say so, from a functional and legal point of view the NSC
appears to have effectively replaced the SDC. The term ‘officially’ is used advis-
edly. In practice, unlike the pre-independence ‘tactical-level Rhodesian JOC,
today’s JOC operates at ‘grand strategic level’.*** Not only has it descended into
the domestic political arena, it has become the apex of defence (and national
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security) policy formulation and execution. Below the NSC is the Defence Policy
Council (DPC), which is chaired by the political head of defence (minister), the
principal accounting officer (permanent secretary), the ‘professional head of all
Defence Forces™** (chief of defence forces) and the commanders of the army and
air force. The head of the Treasury (minister of finance) has ex-officio status on
the DPC. Other structures envisaged in the National Defence Policy include the
Defence Command Council and a programming and planning element with
membership from the various decision-making levels.

Despite what the National Defence Policy states, many security analysts
believe that in practice the JOC had taken the place of the SDC. The establish-
ment of the JOC under Ian Smith sought to integrate operations of the police,
army and air force as part of the Rhodesian government’s military reorganisa-
tion to better fight the African nationalist movement,**® but the current JOC
appears to have a somewhat similar regime security mandate and is consist-
ent with Mugabe’s pronouncement of a ‘war cabinet’ in 25 August 2002. As
evidenced from the abductions and torture of opposition, media and civil
society activists, and active participation of the military in these extra-legal
manoeuvres, the government has behaved as if it were dealing with an insur-
gency. Some analysts have observed that prior to the 2000s, the JOC had ‘con-
centrated on purely military affairs, which included the Gukurahundi war in
Matabeleland, the ZDF operations in Mozambique, and the DRC campaign in
the late 1990s’,*"” further evidence of ZANU-PF’s hankering after a one-party
state and the unfinished business of turning the politico-military of 1979 into
a modern professional army. Added to the original membership of the JOC is
the spy agency - the CIO - which has always been associated with protecting
and entrenching the hegemony of Mugabe and ZANU-PF, and intimidating
voices of dissent and the ZPS. Some have argued that in 2008 the governor of
the Reserve Bank had been co-opted into the JOC to ensure adequate financial
resources for the ‘war’ chest.

For the first time in the history of the country, the National Security Council
Act 2009 (No 2 of 2009), which came into force on 4 March 2009, establishes, by
law, the NSC. The act defines security services as ‘every branch of the Defence
Forces; the Police Force; ... the Prison Service; and the Department of State for
National Security’.**s In terms of the law, the NSC is responsible for reviewing
national policies on security, defence and law and order, and recommending
or directing appropriate action; reviewing national, regional and international
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security, political and defence developments and recommending or directing
appropriate action; considering and approving proposals relating to the na-
tion’s strategic security and defence requirements; receiving and considering
national security reports and giving general or specific directives to the security
services; ensuring that the operations of the security services comply with the
constitution and any other law; and generally keeping the nation in a state of
preparedness to meet any threat to security.

The membership of the NSC almost mirrors that of the SDC. It comprises the
president, the two vice-presidents, the prime minister and the two deputy prime
ministers, the ministers responsible for finance, defence and the police and
one minister each nominated by the parties to the Global Political Agreement,
namely MDC-T, MDC-M and ZANU-PF. Also sitting as members of the NSC
are the minister of state in the President’s Office responsible for national secu-
rity; the chief secretary to the president and cabinet; the chief secretary to the
prime minister; the service chiefs, namely the commander of the ZDF, the com-
manders of the army and the air force, the commissioner-general of police and
the commissioner of prisons as well the director-general of the Department of
State for National Security. Section 5 of the NSC Act provides that the council
meet at such times as the president, in consultation with the prime minister,
provided that it meets at least once a month.

Because it is a product of, and therefore made in the image of the transitional
inclusive government, the NSC Act, and consequently the NSC itself, will cease to
exist ‘on the date on which the Interparty Political Agreement (between ZANU-PF,
MDC-T and MDC) terminates’.**® This poses significant challenges for sustain-
able SSR initiatives which should go beyond the life of the inclusive government.

In addition to the powers and functions vested in the NSC and in the
president as commander-in-chief of the ZDF, the constitution mandates the
president to appoint a member of cabinet as minister of defence ‘to manage the
political daily functions of the military to whom the commanders report’.**°

In terms of the Defence Act, the chief of defence forces, who is appointed by
the president on the advice of the minister, is responsible for commanding and
controlling the members and equipment of the defence forces and using them
to best advantage; maintaining proper discipline within the defence forces; im-
proving or simplifying the organisation, methods and procedures of the defence
forces; and securing the most economic and efficient utilisation of the resources

provided for the maintenance of the defence forces.*!
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The commanders of the ZNA and AFZ - who exercise command and control
of their forces under the overall direction of the chief of defence forces - are ap-
pointed by the president after consultation with the minister of defence. Section
96(4) of the constitution, read with Sections 7 and 12 of the Defence Act, pro-
vides that in giving his advice or recommendations the minister must act in
consultation with a board consisting of the chairperson of the Defence Forces
Service Commission, the retiring commander and one other person appointed
by the president.

In terms of control of the defence forces by the minister and permanent sec-
retary, the Defence Act stipulates that the chief of defence forces shall report to
the minster on all matters under his charge in the day-to-day discharge of his
duties; advise the minister on matters of general policy relating to the defence
forces; carry out any other duties that the president, acting through the minis-
ter, may require him to carry out and account to the secretary for the efficient
and economic use of the funds and assets of the defence forces.**

Further research is required on how the ZDF relates in practice with the
Ministry of Defence. Interviews conducted with former military officers suggest
a possible blurring of executive accountability mechanisms between the ZDF
and the ministry. Apparently this has been particularly pronounced since the
top brass of the ZDF assumed a politically partisan posture.

INTELLIGENCE

The CIO is Zimbabwe’s main civilian intelligence agency. It was inherited en
bloc from the Rhodesian government, and resides in the Office of the President
under the political control of the minister of state. The number of CIO per-
sonnel in Zimbabwe is estimated at between 8 000 and 10 000, with scores of
informers and auxiliary staff within and outside the country.** Its budgetary
provisions are provided for under the Office of the President, thus insulating
it from parliamentary and public scrutiny. The CIO is the only state security
agency that is neither mentioned nor provided for in the constitution or the law.
It is, therefore, not only secretive in its operations, but also equally secretive and
non-existent in law.

The pervasive nature and importance of the CIO is underlined by the fact
that its head (director-general) has been part of the JOC and now sits on the NSC
alongside other security chiefs. But ‘whereas CIO operatives wield considerable
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“private” power, [the] CIO boss ... is lower in the security hierarchy™** than the
commanders of the ZDF and the ZNA. Although its core mandate is:

intelligence gathering, the CIO has also engaged in paramilitary op-
erations and is heavily implicated in Zimbabwe’s culture of violence ...
The CIO is notorious for abductions and the use of torture to extract

information.*>

Typically, an intelligence service such as the CIO does not possess the power
of arrest. However, instances abound where CIO operatives have ‘arrested’,
detained and tortured people before releasing them or handing them over to
the police. The example of human rights activist Jestina Mukoko and others
is a case in point. The state feels justified in using the CIO to conduct inves-
tigations and to exercise police powers where the excuse is that the security
of the state is at stake.**® Oddly, the courts appear to have accepted that an
intelligence-gathering service such as the CIO can exercise police powers in
such cases. In the Jestina Mukoko case, High Court Judge Justice Chitakunye
did not appear concerned about the legality of the CIO exercising police
powers. He ruled that the identities of the state security agents concerned
must remain secret, as revealing them would ‘compromise national security’,
although serious allegations of human rights violations had been made against

the agents.*”

In March 2010, President Mugabe unilaterally transferred to his office*®
the administration of the Interception of Communication Act (ICA), which

seeks to:

establish an Interception of Communication Monitoring Centre and
for the appointment of persons to that centre whose function shall be
to monitor and intercept certain communications in the course of their
transmission through a telecommunication, postal or any other related

service system.*”

The act is generally considered iniquitous to a free society and an invasion of
citizens’ right to privacy. Notably, members of JOC, namely the chiefs of defence
and intelligence, the director-general of the president’s Department of National
Security, and the commissioner of police are among the persons authorised to
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make applications for interception of communications. Effectively, interception
of communication and the Communication Monitoring Centre will now fall
under the CIO - which is currently unlegislated for and beyond parliamen-
tary scrutiny — as opposed to the Ministry of Information Communication
Technology, which, under the inclusive government, happens to be held by the
erstwhile opposition MDC.

POLICING

The Zimbabwe Republic Police (ZRP) numbers 25 000 members. The ZRP is
organised by province, and consists of uniformed national police, the Criminal
Investigation Department, and traffic police. It includes specialised support
units, including the (paramilitary) Police Support Unit and riot police and the
Police Internal Security and Intelligence unit. The police commissioner-general
exercises overall command of the force.

Like all other security forces in Zimbabwe, the police have been embroiled
in the political conflict. The International Bar Association Human Rights
Institution Report (IBAHRI) noted that:

the Zimbabwe Republic Police (ZRP) has abdicated its constitutional
functions, responsibilities and obligations. Police officers are responsible
for some of the most serious human rights and rule of law violations in
Zimbabwe today. The ZRP has consistently shown disrespect and con-
tempt for the law, lawyers and judicial authorities to an extent that has
seriously imperilled the administration of justice and the rule of law in
Zimbabwe. Far-reaching reforms and reorientation are necessary to bring
Zimbabwe’s policing operations into conformity with constitution and

regional and international human rights standards.*¢

CORRECTIONAL SERVICES

The ZPS is a uniformed para-military organisation responsible for prisons
within the Ministry of Justice, Legal and Parliamentary Affairs. It is the only
agency responsible for maintaining security at all prison facilities. The ZPS is
headed by a commissioner of prisons. The current commissioner is a retired
major-general from the ZNA. According to the official ZPS website, there are
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42 prisons with a total capacity of approximately 17 000. Female prisoners con-
stitute 3 per cent and juveniles 1,8 per cent of the total prison population. This
information, however, is seriously outdated and incorrect. The report of the
Zimbabwe Association for Crime Prevention and Rehabilitation of the Offender
(ZACRO), October 2008, states there are 55 prisons (including satellites) with
a capacity of 17 000. The total number of prisoners, however, is estimated at
35 000, which is more than double the capacity.**!

Prisons are seriously neglected and (ab)used for political purposes. In 2000
to 2008, especially in the pre-election period of 2008 up until the formation
of the inclusive government, the prison system was frequently used as an in-
strument of political repression. Ongoing arbitrary arrests and long periods of
detention without formal charges were instrumental in ZANU-PF’s efforts to
repress political opposition throughout this period and in particular to coerce
the electorate to support ZANU-PF in the 2008 elections. Even following the
establishment of this government of national unity, political repression contin-
ues. Arbitrary arrests by police forces involve the prison system, because, owing
to overcrowding in police stations and remand prisons, pre-trial detainees
are often held in prisons with convicted prisoners until their bail hearings.**
Prison officials reportedly campaigned actively for ZANU-PFE. Promotions in
the system are closely linked with officials’ loyalty to ZANU-PF. If officials want
to retain their positions, loyalty to ZANU-PF is a requisite. Prison Services
Commissioner Paradzayi Zimondi, himself a former ZANLA combatant, re-
portedly openly ordered his staft to vote for Mugabe.*®

The virtual collapse of the Zimbabwean prison system after 2000 made it
difficult to assess the appropriateness of the Zimbabwe Prison Act. This act, if
implemented, could form a good foundation for the prison system, although
certain reform is recommended. For instance, Part XVII of the Zimbabwe
Prisons Act (ZPA) still allows for corporal punishment in violation of the UN
Declaration on the Protection of All Persons from Being Subjected to Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment.

Zimbabwe retains the death sentence and has not ratified the United Nations
Convention against Torture (CAT) or its Optional Protocol (OPCAT).

The general political climate, lack of rule of law and respect for human
rights and the dire economic situation of the country are currently the great-
est obstacles to the proper functioning of the prison system. Increased budget
allocations to ensure better nutrition, sanitation and healthcare are urgent,
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while additional reform of the justice and security sector as a whole should take
place in a comprehensive manner. Alternatives to imprisonment such as com-
munity service and the open prison system, which have shown great potential
in Zimbabwe, should be expanded.

Since the signing of the Global Political Agreement (GPA), the general eco-
nomic situation has improved and debates on reform, including constitutional
reform, have commenced. This new political climate, although still problematic,
opens the door to SSR, including the prison sector. No specific initiatives to this
end, however, have been started, save for humanitarian assistance to prisoners
by the ICRC and faith-based groups.

YOUTH MILITIA

The Youth Militia is a non-statutory security apparatus that has been at the
centre of controversy and insecurity among the population. In the early 2000s,
the concept of national youth service (NYS) was introduced. Officially, NYS
was aimed at equipping young Zimbabweans with practical skills that could be
used in creating employment for themselves and others. With time, the youth
started to receive military-style training and indoctrination against the opposi-
tion.*** Initially, training was undertaken at Border Gezi camp, in Mashonaland
Central, where the ruthless youth militia widely known as Green Bombers -
apparently because of their green uniforms - were produced. With time, more
centres were established across the country. During the 2008 elections, some of
the youth training centres were turned into torture centres where opposition
activists were abducted and brought in for torture. ‘In return for their services,
they are rewarded with immunity from prosecution and with jobs in the mili-
tary and police forces.*®

These Green Bombers have largely operated with impunity and, like the so-
called war veterans, believe themselves to be above the law. They are seldom
arrested or prevented from breaking the law. In their extra-legal activities,
they have often operated under the direction of war veterans and alongside
government agencies, including the police. In times of famine, they have been
involved in the politicisation of government food distribution through the
control of Grain Marketing Board sales. Youth militia have also been impli-
cated in denial of access to healthcare on politically partisan grounds, and in
destruction of independent newspapers. There are many accounts of youth

166 INSTITUTE FOR SECURITY STUDIES



EDITED BY CHERYL HENDRICKS AND TAKAWIRA MUSAVENGANA

militia being implicated in theft and vandalism and usurping the powers of
law-enforcing agencies.

Apart from having committed crimes against their fellow Zimbabweans,
including family and neighbours, the youth militia have themselves become
victims of human rights abuses in the course of their training.**® Under inter-
national law, to train anyone militarily under the age of 18 is to create a child
soldier. While an overall record of the ages of trained youth is not publicly
available, ad hoc information suggests that children younger than 18 have been
through militia training. Conditions in the training camps are confirmed to be
severe, particularly in the first year of implementation. Rampant sexual activity
among youth militia themselves has been widely reported. Female youth militia
have reported systematic rape in some camps, involving girls as young as 11
years. Youth pregnancies, and sexually transmitted infections, including HIV,
have been reported as resulting from youth militia training experiences from a
variety of sources. Camp instructors have been implicated among the rapists.

Ironically, the parties to the GPA - including those that have been on the re-
ceiving end of the youth militia - endorsed the continuation of NYT. The GPA
thus provides that:

recognising the desirability of a national youth training programme which
inculcates the values of patriotism, discipline, tolerance, non- violence,
openness, democracy, equality, justice and respect ... [T]he Parties hereby
agree that:- (a) all youths regardless of race, ethnicity, gender, religion and
political affiliation are eligible to participate in national youth training
programmes; (b) the National Youth Training Programme must be run in
a non- partisan manner and shall not include partisan political material

advancing the cause of any political party.*”

INDEPENDENT OVERSIGHT AND ACCOUNTABILITY

The normative strength of democratic civilian rule emanates from, and is
predicated on a representative and effective legislature which functions to

check the excesses of executive power.*¢

The representative nature of a legislature is reflected in its contribution to policy
making, democratic development and governance that best reflects the character
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and aspirations of the nation in its diversity. Effectiveness is evident when the
legislature ensures that laws, policies and budgets do not pass through, but are
passed by it.

469

Ensuring that government behaves*® is even more vital in the security

sector, not least because ‘the state is the only actor in society that has the le-

gitimate monopoly of force™”°

that can, if not properly checked, be abused. The
secretive nature of aspects of the work of the security sector heightens the risk
of subversion of the rule of law, and abuse of both power and public resources
in the name of security. The exercise of oversight of the security sector is not
limited to the legislature and its committees. Civil society organisations, the
media and intellectual communities perform critical societal accountability
functions, while independent agencies such as human rights commissions, the
comptroller and auditor-general and the ombudsman provide important hori-
zontal accountability functions.

The constitution of Zimbabwe provides that ‘[t]he legislative authority of
Zimbabwe shall vest in the Legislature which shall consist of the President and
Parliament’.*”! Zimbabwe has a bi-cameral legislature, comprising the Senate
and House of Assembly. On paper, oversight of the executive, and by extension
that of the security sector in Zimbabwe, is provided for through a number of
mechanisms. Parliament is responsible for making laws necessary for the ar-
ticulation of public policy. Through the power of the purse, parliament is also
responsible for approving budgets, without which the executive bureaucracy
would not be able to function. Parliament is also responsible for the ratification
of international conventions and the related domestication of such conventions
into the local legal framework. Finally, in plenary and through its committees,
parliament exercises important oversight and investigative functions through,
among other means, holding debates, asking questions, commissioning inquir-
ies, and undertaking inspections and study visits.

There are two security-related committees in the Parliament of Zimbabwe,
one in the House of Assembly, referred to as the Portfolio Committee on Defence
and Home Affairs, and the other in the Senate, referred to as the Thematic
Committee on Peace and Security. Both committees are currently chaired by
members of the (former) opposition. Interestingly, none of the 11 members of the
Portfolio Committee on Defence and Home Affairs is a woman. The Portfolio
Committee on Defence and Home Affairs is responsible for matters relating to
the ZDF and the Zimbabwe Republic Police (ZRP). The ZPS and the criminal
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justice system in general fall under the Portfolio Committee on Justice, Legal
Affairs, Constitutional and Parliamentary Affairs. In Zimbabwe, parliamentary
portfolio committees are mandated to consider and deal with all bills and statu-
tory instruments or other matters (in defence and security) which are referred
to it by or under a resolution of the House or by the Speaker; consider or deal
with an appropriation or money bill or any aspect of an appropriation or money
bill referred to it by the standing orders or by under resolution of this House;
monitor, investigate, enquire into and make recommendations relating to any
aspect of the legislative programme, budget, policy or any other matter it may
consider relevant to the government department falling within the category of
affairs assigned to it, and may for that purpose consult and liaise with such de-
partment; and consider or deal with all international treaties, conventions and
agreements relevant to it, which are from time to time negotiated, entered into
or agreed upon.

Typically, parliamentary portfolio committees are empowered to summon
any person to appear before them to give evidence on oath or affirmation;
summon any person to appear before them to produce any documents required
by them; receive representations from interested parties; decide whether to
permit oral evidence or written submissions to be given or represented before
them by or on behalf of an interested party; determine the extent, nature of
form of their proceedings, as well as the evidence and representations to be
given or presented before them; exercise such other powers as may be pre-
scribed or assigned to them by any law, rules or resolutions of the House, and
examine expenditure administration and policy of government departments
and other matters falling under their jurisdictions as parliament may by
resolution determine.

Unfortunately, in the absence of legislation creating and governing the CIO,
coupled with its inconvenient location in the Office of the President, it is signifi-
cant and of serious concern to note that the CIO is not subject to parliamentary
oversight.

Democratic oversight of intelligence services should begin with a clear
and explicit legal framework, establishing the intelligence organisations
in state statutes, approved by parliament. Statutes should further specify
the limits of the services powers, its methods of operation, and the means
by which it will be held accountable.*”
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This is certainly not true of Zimbabwe. In view of the persistent allegations of
human rights violations and extra-legal conduct of the intelligence services or
persons suspected to be members of the CIO - some of which have been proved
in court - throughout the history of independent Zimbabwe, lack of parliamen-
tary oversight of this sector is one of the most significant weaknesses in legisla-
tive oversight of the security sector. Equally, it is inconceivable that non-state
actors such as civil society or the media could possibly exercise any oversight on
this sector where parliamentary oversight is excluded.

An analysis of successive verbatim reports of parliament - Hansard - and
interviews with parliamentary officials suggest that the budget of the Office
of the President and cabinet, which includes the CIO, has never been substan-
tively debated in parliament. Year after year, it has been passed without debate.
Likewise, no parliamentary committee has been involved in the exercise of
investigative and related oversight functions for this office, although nothing in
the constitution, law and standing rules and orders debars MPs from debating
budget votes of any government and quasi-government department.

Sections 97 and 98 of the Defence Act provide for the establishment and
functions of the Defence Force Service Commission. This commission consists
of the chairperson (who is also the Public Service Commission chairperson)
and two to seven other members appointed by the president. In terms of these
sections, the other commissioners are chosen ‘for their ability and experience
in administration or their professional qualifications’. At least one of the com-
missioners must be a former senior member of the defence forces, with no fewer
than five years’ service. Among other functions, the commission is required to
make recommendations to the minister regarding salaries and general condi-
tions of service of members of the defence forces; inquire into and deal with
complaints relating to disciplinary action, by any member of the defence forces;
inquire into and investigate administrative or financial practices and proce-
dures of the defence forces, including requiring the production of any docu-
ment, book or other record; and summoning and examining witnesses as may
be necessary."”* Significant to the commission’s oversight mandate, the Defence
Act accords the commission the same powers as those conferred upon commis-
sioners in terms of the Commissions of Inquiry Act (Chapter 10:07) minus the
power to order that a person be detained in custody.

A similar commission exists in the Police Service. In addition to its role in
the appointment of the commissioner-general, the Police Service Commission
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deals with complaints by members of the police force."” Subject to the com-
missioner-general’s consent, the commission is empowered to investigate police
practices, require production of documents, summon witnesses and obtain evi-
dence from police officers. But because the commission requires the consent of
the commissioner of police in the course of its investigations, this compromises
its potential police oversight role.

The police have an Internal Investigations Department that is responsible
for investigating complaints against the police, which can include unnecessary
detention or violence and neglect or ill treatment of detainees or other people.
According to Human Rights Watch, however,

there are no proper internal police mechanisms for investigating cases
of police and those incidents of torture and excessive use of force by the

police are rarely investigated.*”

Police investigatory procedures are apparently ‘fraught with conflicts and a bias
against anti-police testimony’, mainly because police officers ‘are often reluctant
to testify against their peers’*® In addition, the police have failed to put in place
‘credible grievance and investigatory procedures that do not expose complain-
ants to retaliation or victimisation’."””

Sections 107 and 108 of the constitution provide for an independent
oversight structure — the ombudsman - tasked with investigating cases of
administrative malpractice and alleged contravention of the Declaration
of Rights by members of the defence forces, police, government depart-
ments and the prison service. The ombudsman has the power to make
recommendations to various arms of government. On the advice of the
Judicial Service Commission, the president appoints the ombudsman for
a three-year term, renewable once. The ombudsman, who must hold legal
qualifications, is protected from political interference and is independent.
Significantly, Section 9 of the Ombudsman’s Act prohibits the ombudsman
from investigating any action taken by the president or his personal staff,
judicial officers, the attorney-general, or the ‘secretary to the ministry which
is responsible for giving legal advice to the government and any member of
their staff’. By placing the president and his staff beyond the scrutiny of
the ombudsman, this deals a fatal blow to government accountability and
possible abuse of power.
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Since the establishment of the office in 1982 in terms of the Ombudsman
Act (Chapter 10:18), to all intents and purposes the ombudsman has existed
only in name. Even at the height of proven human rights violations by state
agencies in the mid 1980s and in early 2000, the Office of the Ombudsman was
eloquent in its silence, supposedly because the office acts only when approached
with a complaint.

The recent establishment of the Human Rights Commission (HRC), through
the 19th amendment to the constitution, was one of the major positive outcomes
of the GPA. The constitution now provides for an HRC with these functions:
promoting awareness of and respect for human rights and freedoms at all levels
of society; promoting the development of human rights and freedoms; monitor-
ing and assessing the observance of human rights in Zimbabwe; recommending
to parliament effective measures to promote human rights and freedoms; inves-
tigating the conduct of any authority or person, where it is alleged that any of the
rights in the Declaration of Rights has been violated by that authority or person;
and assisting the minister responsible for the Act of Parliament ... to prepare
any report required to be submitted to any regional or international body con-
stituted or appointed for the purpose of receiving such reports under any human
rights convention, treaty or agreement to which Zimbabwe is a party.

In addition, the HRC may require any person, body, organ, agency or in-
stitution, whether belonging to or employed by the state, a local authority or
otherwise, to provide the commission annually with such information as it may
need for preparing and submitting any report required to be submitted to any
regional or international body constituted or appointed for the purpose of re-
ceiving such reports under any human rights convention, treaty or agreement to
which Zimbabwe is a party. Quite significantly, the HRC is empowered to take
over and continue any investigation that has been instituted by the public pro-
tector in terms of Section 108(1), where it determines that the dominant ques-
tion in issue involves a matter pertinent to its function referred to in Subsection
(5)(e); or refer to the public protector for investigation in terms of Section 108(1)
any matter in respect of which it determines that the dominant question in issue
involves a matter pertinent to the functions of public protector.

Further, an act of parliament may confer power on the HRC to conduct investi-
gations on its own initiative or on receipt of complaints; visit and inspect prisons,
places of detention, refugee camps and related facilities in order to ascertain the
conditions under which inmates are kept there, and to make recommendations
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regarding those conditions to the minister responsible for administering the
law relating to those places or facilities; visit and inspect places where mentally
disordered or intellectually handicapped persons are detained under any law in
order to ascertain the conditions under which those persons are kept there, and
to make recommendations regarding those conditions to the Minister respon-
sible for administering the law relating to those places; and secure or provide
appropriate redress for violations of human rights and for injustice.*”® The HRC’s
investigating powers in respect of ‘places of detention ... and related facilities’
is particularly important, given the overcrowding, inhuman and squalid condi-

7% in which imprisoned persons find themselves in Zimbabwe.

tions

Because of the compromises that had to be made in the selection by parlia-
ment and appointment of members of the HRC by the president, it remains to
be seen whether the HRC will be allowed to exercise its powers. Of particular
concern is whether adequate financial, human resource and institutional mech-
anisms will be put in place to effectively and efficiently execute its mandate.
Among other factors, these deficiencies have been the Achilles’ heel of many
similar commissions and ombudsmen offices in Africa.

Part VII of the ZPA provides for a number of oversight mechanisms, both
governmental and non-governmental. Article 44 provides that the vice-presi-
dent, judges, ministers and deputy ministers may visit prisons, while the vice-
president, ministers and deputy ministers and any judge of the Supreme or the
High Court may visit and inspect any prison at any time with full access to all
areas and the full documentation of the facility. Article 45 gives the same powers
to magistrates as ‘visiting justices” of the prisons situated in the area of their
jurisdiction. Articles 48 to 50 prescribe a mechanism of so-called official visi-
tors to be appointed by the minister. Articles 50 and 51 give access to ministers
of religion and probation officers or prisoners’ aid representatives respectively,
although these visits need the approval of the commissioner. ZACRO report of
October 2008, however, notes that judges, magistrates, lawyers and prosecutors
were not visiting prisons in order to ensure proper oversight.*

ROLE OF CIVIL SOCIETY

Security sector architecture and governance arrangements in Zimbabwe
make no provision for civil society participation in governance of the security
sector, except through interface with parliamentary processes. In recent times,
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especially in the context of the GPA, a number of civil society initiatives aimed at
entrenching civil society participation in SSG have gained momentum. Among
these is the Zimbabwe Peace and Security Programme (ZPSP), a coalition of
Zimbabwean NGOs and international partners intent on contributing to effec-
tive and sustainable transformation of the security sector in order to enhance
the democratic governance and security of Zimbabwe. The work of ZPSP is
informed by best practice and founded on the principle of national ownership.
The programme aims to work with state and non-state actors in developing an
all-inclusive dialogue with, and consensus among national stakeholders. Key
to its interventions are the effective mobilisation and support for civil society
participation and the role of women and marginalised and excluded stakehold-
ers and communities in security sector transformation.*!

A number of NGOs actively monitor the prison system. They function
under the common constraints of the civil society sector in Zimbabwe and have
limited access. ZACRO, Zimbabwe Lawyers for Human Rights, Legal Resources
Foundation and Zimbabwe Peace Project are among the NGOs active in this
field. They are all members of Zimbabwe Human Rights NGO Forum, which
issues monthly reports on human rights violations and political violence and
special reports on several topics, including torture. The Zimbabwe Civic Action
Support Group has also addressed the prison system in their campaigns, and
their blog, “This is Zimbabwe’, has repeatedly reported on the human rights
violations and general flaws in the prison system.**? In addition, several or-
ganisations, mainly faith-based, provide providing food and other supplies to
prisoners. In mid 2009 the International Committee of the Red Cross (ICRC)
reported that it was providing food to more than 6 300 prisoners in Zimbabwe
and expected that the number would increase.**

The media have played a significant role in creating public awareness of
human rights violations. Given the general climate of political repression, it is
difficult for those in Zimbabwe to openly criticise authorities. Several media
sources, however, continue to report for example on the deplorable state of
prisons in Zimbabwe.

KEY CHALLENGES AND RECOMMENDATIONS

Over the past ten years, the government has placed former members of the army
in key government positions.
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The security sector is known for its brutal interference in democratic proc-
esses. For example, in Operation Makavhotera Papi (Whom did you vote for)
in the preparatory period before the June 2008 run-oft presidential election the
military combined forces with the police, CIO, war veterans and the youth militia
in an orgy of violence against opposition supporters and the general population.

A subtle coup in fact took place in Zimbabwe, where the country and
ZANU-PF are now under the control of the security service chiefs. Under their
watch, an intricate politico-military-economic complex has emerged and cur-
rently governs the country.

Much of what has happened in Zimbabwe’s broader governance sphere
and that of the security sector has happened despite constitutional and
legal instruments.

Over the years, the government has set out to transform the military, law
enforcement agencies, the intelligence service, the prosecution service and the
judiciary into politically partisan agencies that serve and advance the interests
of the governing party. The police and prison service have also been purged
of officers considered sympathetic to the MDC, and war veterans and youth
militia have been placed in strategic positions in these services.

Could it be fear of prosecution for human rights violations dating back to
the Gukurahundi days or maybe fear of losing plum farmland and ill-gotten
wealth that the ZDF leadership want the status quo to remain? All these - and
the nostalgia of liberation heroism - should be borne in mind in Zimbabwe’s
security sector-reform discourse. Any discussion that neglects the socio-eco-
nomic, political and criminal dimensions of the stunted security sector debate
in Zimbabwe is doomed to fail.

The openly partisan role of Zimbabwe’s security sector raises the ques-
tion: What needs to be done to improve SSG in Zimbabwe?, particularly in the
context of the constitution-making process being contemplated and elections
that will follow. What guarantee is there that under the current arrangements,
that if fresh elections are held in the near future and a party or candidate other
than the one preferred by the securocrats wins, the government arrangements
will be any different?

In recent times, the case, challenges and opportunities for SSR in Zimbabwe
have been argued by a number of defence and SSG scholars. Some have also
debated the form that such reform should take. Table 4 illustrates some of the
challenges and opportunities attendant on SSR in Zimbabwe.
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Table 4 Challenges to and opportunities for security sector governance in Zimbabwe

Challenges

Opportunities

Fragile and contested political terrain which
does not augur well for SSR discourse

Establishment of a National Security Council
with membership from more than one
political party

The security sector's unwillingness to engage
in SSR, given that the sector was involved in
previous SSR initiatives not too long ago

Zimbabwe's desire/desperation to re-engage
with the international community on
development and re-construction opens the
door to the inclusion of SSR dialogue

The challenge of changing the mindset
of securocrats and some in the political
leadership from state security-centric
approach to a human security approach

Disillusionment among former and

serving members of the security sector

with ‘politicisation, low pay, indifferent
accommodation and decreasing
professionalism in the security sector’, resulting
in lack of respect from the public

Tying the lifespan of the NSC to the life of
the inclusive government presents the risk
of a relapse to the status quo if the it were to

Private citizens, media and organised civil
society and political parties have argued in

favour of a dialogue on SSR
collapse.

ZANU PF factions and succession battles could
stymie SSR

The national healing and reconciliation process
could be a useful anchor for SSR

Constitution-making process provides a useful
and long-lasting entry point for SSR especially
in preparing for a national security policy

Inconclusive/unsuccessful constitution-making
process resulting in return to status quo

Source Adapted from Chitiyo 20094

Only a few meetings of the NSC have taken place since the establishment of the
inclusive government, and no substantive details of the outcome of these meet-
ings have been made public. Parliament and civil society remain excluded from
developments associated with the NSC. But the mere establishment of the NSC,
as part of the transition towards a new constitutional dispensation, is a positive
development in beginning the process of returning the country to democratic
governance of the security sector.

The media in Zimbabwe have been under serious threat for the past decade
or so. Zimbabwe ranks among the few countries in Africa that have passed
access to information legislation, although it does more to stifle media freedom
and access to information than the name suggests. The Access to Information
and Protection of Privacy Act (AIPPA) is part of a battery of repressive and
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anti-democratic legislation that has accompanied the stranglehold of the state
on citizens’ fundamental freedoms and threatened the free flow of information
in the country in the last 10 or so years. Contested media-related pieces of leg-
islation include the Public Order and Security Act, the Broadcasting Services
Act, Criminal Law (Codification and Reform) Act and the General Laws
Amendment Act. In the context of the inclusive government, there is cautious
optimism that the recently created Zimbabwe Media Commission, politics
permitting, will usher a new era of genuine access to information and media
freedom in Zimbabwe.

Coupled with the partisan nature of sections of the police highlighted above,
the belief that the Office of the Attorney General is not entirely independent and
free from partisan political influences has severely eroded public confidence in
the criminal justice system.

Finally, these issues must be central to any discussion on SSR in Zimbabwe:

® Strengthening the constitutional and legal framework establishing and
setting forth the mandate, governance, management, control and oversight
of all sections of the security sector, without exception

B Establishing a permanent secretariat for the NSC to ensure continuity, ef-
fectiveness and greater coordination with the executive, parliament and
civil society

B Strengthening the role of parliament in debating and passing national se-
curity and defence policy, in addition to voting and scrutinising budgets
and operational, procurement and other issues as they relate to the security
sector

B Ensuring that all organs of the security sector, including intelligence agen-
cies, are provided for in the law and subject to democratic control and
oversight

®  (Clarifying the role of the executive in controlling the security sector and
those of parliament, civil society and media in exercising oversight on the
security sector, in line with international practice

B Enhancing the mandate and capacities of the Human Rights Commission
and the ombudsman to effectively carry out their respective mandate

B Entrenching in the law the role of the judiciary in guarding against potential
abuse of power by the security sector

B Clarifying the role of non-statutory agencies such as the youth militia
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B Enhancing the knowledge and institutional capacities of relevant parlia-
mentary committees to exercise effective oversight on the security sector

B Enhancing media and civil society literacy of the workings and principles of
democratic control and oversight of the security sector
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Conclusion

This study of the security sector in six Southern African states has high-
lighted the political, constitutional and legal environments in which the
security sector operates, the nature of the actors, the extent of oversight
and the role that civil society has played in its governance. Key challenges
were identified for each of the countries and for the SADC Organ. The major
challenges are recaptured here for they provide insight into where reform is
most required.
For the SADC Organ:

Develop SADC guidelines on SSG for the region
Promote the development of national integrated security strategies
Strengthen SADC’s engagement with civil society actors in the region

Ensure that the regional early warning centre is fully operationalised and
opened up to involve a broader base of stakeholders or establish an alterna-
tive, more inclusive information-sharing hub

B Prioritise the creation of the SADC Human Rights Commission, SADC
Electoral Advisory Council (SEAC), Mediation Unit and the Disaster
Management Unit
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Revisit and overhaul the role of SADC-PF at large, and its oversight on
security issues in particular

For Botswana:

Use constitutional reform to enhance separation of powers and through it
strengthen the institutional autonomy of parliament to hold the executive
accountable

Strengthen and reform the parliamentary committee system

Enhance SSG literacy among parliamentarians and civil society

Enhance the capacity of the security sector, including the justice sector
Keep track and address complaints about human rights abuse by security
sector personnel

For the DRC:

Develop an overarching SSR/governance programme

Give attention to all institutions in the security sector in order to address
capacity constraints, independence, human rights violations and their
professionalisation

Address regulation of private security

Bring the intelligence institutions into SSR processes

Pay special attention to weak oversight mechanisms

Combat sexual violence, by both civilians and the armed forces, which is a
matter of grave concern, with effective measures

For Lesotho:
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Enhance parliamentary and civil society oversight of the security sector,
which is weak and needs to be capacitated

Find effective means of overcoming capacity constraints in institu-
tions such as justice, the Office of the Ombudsman, Child and Gender
Protection Unit, and prisons. This should be addressed in a comprehen-
sive SSR programme

Pay special attention to the judiciary in terms of reform measures, and the
shortage of skilled staff
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Establish measures to prevent the violation of basic rights of accused persons
by the police and of convicts by correctional service officers

For Mozambique:

Create an overall national security policy

Formulate through an inclusive process a White Paper on policing and
follow through with a police act

Establish codes of conduct for all the security institutions

Revise legislation governing prisons

Resource security sector institutions adequately

Introduce firm measures to deal with corruption in the security sector
Establish a human rights commission, police complaints commission, secu-
rity services commission and an ombudsman

Capacitate civil society and the legislature to provide effective monitoring
and oversight of the security sector

In general provide the criminal justice system with an independent and edu-
cated judiciary, prosecutors and defence lawyers, well-trained and represent-
ative police and correction staff and an appropriate prison infrastructure

For South Africa:

Develop a national security policy

Revise the white papers on defence and intelligence

Give consideration to an ombudsperson for the military

Promote closer cooperation between departments in the criminal justice
system because objectives and targets are not aligned

Address tender rigging for private security companies

Ensure that the Office of the Inspector-General is adequately staffed and
resourced to fulfil its functions

Address corruption and allegations of human rights abuses in the DCS
Balance demands for stronger law enforcement with longer-term crime pre-
vention strategies and respect for the rule of law

Standardise the effectiveness of community police forums across the country
because this varies considerably

Address health issues and overcrowding in the prisons
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B Devote attention to the massive growth of the private security sector
For Zimbabwe:

®  Strengthen the constitutional and legal framework establishing and setting
forth the mandate, governance, management, control and oversight of all
sections of the security sector

B Establish a permanent secretariat for the NSC to ensure continuity, effec-
tiveness and greater coordination with the executive, parliament and civil
society

B Ensure that the intelligence agency is provided for in the law and that all
security institutions are subject to democratic control and oversight

B Clarify the role of the executive in controlling the security sector and those
of parliament, civil society and media in exercising oversight on the security
sector, in line with international practice

B Enhance the mandate and capacities of the recently established Human
Rights Commission and the Ombudsman to effectively carry out their re-
spective mandate

B (Clarify the role of non-statutory agencies such as the youth militia

B Enhance the knowledge and institutional capacities of relevant parliamentary
committees and civil society to exercise effective oversight on the security
sector

B Address the conditions within the prison sector

Overall:

B The general legal enunciation of civilian control, oversight and democratic
norms and standards for the governance of the security sector is adequate,
but its implementation is tenuous owing to weak institutions, human and
financial constraints, party partisanship and political interference

B There is scope for review of the policy and legislative frameworks with an aim
to align these to current international and regional standards and national
realities

B There is general lack of coherent integrated national and regional security
strategies that enable efficient utilisation of resources and alignment between
national and regional priorities and approaches
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® Parliamentary oversight is impeded by a lack of knowledge of the function-
ing of the security sector and their specific duties in relation to it

B Members of civil society, except for think-tanks that specifically work on peace
and security issues, are not meaningfully engaged in the discourse on security,
nationally and regionally, and in the monitoring of national security institu-
tions. They have largely been excluded by states and SADC, except in the case of
South Africa, and they are ill equipped to meaningfully execute this function

B In general security institutions appear to be under-resourced, face skills
shortages and are challenged to deliver security services. The extent of these
shortages is difficult to evaluate, given the continued secrecy and lack of
transparency in this sector

B Policing and correctional services require significant investment in training
and in the development of a rights respecting culture

B The independence of the judiciary in many of these countries is compro-
mised. The judiciary suffers from lack of capacity that results in severe back-
logs in the administration of justice

B Labour relations in the security sector constitutes an increasingly contested
arena. More attention must be given to the management of human resources
in terms of grievance procedures and mechanisms, recruitment and reten-
tion strategies and remuneration packages

B Poorly conceptualised and implemented DDR processes have had long-term
effects in the region: incomplete DDR processes present threats of continued
circulation of weapons, criminal activity and potential for remobilisation;
ill-conceived reintegration programmes have left many ex-combatants vul-
nerable and open to criminal and political exploitation; the lack of coherent
policy and institutional frameworks catering to the needs of war veterans
raises them up as a potential threat

B SADC should develop a set of guidelines for the democratic governance
of the security sector and take the lead in developing civic education pro-
grammes that address the relationship between civil authority and civil
society and the security services

B Border management and disaster management are areas that require both
national and regional prioritisation and coordination

Collectively these challenges and recommendations speak to the need for a
more human security-centred sector that is able to increase its legitimacy and
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to shift the perception of security officials from predators and human rights
violators to service providers. To do this there must be investment in the train-
ing of personnel and in the resources provided to these institutions. Moreover,
without ensuring capable and engaged oversight mechanisms, the ills that cur-
rently beset the sector will not be effectively addressed. Democratic governance
of the security sector is point of departure for enhancing security in the region
and must be actively encouraged in all the countries. The SADC Organ must
play a key role in ensuring SSG in the region.
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