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Regional trade agreements (RTAs) have become a distinctive feature of the international trading 
landscape.  Their number has increased significantly in recent years, as WTO Member countries 
continue to negotiate new agreements. Some 200-odd agreements have been notified to the 
WTO, but the real number may be higher, as some are never notified to the multilateral bodies, 
and many more are under negotiation. As a result, an increasing amount of trade is covered by 
preferential arrangements, prompting many analysts to suggest that RTAs are becoming the norm 
rather than the exception.

Many regional pacts contain obligations that go beyond existing multilateral commitments, and 
others deal with areas not yet covered by the WTO, such as investment and competition policies, 
as well as with labor and environment issues. Regional and bilateral agreements between 
countries at different stages of development have become common, as have attempts to form 
region-wide economic areas by dismantling existing trade and investment barriers, an objective 
that figures prominently in East Asian countries’ trade strategies.

Yet, the effects of RTAs on the multilateral trading system are still unclear. This is also true 
with respect to their impact on trade and sustainable development. RTAs represent a departure 
from the basic non-discrimination principle of the WTO and decrease the transparency of global 
trade rules, as traders are subject to multiple, sometime conflicting, requirements. This is 
particularly the case in relation to rules of origin, which can be extremely complex and often 
vary in different agreements concluded by the same country. Also, the case that WTO-plus 
commitments enhance sustainable development has yet to be proven. Indeed, it is not even clear 
whether RTAs enhance or hinder trade.

However, developed and developing countries alike continue to engage in RTA negotiations, and 
this tendency seems to have  intensified recently, helped by the slow pace of progress in the 
multilateral trade negotiations of the Doha Round. Countries feel the pressure of competitive 
regional liberalization and accelerate their search for new markets. Thus, while most countries 
continue to formally declare their commitment to the multilateral trading system and to the 
successful conclusion of the Doha negotiations, for many, bilateral deals have taken precedence. 
Some countries have concluded so many RTAs that their engagement at the multilateral levels is 
becoming little more than a theoretical proposition.

Thus, the effort to gain a better understanding of the workings of RTAs and their impact on the 
multilateral trading system is a key concern of trade analysts and practitioners. Current WTO rules 
on regional agreements, mainly written in the late 1940s, do not seem well equipped to deal with 
today’s web of RTAs. Economists dispute whether RTAs create trade, and political scientists try 
to explain the resurgence of RTAs using a mix of economic, political and security considerations. 
In some cases, the fear of losing existing unilateral non-reciprocal trade preferences provides the 
rationale for launching RTA negotiations, as in the case of the Economic Partnership Agreements 
(EPAs) negotiations between the European Union and its former colonies in the group of African, 
Caribbean and Pacific (ACP) countries. Many worry about the systemic impact of RTAs and 
question whether they are “building blocks” to a stronger and freer international trading system 
or in fact are “stumbling blocks” that erode multilateral rules and disciplines. 

It is in this context that ICTSD has decided to initiate a research, dialogue and information 
programme aimed at filling the knowledge gaps and gaining a better understanding of the 
evolving reality of RTAs and their interaction with the multilateral trading system. 	

FOREWORD
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Dr Denise Prévost’s paper, entitled “Sanitary, Phytosanitary and Technical Barriers to Trade in 
the Economic Partnership Agreements between the European Union and the ACP Countries,” 
is a contribution to this programme. The paper sets out a common vision on issues that could 
constitute sanitary, phytosanitary and technical barriers in EPAs and investigates how abusive use 
of these provisions could be an obstacle to market access. The study also promotes experience-
sharing among different ACP regions in terms of drawing up negotiating positions. The issues 
covered include: 

•	 the EPAs’ disciplines on traditional barriers to market access, including tariffs and quotas;

•	 provisions addressing non-traditional barriers to trade in the WTO agreements and the various 
EPAs;

•	 technical regulations standards and conformity assessments procedures;

•	 sanitary and phytosanitary measures;

•	 the relationship between the EPAs’ rules on non-traditional barriers to trade and those in the 
WTO agreements period.

The author concludes that much can be done through the EPAs to considerably reduce the trade-
restrictive effects of how the EU frames and applies technical barriers to trade or sanitary, 
phytosanitary regulations, and determines the compliance with them. In this way, the EPAs could 
be useful tools to address the deficiencies of the WTO agreements, facilitating the implementation 
of provisions that are of particular interest to ACP countries (such as transparency, equivalence 
and regionalization) through detailed procedural guidelines and institutional arrangements. 
In addition, strengthened provisions on technical assistance (containing clear budgetary 
commitments and disbursement mechanisms) could go a long way toward addressing the supply-
side constraints that limit the ability of ACP countries to take advantage of the increased market 
access potential of the EPAs.

We expect that this paper, which deals with one of the most difficult and technical complex 
issues related to RTAs, together with the others in this series on regional trade agreements, will 
clarify some of the many questions posed by RTAs and help promote a better understanding of 
the workings of RTAs and how these agreements interact with the multilateral trading system.

Ricardo Meléndez-Ortiz 
Chief Executive, ICTSD
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Economic growth has been called the “engine of 
development as a whole” since the Agenda for 
Development was presented in 1994 by former UN 
Secretary-General Boutros Boutros-Ghali. Further, 
he expressly recognized that the “expansion 
of international trade is essential to economic 
growth and is an integral part of the economic 
dimension of development.”1 This forms the 
context within which the interim/final Economic 
Partnership Agreements (EPAs) between the 
European Union (EU) and the African, Caribbean 
and Pacific (ACP) countries must be seen.2 

This paper is premised on the significance of the 
commitment of the European Council to ensure 
that EPAs are development instruments.3 This 
commitment can be seen as the touchstone 
against which they are to be assessed. It also 
takes into account the aims set out in the Cotonou 
Agreement, under which EPA negotiations should 
further “the progressive removal of barriers to 
trade between the Parties, in accordance with 
the relevant WTO rules” and “improving current 
market access for the ACP countries through, 
inter alia, a review of the rules of origin.”4 It 
thus reflects on the development potential of 
the EPAs by examining whether they effectively 
improve the opportunities for ACP countries to 
have access to the EU market, provide avenues to 
diminish dependence on preferences and promote 
regional integration within ACP groupings.

The question arises as to whether trade 
liberalization through elimination of traditional 
forms of trade barriers, namely tariffs and 
quotas, as largely provided in the interim and 
final EPAs, is sufficient by itself to increase market 
access and thereby to promote development. 
It is argued here that, to be truly effective in 
increasing trade opportunities for ACP countries, 
the efforts to liberalize trade in the EPAs must 
also encompass rules that address non-traditional 
barriers to trade in a manner that is appropriate 
to the particular situation of the ACP countries in 
order to be supportive of development. By doing 
so, the EPAs could go further than the existing 
disciplines of the World Trade Organization (WTO) 
on these types of trade barriers, taking advantage 

of the closer ties and deeper integration that 
exists between the EU and the ACP countries 
than between the 153 Members of the WTO.

Traditionally, a barrier to market access that 
particularly affects agricultural and food products 
(which are of significant export interest to many 
ACP countries)5 is that of high tariffs, arising 
from tariff peaks and tariff escalation.6 Although 
the average incidence of tariffs on agricultural 
exports from developing countries is low, “tariff 
peaks” which are significantly higher than the 
average are applied to certain commodities 
of importance to developing countries. For 
example, horticultural products and poultry 
products (both examples of high-value perishable 
products) are typically subject to tariff peaks.7 

The term “tariff escalation” refers to the 
levying of higher tariffs on goods at more 
advanced stages of processing. The tariffs 
applied by many countries increase greatly by 
level of processing, resulting in limited market 
access for processed foods.8 A 2003 World Bank 
study notes that “the protection rates for food 
processing in industrial countries are extremely 
high – far above those of any manufacturing 
subsector.”9 It argues that tariff escalation with 
regard to semi- and fully processed agricultural 
products is “strikingly antidevelopment”10 as it 
penalizes investors in developing countries who 
seek to add value to production for export. This 
high level of protection for processed food and 
agricultural products is regarded as explaining 
many developing countries’ failure to diversify 
their exports towards processed products and 
to penetrate developed country markets in  
this area.11 

Tariff peaks and escalation are addressed in the 
EPAs through the provision of duty-free market 
access to products from the ACP countries.12 This 
will bring the greatest benefits with respect to a 
limited range of food and agricultural products 

1. INTRODUCTION

1.1 	EPA Disciplines on Traditional 
Barriers to Market Access:  
Tariffs and Quotas
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that were subject to high taxes, especially rice, 
table grapes, beef and citrus fruits.13 With regard 
to customs duties, the EU has agreed to eliminate 
all its customs duties on exports of the ACP 
Parties to the EPAs, except rice and sugar, which 
are subject to transitional regimes.14 The ACP 
countries will progressively eliminate customs 
duties on EU products but may exclude certain 
sensitive products. Fees and charges other 
than customs duties applied by Parties to an 
EPA must be limited to the approximate cost of  
services rendered.15 

Another traditional barrier to market access is 
the use of quotas to limit importation. However, 
the EPAs eliminate, to a large extent, the use 
of quotas in EU-ACP trade. Each EPA contains 
an article, entitled “Prohibition on quantitative 
restrictions,” which provides, in closely similar 
wording, that all prohibitions or restrictions on 
import or export between the Parties, other than 
customs duties, taxes, fees and other charges, 
whether made effective through quotas, import 
or export licenses or other measures, shall be 
eliminated upon the entry into force of the 
agreement and that no new such measures shall 
be introduced.16 

In short, traditional trade barriers to the EU 
market in the form of tariffs and quotas are 
effectively eliminated by the provisions of the 
interim and final EPAs, which currently provide 
for duty-free, quota-free market access for the 
majority of ACP exports (except rice and sugar) 
as of 1 January 2008.17 

However, the elimination of tariffs and quotas 
does not significantly improve the existing 
export opportunities for products from low-
income ACP countries. Least-developed ACP 
countries already enjoyed duty-free, quota free 
market access to the EU for most products under 
the latter’s Everything-but-Arms (EBA) regime, 
and other developing countries benefited 
from the preferential tariffs applied under the 
EC’s Generalized System of Preferences (GSP). 
Consequently, the market access gains for most 
ACP countries from the EPA disciplines on tariffs 
and quotas are limited. It has been noted in a 2008 
World Bank paper that these types of preferences 

have met a “very weak supply response” from 
many ACP countries in the past and that “this 
is unlikely to change unless supply constraints  
are ameliorated.”18

Clearly, therefore, the potential for significant 
market access improvements lies mostly in 
addressing the supply-side constraints caused by 
non-traditional barriers to market access, which 
take the form of regulatory requirements and 
administrative procedures. It is therefore useful 
to examine the provisions of the EPAs that address 
such barriers to trade in order to establish the 
extent to which the EPAs effectively increase 
market access opportunities for ACP exports to 
the EU. If the supply-side constraints that arise 
from problems of compliance with regulatory 
requirements and procedural rules are not dealt 
with, the potential benefits of increased ACP 
exports to the EU will not materialize.19 

1.2.1 Introduction

To address the question of whether the EPAs 
significantly improve market access opportu-
nities for exports from ACP countries, and 
thereby contribute to economic growth and 
development, it is necessary to examine whether 
the EPAs effectively tackle non-traditional 
market access barriers, such as regulatory and 
administrative requirements for access to the 
EU market faced by ACP countries.20 

There are two broad types of non-traditional 
market access barriers, which may be of a 
regulatory or procedural nature. These can 
usefully be categorized as barriers that take 
the form of: 

(1) technical barriers to trade; and

(2) sanitary and phytosanitary measures. 

Technical barriers to trade (TBT) is the 
term used to refer to technical regulations 
and standards. These measures lay down 
substantive requirements relating to product 
characteristics or their related processes and 

1.2 	Non-Traditional Barriers to  
EU-ACP Trade
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production methods. They also include labelling 
requirements applicable to products, processes 
and production methods. The difference 
between technical regulations and standards is 
that the former are mandatory while the latter 
are not.

Sanitary and phytosanitary measures (SPS) 
can be seen as a subcategory of technical 
regulations in that they may also take the 
form of regulations or standards, laying down 
product-related requirements. However, 
the subcategory of SPS measures is defined 
according to the purpose of the measure, 
namely the protection of human or animal 
health against risks in food or feed; the 
protection of human, animal or plant health 
against risks from pests or diseases of plants 
or animals; and the protection of the territory 
of a country against other damage from the 
entry, establishment or spread of pests. This 
subcategory of technical regulations is often 
addressed separately in trade agreements.21 

Both SPS and TBT measures include not only 
substantive regulatory requirements, but also 
the conformity assessment procedures used to 
determine compliance with these regulations 
or standards. Examples of such procedures 
are testing and inspection requirements, 
certification requirements and systems for prior 
approval of certain products. These procedural 
or administrative requirements can form, in 
themselves, significant barriers to trade.

The difference in the market access effects 
of regulatory and administrative or procedural 
requirements on countries at different levels 
of development is clear. The capacity of 
a particular country (in terms of both the 
necessary public infrastructure and private 
industry resources) to meet the relevant 
regulatory and administrative requirements 
it faces on its export markets will determine 
its access to those markets. In addition, 
the reputation that an exporting country 
has established with respect to compliance, 
quality management and effective regulation, 
will play an important role in ensuring the 
trust of the importing country in its ability to 

meet these requirements.22 Thus, the initial 
conditions from which countries operate are 
crucial; the better the existing regulatory 
infrastructure, public certification and control 
systems and private industry leadership, the 
less additional costs it will face in meeting 
regulatory and administrative requirements. 
Consequently, regulatory requirements may 
create opportunities for those market opera- 
tors able to meet the requirements to in-
crease their market shares and improve their 
competitive positions.

Therefore, in discussing the trade effects of 
non-traditional barriers to trade in the form 
of regulatory and procedural or administrative 
requirements on ACP countries, care should 
be taken to avoid broad generalizations. 
The heterogeneity of ACP countries must 
be remembered, as it impacts on the ability 
of these countries to overcome the trade-
restrictive effects of such requirements by 
adapting to new requirements and securing 
market share. A 2005 World Bank report notes 
that some countries have been able to meet the 
challenge posed by higher standards on export 
markets.23 It points to the example of Kenya, 
whose food industry has responded to the 
food safety standards in the EU by accelerating 
the adoption of modern supply-management 
techniques and engaging in collaboration with 
the public sector. As a result, Kenya is able to 
supply fresh vegetables and salad greens to 
major European supermarket chains.24 

While certain ACP countries, such as Kenya, 
have succeeded in adjusting to the particular 
regulatory requirements they face on the EU 
market, sometimes with the help of EU technical 
assistance programmes, such as the Pesticides 
Initiative Programme, many countries at lower 
levels of development have encountered 
serious difficulties in doing so. This may have 
significant consequences for their trade.

It is, therefore, useful to examine in more detail 
non-traditional market access barriers and their 
potential effect on trade and development in 
the ACP regions. Both of the main categories 
of non-traditional barriers to trade will be 
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discussed in turn, to establish their relevance as 
barriers to exports from ACP countries, before 
turning in Section 2 to examine the provisions 
in the EPAs that address these non-traditional 
barriers to trade.

1.2.2 Technical barriers to trade 

Take the form of requirements for products that 
serve certain policy goals, such as consumer 
health and safety, environmental protection, 
animal welfare and prevention of deceptive 
practices. As mentioned above, these barriers 
may be mandatory “technical regulations” 
(e.g. the proposed EU labelling requirements 
to inform consumers of the possible risks of 
hair-dye products),25 or voluntary “standards”, 
including technical specifications for electronic 
equipment, standardized packaging guidelines 
laid down by national bureaus of standards, 
codes of good manufacturing practice or 
private sector requirements (e.g. CENELEC 
standards for electronic devices, GLOBALGAP 
standards for agricultural production, Tesco’s 
Nature’s Choice requirements for food quality 
or the Forest Stewardship Council’s standard 
for sustainable timber). In addition, the 
procedural requirements of testing, inspection 
and certification to determine compliance 
with the relevant technical regulations or 
standards may, in themselves, be barriers 
to trade. The latter are commonly termed 
“conformity assessment procedures” (e.g. the 
EC’s inspection structures for the registration 
of geographical indications).26 

Although TBT measures most often pursue 
legitimate policy goals, and are thus an 
essential part of the sovereign authority of 
governments, they may be designed in such 
a manner as to serve to protect domestic 
producers from foreign competition, being 
more trade restrictive than necessary to 
achieve their policy objectives. Such measures 
may form significant barriers to trade. 

Technical barriers to trade can have an important 
impact on ACP exports. In a paper submitted by 
the World Bank and the International Monetary 
Fund (IMF) to the WTO Working Group on Trade, 

Debt and Finance, it is reported that technical 
standards have become a key concern for 
developing countries with regard to market 
access.27 Similarly, in the São Paulo Conclusions 
of UNCTAD XI, express reference was made to 
the difficulties developing countries face in 
meeting standards and requirements on the 
markets of developed countries.28 The 2005 
report of the Blair Commission for Africa noted 
that the greatest concern of African countries 
with regard to trade is the need to meet 
product standards.29 In addition, several World 
Bank studies show the difficulties technical 
requirements create for developing country 
exports to developed countries, particularly in 
the food and agricultural sector.30 

It is therefore clear that, to the extent that 
such product requirements or standards are 
not the least-trade-restrictive means to achieve 
the relevant policy objective, they need to be 
disciplined in trade agreements, including the 
EPAs, in order to achieve market access gains.31 

However, disciplining TBTs is a delicate task 
that requires striking a careful balance between 
respect for the legitimate policy objectives of 
the measure, on the one hand, and the objective 
of trade liberalization through the prevention 
of disguised protectionism, on the other. This 
task is further complicated by the importance 
of trust in achieving the necessary balance. As 
stated by Baldwin, Evenett and Low:

… reducing the protectionist content 
of product regulation without lowering 
regulatory quality requires trust; the 
liberalising governments must believe 
that the other government is capable of 
establishing and enforcing highly technical 
rules in a transparent and credible manner. 
This “trust issue” plays an important role in 
understanding why TBT liberalisation is so 
different to tariff liberalisation.32 

Consequently, more is needed than just 
disciplines to distinguish legitimate technical 
requirements from those used as a form of 
disguised protectionism and to diminish the 
trade restrictive effects of legitimate TBT 
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measures. Concerted efforts must also be 
made to improve the capacity of exporting 
developing countries to enact, enforce and 
check compliance with technical regulations 
and standards. Whether these objectives are 
met by the rules in the WTO’s Agreement on 
Technical Barriers to Trade or those in the EPAs 
will be examined in Section 2.2 below. 

1.2.3 Sanitary and phytosanitary measures

As stated above, SPS measures are those 
requirements that aim to protect human, 
animal or plant life or health, or the territory 
of a country, against food-borne risks or risks 
from pests or diseases of plants and animals. 
They may lay down requirements for food or 
agricultural products (such as requirements 
regarding permissible additives in processed 
foods) or for the processes by which 
these products are made (such as hygiene 
requirements for abattoirs).

Examples of SPS requirements for access to the 
EU market are its Hazard Analysis and Critical 
Control Point (HACCP)33 requirements for food 
business operators34 and its maximum residue 
levels (MRLs) for pesticides in food and feed.35 

These regulations are usually accompanied by 
rules regarding conformity assessment proce-
dures, which are control mechanisms to check 
compliance with the relevant requirements. 
These may take various forms, such as certi-
fication systems, random sampling and testing 
procedures, systems for prior approval of 
additives and pre-shipment inspections. 
They may be imposed on products within the 
domestic market, for example requirements 
regarding veterinary inspections of cattle within 
the national territory, or on products crossing 
borders, either at the time of importation or 
exportation.36 For example, customs officials 
in the importing country may be required to 
detain imported fruit shipments for purposes 
of point-of-entry sampling and testing for 
levels of pesticide residues, or certification 
requirements may be laid down according to 
which competent officials in the exporting 
country may verify that hygiene requirements 

were met by the abattoirs where the exported 
meat was processed. An example of an EU 
conformity assessment procedure is contained in 
the EU’s regulation on official controls to verify 
compliance with its food and feed law.37 As noted 
in a 2007 report by PricewaterhouseCoopers, 
onerous EU procedures for inspection have 
been reported to cause costly delays, both in 
the fisheries sector in the Southern African 
Development Community (SADC) countries 
and in the horticultural sector in the Eastern 
and Southern Africa (ESA) region. The impact 
of these delays is particularly grave in the 
case of fresh products, which must reach the  
consumer promptly.38 

Sanitary and phytosanitary measures serve a 
particularly important public policy objective, 
namely the protection of the life or health of 
humans, animals or plants. As such, the right of 
governments to take SPS measures is universally 
recognized, as is their discretion in setting the 
level of protection against SPS risks that they 
aim to ensure in their territories. 

However, it is clear that SPS requirements 
have an important impact on exports of ACP 
countries in the agricultural sector (both 
primary and processed products), a sector of 
great importance to many of these countries.39 
This impact is particularly strong for those 
countries at lower levels of development and 
with lower compliance capacity, as explained 
above. SPS requirements may be a significant 
market access barrier for food and agricultural 
products, thereby reducing export earnings 
and affecting rural livelihoods. In addition, SPS 
requirements could be misused for protectionist 
purposes, thereby undermining the gradual 
gains in the liberalization of agricultural 
trade pursued under the WTO’s Agreement  
on Agriculture.40 

According to the World Bank, despite that fact 
that most agricultural production is absorbed 
by the domestic market, agricultural exports 
can produce faster growth than demand on the 
local market. This is because the international 
market provides opportunities for growth 
without the constraint, which exists on the 
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domestic market that increased production 
would lead to sharply lower prices.41 

However, although developing countries have 
almost doubled their share of world trade 
in manufactured products since 1980, their 
share in agricultural trade has stagnated at 30 
percent.42 Moreover, sales to other developing 
countries accounted for 56 percent of growth in 
developing country agricultural trade.43 Middle-
income developing countries have managed to 
increase their share in the agricultural market by 
exporting to other developing countries and by 
diversifying to non-traditional exports, such as 
seafood, cut flowers and processed foods.44 Low-
income countries have, instead, experienced 
a decline in their share of world agricultural 
trade.45 Aggravating the vulnerability of low-
income countries to problems related to trade 
in agricultural products is the fact that many 
of these countries rely on a limited range 
of commodities for their export earnings.46 
As reported by PricewaterhouseCoopers in 
2007, the economies of ACP countries are 
characterized, to a greater or lesser degree, 
by “a high level of dependence on very few 
primary products or services”.47 These countries 
are particularly vulnerable to market barriers 
against those agricultural products in which 
they trade. 

Many opportunities for economic growth and  
poverty reduction through export trade 
exist through diversification in the agri-food 
sector.48 Due to population increases, mainly 
in developing countries, demand for food 
is increasing significantly. In addition, the 
progressive liberalization of agricultural trade 
achieved under the auspices of the WTO will 
gradually reduce traditional trade barriers 
in this sector. Finally, increased affluence of 
consumers in developed, but also increasingly 
developing, countries drives demand for diverse 
and high-value agri-food products, such as fresh 
fruit and vegetables and processed foods.49 

Diversification of low-income country food 
and agricultural exports from traditional bulk 
agricultural commodities (such as grains, 
coffee, tea and cocoa) to high-value perishable 

products (horticultural products, meat and 
diary) and processed agri-food products holds 
potential for great gains in trade earnings.50 
This is due to the fact that these products 
are less vulnerable to price volatility and are 
rapidly gaining market share.51 The expanding 
demand for high-value and processed foods 
goes hand-in-hand with growing incomes in 
developed (and now some developing) coun-
tries, year-round demand for fresh produce, 
the increasing prevalence of small households, 
and the expansion of women’s participation in  
the workforce.52 

The recognition of the potential benefits of 
diversification is reflected, for example, in the 
new strategy pursued by Mauritius to reduce 
the impact on its economy of the reform of 
the EC’s sugar regime.53 Mauritius’s agricultural 
exports are dominated by sugar,54 the main 
market for which is the EC.55 The sugar exports 
of Mauritius, until recently, benefited from 
the guaranteed high prices provided under 
the Sugar Protocol to the Cotonou Agreement 
with the EC.56 The sugar sector in Mauritius 
will be affected significantly by the reforms, as 
production costs of sugar in Mauritius are twice 
as high as in the rest of the world.57 The loss 
of export earnings following the reform of the 
EU’s sugar regime poses great challenges to the 
economy of Mauritius and to its development 
situation. Mauritius has recognized the need to 
diversify its agricultural exports to diminish its 
dependence on preferential arrangements for 
sugar exports, but has faced serious constraints 
to increasing crop production due to the lack 
of suitable land and labour, the insufficiency of 
irrigation facilities, the increasing cost of energy 
and the need for pest and disease control.58 
As a result, Mauritius has identified the policy 
objective of becoming an agro-processing hub 
in the region by importing agricultural products 
from other countries, such as Madagascar and 
Mozambique, in its region and processing and 
re-exporting these products.59 Mauritius has 
particular attributes that give it an advantage 
in this area. For example, it has existing 
know-how and technology in agro-processing; 
some of its agro-processing firms are already 
producing under international franchises and it 
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has modern infrastructure at ports and airports 
(warehouses, cold rooms and processing 
centres).60 By making use of synergies with 
other countries in the region and taking 
advantage of its technology, infrastructure and 
communications facilities, Mauritius aims to 
make its domestic agro-processing industries 
more competitive and better able to exploit 
export opportunities.61 

The importance of processed products for trade 
in agricultural products was confirmed by the 
WTO’s World Trade Report of 2004, which found 
that exports of processed agricultural products 
increased significantly faster than exports of 
unprocessed or semi-processed agricultural 
products in the period 1990-2002.62 Currently, 
developed countries have captured the greatest 
part of trade in this rapidly expanding sector.63 
The 14 largest agricultural exporters evinced 
a strong shift towards processed agricultural 
products.64 Similarly, agricultural trade is shif- 
ting away from traditional bulk products, 
such as dried gains and pulses, toward high-
value, perishable products, like fresh fruit and 
vegetables, meat, diary and fish.65 While most 
of this trade is accounted for by developed 
countries, the more advanced and prosperous 
developing countries have been able to take 
advantage of this trend by shifting production to 
these sectors.66 Trade diversification in the agri-
food sector has the potential to be a catalyst 
for growth also in low-income countries, if they 
can overcome the supply side constraints they 
face with respect to trade in this area.

Diversification of developing country agricul-
tural exports to high-value and processed food 
products brings with it not only the potential 
for increased prosperity, but also new risks of 
non-traditional trade barriers.67 

A particular form of trade barrier affecting 
exports of agri-food products to the EU, 
especially high-value fresh and processed 
products, is its SPS requirements. In fact, a 
survey conducted in 2004 indicates that many 
developing countries consider SPS measures 
the most important barrier to their agricultural 
exports to the EU, exceeding in importance 

traditional market barriers, such as tariffs and 
quantitative restrictions.68 The importance of 
SPS measures as market barriers can be partly 
attributed to the lack of resources,69 both 
technical and financial, in many developing 
countries to address sanitary and phytosanitary 
risks, even on a basic level (such as by prevention 
of filth and decomposition).70 These problems 
are even greater with regard to high-value fresh 
and processed agri-food products.71 Processed 
food products destined for sale directly to 
consumers are subject to stricter sanitary 
requirements than food exports destined 
for further processing.72 Similarly, high-value 
perishable products are more strictly regulated 
than traditional agricultural exports, as they 
are more vulnerable to infection by pathogens 
than traditional bulk products.73 Many concerns 
have been raised about the legitimacy of these 
strict requirements.74 Those ACP countries 
that lack the capacity to meet these stricter 
SPS requirements may be hindered in their 
diversification efforts. For example, as noted 
by PricewaterhouseCoopers in a 2007 report:

… the main obstacle to exports to the EU 
from Western Africa is the lack of local 
cooling capacity … In the Pacific region, 
infrastructure to process fish would 
contribute to development and value added. 
… In the ESA region, development in the 
horticulture sector is constrained by a lack 
of laboratory facilities and accreditation 
bodies.75 

Therefore, the success of the export 
diversification initiatives of ACP countries 
to the high-value, fresh and processed food 
sector, such as that of Mauritius as mentioned 
above will depend on the ability of these 
countries to meet the SPS requirements of 
the EU. This is recognized by the Mauritian 
strategy paper, which notes that a serious 
constraint to exploiting the possibilities to 
become a regional agro-processing hub is the 
poor sanitary and phytosanitary conditions in 
the region.76 The strategy paper emphasizes 
the importance of establishing and vigorously 
enforcing international norms in Mauritius and 
in countries in the region where Mauritian 
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agro-processors will source their inputs as 
essential prerequisites for achieving success in 
this initiative.77 

Studies have been conducted to attempt 
to quantify the impact of SPS standards 
on developing country trade in general.78 
Quantification has proved difficult due to the 
paucity of available data and the difficulty in 
ascertaining and measuring these effects.79 
Nevertheless, some estimates have been made 
with the use of econometric models,80 and 
they show that the strict SPS requirements of 
developed countries have proved very costly 
for countries at lower levels of development. 
These costs are generated both by the losses 
suffered owing to rejection of products and 
their subsequent destruction or diversion to 
less lucrative markets and by investments made 
to meet the relevant SPS requirements.81 

Supply side constraints in meeting SPS requ-
irements are exacerbated by the differences 
in SPS requirements and regulatory regimes 
between the EU and the ACP countries. Faced 
with more pressing health concerns82 and other 
competing development priorities,83 many low-
income ACP countries often do not prioritize SPS 
regulation as an area of government spending.84 
The EU, on the other hand, tends to maintain 
high levels of SPS protection, in keeping with 
its technological and financial capabilities 
as well as the demands of its consumers and 
agricultural industries. The proliferation of SPS 
regulations and standards in the EU in recent 
decades is a reflection of these differences. 

Four main factors can be identified as creating 
an impetus for the rise in the number of SPS 
requirements in the EU and in general. 

First, there is an increase in the number 
and variety of potential risks contained in 
food and agricultural products. This can be 
partly ascribed to changes in the nature of 
traded products. There is growing demand 
for processed food products, and thus more 
possibilities for contamination at various stages 
of the processing chain. Risks are compounded 
by increasing use of new technologies in 

agriculture and food processing, such as 
pesticides, additives and genetic modification. 
In addition, as discussed above, trade in 
high-value perishable products is on the rise, 
and these products are more vulnerable to 
infection by pathogens than traditional bulk 
products, such as dried grains and pulses. 
Changes in the sources of traded products also 
play a role in the increased risk of importation 
of unsafe food, pests or diseases.85 Consumer 
tastes, especially in developed countries, are 
increasingly international, so that demand for 
foreign food products is growing, and seasonal 
fruits and vegetables must be provided year 
round. There has consequently been growth 
in imports from developing countries whose 
domestic SPS infrastructures are often 
perceived as inadequate to address sanitary 
and phytosanitary risks. As a result of these 
developments, there has been a proliferation 
of SPS regulations and private standards to 
deal with the increase in volume, variety, 
sources and technical sophistication of food 
and agricultural products being traded. 

Second, regulators and economic operators 
in the agri-food sector have to respond to 
the elevation in consumer expectations and 
demands with regard to food standards in 
the EU. Due to increased affluence in the 
EU, consumers are willing to pay more for a 
higher level of health protection. Consumer 
awareness of food-related risks is also on the 
rise in the EU, where education levels are 
high and consumer advocacy groups have the 
resources to identify and publicize health risks. 
Increased consumer concerns with regard to 
food safety, quality, environmental impact and 
animal welfare have also led to progressively 
stricter and more comprehensive EU regulation 
and more demanding private requirements 
by European supermarket chains. In addition, 
as life expectancy has greatly increased in 
EU countries, the long-term health effects of 
chemicals and contaminants in food are more 
significant, prompting higher consumer demands 
in this area. The emergence of precautionary 
approaches to risk regulation can be seen as a 
response to elevated consumer demands.



9ICTSD Programme on EPAs and Regionalism

Third, EU regulators are faced with pressure from 
the agriculture and food industry lobbies in the 
face of increased competition due to progress 
in agricultural liberalization. The first hard-
won steps toward liberalizing this traditionally 
protected sector were taken in the Uruguay 
Round negotiations, resulting in the Agreement 
on Agriculture.86 The subsequent ongoing 
agricultural trade liberalization mandated by 
the Agreement on Agriculture,87 and now the 
subject of torturous negotiations in the context 
of the Doha Round of trade negotiations,88 aims 
to dismantle the wall of traditional protec-
tionist measures (tariffs, export subsidies and 
domestic support) shielding domestic producers 
from competition. The agricultural industry 
therefore seeks to convince regulators to put 
in place non-tariff barriers in the form of SPS 
regulations. In many European countries the 
domestic industry provides significant input 
into the regulatory process, resulting in SPS 
regulations that favour domestic producers or 
reflect their best practices.

Fourth, advances in science and technology 
have contributed to the creation of compre-
hensive regulatory systems and control 
mechanisms in developed countries, such as 
those in the EU. Great strides have been made 
in scientific knowledge of the causes of risks, 
particularly with regard to microbiological 
contaminants in food and plant and animal 
pests and diseases. This has made it possible 
to regulate effectively against an increasing 
array of identified risk factors. The substantial 
progress made in technological capacity to test 
for the presence of risk-causing elements, such 

as bacteria, chemicals and metabolites, has 
made it possible to lay down extremely strict 
requirements and to ensure that these are 
met through ever-stricter conformity assess- 
ment mechanisms.

As a result of these developments, the number 
and stringency of SPS regulations adopted by 
the EU is steadily increasing, and market access 
for food and agricultural products from ACP 
countries is being greatly reduced. Swazi citrus 
exports and Namibian bone-in lamb exports 
are among those that have faced serious SPS 
barriers to trade with the EU.

Consequently, in order for trade agreements 
such as the EPAs to be truly supportive of 
development, it is necessary to discipline 
effectively importing countries’ use of SPS 
measures. As such disciplines act on the 
interface of two vitally important but conflic-
ting interests, namely the protection of health 
and the liberalization of agricultural trade, 
they must strike a very delicate balance 
between these two interests. In particular, 
the relevant rules must reduce the trade 
restrictive effect of SPS requirements without 
endangering the ability of importing countries 
to enact and enforce regulations that are 
necessary to protect human, animal and plant 
life and health in their territories. In addition, 
they must promote capacity building to enable 
developing countries to meet the legitimate 
SPS requirements of their trading partners. The 
question of whether these objectives are met 
by the WTO’s SPS Agreement or by the EPAs 
will be examined below.
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2.	 PROVISIONS ADDRESSING NON-TRADITIONAL BARRIERS TO 
TRADE IN THE WTO AGREEMENTS AND THE VARIOUS EPAS:  
A COMPARISON 

Disciplines to address non-traditional market 
access barriers are to be found mainly in two 
WTO agreements negotiated in the Uruguay 
Round. As the EC, all its Member States and 
most ACP countries are WTO Members, they 
are bound to give effect to these disciplines. 
It is therefore useful to examine the relevant 
provisions of these WTO agreements, and the 
concerns raised regarding these provisions, 
as the framework against which to assess 
whether the rules in the EPAs to deal with non-
traditional market access barriers represent 
an improvement on the existing multilateral 
disciplines.

In the Uruguay Round negotiations leading 
up to the WTO agreements that address non-
traditional barriers to market access, developing 
countries evinced a new willingness to engage 
actively and make reciprocal concessions in 
order to gain concessions in areas of particular 
interest, including agriculture. Developing 
countries undertook to bind themselves, 
as part of a “single undertaking” to broad-
ranging disciplines, encompassing rules not 
only on traditional trade barriers, but also on 
non-traditional barriers to trade in the form 
of regulatory measures and administrative 
procedures, for example the TBT Agreement 
and the SPS Agreement. The implementation of 
these new disciplines entails progressively higher 
compliance costs, in the form of legislative 
reform and the creation of the necessary 
institutional infrastructure, the less developed 
a country is. Instead of negotiating exemptions 
from these rules, as they had in past negotiating 
rounds, developing countries called for a new 
form of special treatment, in the form of longer 
transition periods, consideration for their 
special positions and the provision of technical 
assistance.89 However, these provisions in the 
relevant agreements are either non-binding 
or are framed in such open terms as to be 
practically unenforceable. Expectations with 

regard to special and differential treatment 
and technical assistance have therefore not 
been met.90 As noted by Finger and Schuler: 
“The developing countries have taken on bound 
commitments to implement in exchange for 
unbound commitments of assistance”.91 

Developing country WTO Members regard 
special treatment as the quid pro quo for 
the extensive obligations they undertook in 
the Uruguay Round, and therefore consider 
the inadequate implementation thereof a 
cause for concern. Consequently, the lack 
of implementation of the special treatment 
provisions by developed country WTO 
Members and the high compliance costs for 
developing country Members of implementing 
the disciplines of these new agreements led to 
growing dissatisfaction with the asymmetrical 
costs and benefits of the multilateral trading 
system as reflected in the outcome of the 
Uruguay Round. 

Therefore, as will be seen below, various concerns 
have been raised by developing countries with 
regard to the implementation of the relevant 
agreements addressing non-traditional barriers 
to trade. These implementation concerns relate 
to the failure of developed countries to fully 
and faithfully implement certain provisions of 
these agreements, including those provisions 
on special and differential treatment of, and 
technical assistance for, developing countries. 
Implementation concerns also have been raised 
with regard to the difficulties encountered by 
developing countries in complying with their 
own obligations under those Uruguay Round 
agreements as they create disciplines for 
national regulatory systems.92 These agree-
ments address “behind-the-border” areas 
of regulatory policy and require significant 
investments to build up the required regulatory 
infrastructure. The implementation concerns 
of developing countries formed a key aspect 
of the discussions leading to the launch of 
the Doha Development Round of negotiations 

2.1 Introduction
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at the WTO.93 The implementation discussion 
centred on the “rebalancing” of the Uruguay 
Round agreements to address the asymmetry 
in the results obtained.

The lack of implementation of provisions 
on special and differential treatment and 
technical assistance has been a factor limiting 
the benefits that developing countries might 
have reaped from the market access gains 
resulting from the Uruguay Round agreements 
on non-traditional barriers to market access, 
due to the fact that developing countries face 
supply-side constraints. These constraints 
mean that many developing countries cannot 
take full advantage of increases in market 
access opportunities, as they lack the capacity 
to respond to these opportunities.94 For this 
reason, increased market access does not 
necessarily translate into increased exports 
from developing countries. In order for trade 
liberalization to result in real economic growth 
for developing countries, increased market 
access must go hand-in-hand with effective 
technical assistance and capacity building to 
ensure that developing countries have the means 
to take advantage of market access gains.95 
However, due to the fact that the references 
to technical assistance in the Uruguay Round 
agreements are couched in hortatory terms, 
they have fallen short of addressing supply- 
side constraints.96 

A look will now be taken at the main disciplines, 
contained in the relevant WTO agreements, 
on each of the categories of non-traditional 
barriers to market access, set out in Section 1 
above. These will be used as the background 
against which to view the relevant provisions 
of the various EPAs to determine whether 
the latter are more effective in improving 
market access for ACP countries by promoting 
implementation of useful disciplines and 
addressing the supply-side constraints of  
these countries.

As noted in Section 1.2.2 above, TBT measures, 
whether in the form of technical regulations, 

standards, or conformity assessment procedures, 
can significantly restrict trade. They are therefore 
subject to disciplines in both the relevant 
multilateral trade agreement (the WTO TBT 
Agreement)97 and in regional trade agreements, 
such as the EPAs. 

The rules typically found in multilateral and 
regional trade agreements that aim to liberalize 
TBT measures can take various forms. Principally, 
they focus on:

•	 ensuring that the TBT measures applied are 
necessary to achieve a legitimate policy 
objective, and are the least trade restrictive 
way of doing so;

•	 promoting the harmonization of national TBT 
requirements around international or regional 
standards;

•	 reducing the difficulty, cost and delay arising 
from conformity assessment procedures, 
including through mutual recognition of 
testing and certification;98 

•	 requiring transparency of TBT measures (e.g. 
advance notification of draft TBT measures, 
with the opportunity for submission of 
comments, and prompt publication of adopted 
TBT measures);

•	 providing, in some cases, for institutional 
cooperation by means of a contact point for 
exchange of information, the designation 
of competent authorities to check the 
implementation of technical requirements 
and/or the establishment of a committee to 
provide a forum for consultations between 
the trading partners to discuss their concerns 
regarding each other’s TBT measures and 
attempt to find an agreed solution;

•	 encouraging cooperation with, or the provision 
of technical assistance to, developing 
countries.

The WTO TBT Agreement incorporates these ty-
pes of disciplines, among others, on TBT measures. 
The main obligations of the TBT Agreement are 
briefly set out below and examined against the 

2.2 Technical Regulations, Standards and 
Conformity Assessment Procedures
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provisions of the various EPAs (summarized 
in Appendix 1). This comparison is aimed at 
determining whether the EPAs contain additional 
disciplines on TBTs beyond those already set out 
in the TBT Agreement and, if so, the extent to 
which they are effective in minimizing the trade 
restrictive effect of TBT measures.

As seen from the summary table in Appendix 1, 
all but two of the interim EPAs between the EU 
and ACP country groupings have Chapters dealing 
with TBTs. Of these EPAs, two (the CARIFORUM 
EPA and the SADC EPA) deal with TBT measures in 
separate Chapters devoted purely to this issue.99 
Another four (the EPAs with Côte d’Ivoire, Ghana, 
the Central African Party100 and the Pacific 
countries) do so in a joint Chapter covering also 
SPS measures.101 This is a less useful approach 
as the particularly delicate conflicting interests 
balanced by rules on SPS measures, namely health 
and agricultural liberalization, justify a different 
approach to that applied to TBT measures.102 The 
two EPAs that contain no provisions disciplining 
TBT measures — that with the ESA countries and 
that with the Economic Commission for Africa 
(EAC) countries — do refer to TBT measures in 
a rendez-vous clause, in which Parties agree to 
continue negotiations in this area.103 

It is useful to examine the provisions of the 
relevant EPA Chapters in more detail, to 
determine the extent to which they are useful 
in reducing the trade restrictive effect of TBT 
measures, beyond that achieved by the WTO TBT 
Agreement.

2.2.1 Reaffirmation of WTO disciplines

All six of the EPAs that address TBT measures refer 
expressly to the rights and obligations contained 
in the WTO TBT Agreement, and reaffirm the 
commitment of the EU and ACP signatories to the 
principles and objectives of this Agreement.104  
It is interesting that both the Central African EPA 
and the Pacific EPA extend the application of the 
rules of the WTO TBT Agreement to those EPA 
Parties that are not WTO Members, and would 
thus otherwise not be bound by these disciplines. 
Although, the three current ACP Parties to both 
these EPAs (Cameroon, Fiji and Papua New 

Guinea) are all WTO Members, one would expect 
that these provisions were drafted with the 
expectation that other countries in these regional 
groupings that are not WTO Members105 will sign 
on to the EPAs in future, and thus be brought 
under the disciplines of the TBT Agreement as 
part of their EPA obligations.

In the case of the Pacific EPA, the application to 
non-WTO Members is softened by the recognition 
by the EC of the capacity constraints such 
countries may face with regard to compliance 
in the short term. In addition, this EPA refers to 
the application of the special and differential 
treatment provisions of the TBT Agreement to 
EPA parties, both those that are WTO Members 
and those that are not.

Aside from the reaffirmation of the rules of the 
TBT Agreement, the EPAs contain additional 
provisions, addressing specific issues that relate 
to TBT measures. These deserve closer attention, 
and comparison with the WTO TBT Agreement, to 
establish whether they represent an improvement 
to the existing rules of the latter Agreement and 
thereby increase market access opportunities for 
ACP exports. 

2.2.2 Necessity and least trade restrictiveness

TBT measures may be used as disguised forms 
of protectionism, by unnecessarily restricting 
market access for imports beyond what is 
justified by their public policy objectives. The 
WTO TBT Agreement is aimed at preventing 
such misuse by requiring that TBT measures 
not be prepared, adopted or applied with 
a view to, or with the effect of, creating 
unnecessary obstacles to international trade.106 
This obligation is reinforced by the requirement 
that technical regulations not be “more trade 
restrictive than necessary to fulfil a legitimate 
objective, taking account of the risks non-
fulfilment would create”.107 A non-exhaustive list 
of legitimate objectives is provided, including 
national security, environmental protection, and 
the protection of human, animal or plant life or 
health, but other policy objectives than those 
listed (for example animal welfare and labour 
standards) could be covered by this provision. 
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In determining whether a technical regulation 
or conformity assessment procedure is not more 
trade restrictive than necessary, the risks of 
non-fulfilment are a relevant consideration.108 
Clearly a more trade-restrictive measure 
would be seen as “necessary” when the risks 
addressed by the measure are grave (for 
example risks to human health) than when 
they are less serious (for example risks of 
consumer misinformation). Thus, an element of 
proportionality between means and ends can 
be read into the “necessity” requirement.

These provisions of the TBT Agreement are 
keys to weeding out disguised protectionist 
measures from among legitimate public policy 
regulations. While the EPAs do not refer 
specifically to these disciplines nor build upon 
their terms, they are included in those rules 
of the TBT Agreement reaffirmed in general 
by the relevant EPAs, as noted in Section 
2.2.1 above. Therefore, they can be regarded 
as an inherent part of the obligations in the 
EPAs that address TBT measures for all EPA 
Parties that are WTO Members as well as for 
the Parties to the Central African and Pacific 
EPAs that are not WTO Members, as discus- 
sed above.

2.2.3 Harmonization

Harmonization of technical requirements is 
beneficial to exporters as it reduces the burden 
of compliance with a plethora of requirements 
across different export markets. It enables 
exporters to maximize economies of scale by 
being able to access several markets through 
compliance with a single set of technical 
requirements.109 As a result, many multilateral 
and regional trade agreements encourage parties 
to harmonize their technical requirements. 

The harmonization of technical regulations and 
standards within free-trade regimes typically 
relies on international standard setting to 
generate norms. International standard setting 
refers to the process of establishing a single 
regulatory standard to be applied by all Parties 
to the particular free-trade system. This 
harmonized standard can be set by the decision-

making bodies of the free-trade organization 
itself, as in the case of the EC for its 27 Member 
States. Alternatively, the standard can be set by 
existing, authoritative international standard-
setting organizations, such as the International 
Organization for Standardization (ISO), that are 
independent of the trade regime but relied upon 
in the relevant rules thereof, as is the case in the 
rules of the WTO and NAFTA on TBT measures. 

However, harmonization of technical require-
ments is not always feasible or desirable. It 
has been noted that the “one-size-fits-all” 
approach inherent in harmonization ignores the 
fact that regulatory policies and institutions 
differ for good reasons. They reflect varying 
circumstances, including comparative costs 
which differ with levels of development.110 
They also reflect legitimate differences in 
local conditions and consumer preferences. 
Sally argues that harmonization “pollutes” the 
international trading system by intruding too far 
into regulatory competence.111 Similarly, Mayeda 
regards international harmonization as “largely 
an ineffective tool for dealing with development 
issues” due to its failure to recognize the need 
for countries to enact legislation and develop 
institutions that are suited to their own dome-
stic situations.112 

Consequently, trade agreements typically enco-
urage Parties to harmonize their technical 
requirements around international standards, 
but allow for deviation from these standards 
when they are not feasible or practicable for the 
importing country. 

This is the case with the WTO TBT Agreement. 
It requires WTO Members to base their technical 
regulations, standards and conformity assessment 
procedures on relevant international standards 
that exist or are imminent.113 Harmonization is 
further encouraged by means of the rebuttable 
presumption that a technical regulation that is 
based on an international standard, and that 
is aimed at one of the legitimate objectives 
expressly listed in the Agreement,114 does not 
create an unnecessary obstacle to trade.115 This 
presumption is useful to a regulating Member 
whose TBT measure is challenged in a dispute 
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settlement proceeding. Thus, it serves to mo-
tivate Members to base their TBT measures on 
international standards.

However, the TBT Agreement contains an excep-
tion to the harmonization obligation where such 
international standards would be an ineffective 
or inappropriate means for the fulfilment of 
the legitimate objective pursued by the TBT 
measure (for example due to fundamental 
climatic or geographical factors or technological 
problems).116 The WTO’s Appellate Body has 
clarified that for a TBT measure to be based on 
an international standard, it does not have to 
entirely conform to the international standard, 
but only be applied as the “principal constituent 
or fundamental principle” for enacting the 
TBT measure.117 Further, it has noted that an 
international standard would be regarded as 
“effective” if it has the capacity to accomplish 
all the objectives pursued by the measure, and 
would be “appropriate” if it were suitable for the 
fulfilment of all such objectives.118 This flexibility 
is increased with respect to developing countries 
in the TBT Agreement’s Article on special and 
differential treatment of developing country 
Members. In particular, this provision recognizes 
that these Members should not be expected to 
use international standards as a basis for their 
technical regulations, standards or test methods 
where these are “not appropriate to their 
development, financial and trade needs”.119 

The harmonization obligations of the TBT 
Agreement are among those reaffirmed in the 
EPAs.120 The EPAs themselves do not go further 
in providing stricter obligations regarding 
harmonization around international standards. 
While five of the six EPAs that cover TBT 
measures have provisions dealing, to a greater 
or lesser extent, with harmonization, these 
provisions are mostly focused on the agreement 
to cooperate in the relevant international 
standard-setting organizations.121 The SADC 
EPA also expressly states that Parties agree to 
identify and implement, for priority products 
and sectors, mechanisms among those supported 
by the TBT Agreement, including the promotion 
of harmonization towards international standards 

whenever possible in areas of mutual interest, 
and the use of such standards in the development 
of technical regulations, standards and 
conformity assessment procedures.122 This does 
not strengthen the promotion of harmonization 
but only amounts to an additional reaffirmation 
of the harmonization rules of the TBT Agreement 
when it comes to priority products and sectors.

Aside from international harmonization, intra-
regional harmonization may also be sought in 
a trade agreement. Such harmonization may 
be more easily achieved, and may be more 
appropriate, due to the greater homogeneity 
of a regional group. In the EPA with the Central 
African Party, which, as stated above,123 has 
Cameroon as its sole EPA Party, the latter 
undertakes an obligation to harmonize its 
TBT measures intra-regionally within four 
years of the entry into force of that EPA.124 
In addition, the Central African States agree 
on the need to harmonize their import 
conditions for products originating in the 
EC.125 This provision does not currently have 
much effect while there is only a single EPA 
party of the Central African region. However, 
should further Central African States join 
this EPA, they would be obliged to harmonize 
their TBT measures intra-regionally within 
four years of the entry into force of the EPA, 
for EC-originating products. The EPAs with 
Côte d’Ivoire and Ghana incorporate under 
the areas for cooperation, including through 
technical and financial assistance, identified 
in their provisions, the adoption of regionally 
harmonized technical regulations, standards 
or conformity assessment procedures on the 
basis of international standards.126 

Regional harmonization among the ACP Parties 
to an EPA has the advantage of promoting 
regional integration, as it facilitates the 
movement of products between these 
countries. Thus, exporters in the participating 
ACP parties can take advantage of a broader 
market where their products need to meet 
a single set of requirements. This is less the 
case when regional harmonization is focused 
on products that originate in the EC, as is the 
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case with the Central African EPA. This works 
to facilitate market access for EC exporters to 
the Central African region, but only benefits 
those Central African exporters that produce 
the same products as those originating in the 
EC, which would then also enjoy harmonized 
technical requirements for exports to the 
other EPA countries of the Central African 
region. Other intra-regional exports of 
Central African countries do not benefit from 
harmonized technical requirements within 
the region. With respect to exports to the 
EU, although not mentioned in the EPAs, ACP 
countries already benefit from the largely 
regionally harmonized technical regulations 
and standards that result from the EU’s Single 
Market. Thus, they have to comply with a 
single set of requirements for access to the 27 
Member States of the EU.

Furthermore, some level of harmonization as 
between the EU and ACP Parties to the EPAs 
is promoted in two cases, namely those of the 
SADC EPA and the Pacific EPA. Both of these  
EPAs refer to the development of “common  
views and approaches” by the Parties, with 
respect to technical regulatory practices 
(including transparency, consultation, propor- 
tionality, use of international standards, 
conformity assessment and market surve-
illance).127 These common views and approaches 
are, clearly, something less than harmonization 
of substantive TBT requirements or standards, 
reflecting the difficulty of harmonization 
between Parties as divergent in capacity 
and priorities as the EC and the various  
ACP countries. 

Aside from the problem related to the 
suitability of international standards for 
different situations in the various parties to 
a trade agreement, another problem with 
harmonization of technical requirements 
around international standards relates to the 
process of international standard setting. The 
international standards on which harmoni-
zation is based, most often, do not truly reflect 
the interests of all the countries that are parties 
to the relevant free-trade agreement. This is 

because of “the nature of global regulatory 
standard-setting processes”.128 There is no 
global government provider of international 
regulatory standards that weighs up costs 
and benefits to all stakeholders. Instead, 
as Drahos points out, harmonized standards 
are developed by imperfect international 
institutions, whose standard-setting proce-
dures involve “contests of principles between 
complex alliances of state and non-state 
actors with different mechanisms at their 
disposal”.129 Economic and political strength 
plays a role in this process, and international 
regulators are subject to capture by influential 
interest groups.130 Multinational food and 
agrochemical companies wield a great deal 
of political power behind the drive towards 
the international harmonization of standards. 
This power is used to influence the positions 
of states in the standard-setting process in 
order to achieve outcomes that benefit such 
companies. 

The relative power of actors within international 
institutions shapes the standards that are the 
outcome of the standard-setting procedure. 
Actors such as countries at lower levels of 
development are often underrepresented in 
international standard-setting bodies or lack 
the resources to effectively promote their 
interests.131 Those countries and industry 
interest groups that do have the financial, 
technical and human resources to participate 
effectively in the glut of committees where 
the international standard-setting work is 
done “end up defining the level of public 
goods”132 provided by harmonized standards. 
High-income participants, including the EC, 
have become adept at using the international 
standard-setting process to pursue their 
trade interests.133 It has been noted that for 
industrial countries “international standards 
have followed rather than shaped national 
standards”.134 This is often due, in large 
part, to the strength of their existing regula- 
tory systems.135 

In fact, much critical attention has been 
focused on the standard-setting process in 
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the international standard-setting bodies and 
the problems that countries at lower levels 
of development face with regard to effective 
participation therein.136 The constraints that  
limit the ability of these Members to promote 
their interests in the international standard-
setting process are manifold. First, lack of 
resources often leads to inadequate atten- 
dance by less-developed countries at meetings 
of the standard-setting bodies, particularly 
the subsidiary committees where the real 
standard-setting work is done. As a result, the 
opportunities for these countries to influence 
the standard-setting process are limited. 
Second, even when delegates are sent to the 
relevant meetings, the lack of mechanisms 
for coordination between government depart-
ments and for consultation with stake-
holders at national levels may mean that 
the positions of these countries at meetings 
of the standard-setting bodies are often 
ill-informed. Third, the lack of regulatory 
experience and infrastructure of some of 
these countries may make it difficult for their 
delegates to evaluate the implications of the 
standards being discussed. Fourth, in many 
countries at lower levels of development, 
weak regulatory capacity makes it difficult 
to collect the technical data necessary to 
provide adequate input into the standard-
setting process. As a result, the standards that 
are set may not reflect the specific conditions 
in these countries, including their produc- 
tion methods. 

This pitfall of harmonization is reflected in 
the outcome of international standard-setting 
procedures. International standards often do 
not take account of developing country prefe-
rences and resource constraints.137 Instead, the 
harmonization process can be described as a 
best-practices approach under which developed 
country regulatory practices “are compared 
and debated at organization meetings, after 
which the most attractive ones are selected and 
then recommended to regulators throughout  
the globe”.138 

While this has the positive result of allowing 
developing countries to benefit from the 
regulatory experience and technical expertise 
of developed countries and of spreading 
high-quality technical requirements across 
the world, it has a downside as well. The 
deficient participation and influence of 
developing countries in elaborating the 
harmonized standards often means that the 
resulting standards are inappropriate for 
their situations, technically or financially 
unachievable for them or absent in areas 
most useful for them.139 Examples of areas 
of particular interest to certain developing 
countries where standards are lacking are 
spices and exotic fruits. Critics have noted 
that international standard setting tends to 
focus on income-sensitive products, such as 
energy drinks, and that the risk management 
solutions reflected in the standards are 
resource-intensive.140 Harmonisation, it is 
argued, has been harnessed by industry 
interests in developed countries to generate 
“complex, rigid and costly standards … to 
realise their protectionist aims”.141 

Such international standards are of little use to 
Members at lower levels of development. This 
is ironic when one bears in mind that one of 
the objectives of international harmonization 
was to provide developing countries that lack 
the capacity to develop their own regulations 
with standards they can usefully draw upon. 
Henson notes that: “[d]eveloping countries 
regard international standards as a resource-
efficient approach to establishing technical 
regulations at the national level, which 
reflect current scientific knowledge and 
facilitate international trade”.142 He therefore 
emphasizes the serious consequences of the 
inability of developing countries to participate 
effectively in international standard setting for 
the appropriateness of the resultant standards 
for developing countries.143 This problem has 
led to limited use of international standards by 
those countries for which harmonization was 
expected to hold the most benefits. As stated 
in the WTO’s 2005 World Trade Report:
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Contrary to expectations, countries with 
scarce resources and limited capacity do 
not necessarily have the largest share of 
adopted international standards. In fact, 
resource constraints seem to restrict poor 
countries’ integration into the international 
standardization system as much if not more 
than they restrict their own standardi-
zation activities.144 

Despite these flaws, harmonization of stan-
dards is growing in importance and will 
“require developing countries to rethink the 
ways in which they regulate for the provision 
of public goods”.145 There are new limits on 
the regulatory choices available to developing 
countries. This is particularly the case for 
technical regulations and standards now that 
the disciplines of the TBT Agreement provide a 
strong incentive for WTO Members, particularly 
those at lower levels of development, to 
align their requirements with international 
standards.146 This calls for a concerted effort 
to increase the extent of the influence of 
countries at lower levels of development in the 
international standard-setting processes.

Recognition of the importance of effective 
participation in international standard setting 
is reflected in the TBT Agreement, which 
requires Members to “play a full part, within 
the limits of their resources, in the preparation 
by appropriate international standardizing 
bodies of international standards”.147 In  
recognition of the fact that resource con-
strains may mean that full participation is 
not feasible for all countries, the provision 
on special and differential treatment of 
developing countries in the TBT Agreement 
includes an obligation for WTO Members to 
“take such reasonable measures as may be 
available to them to ensure that international 
standardizing bodies and international systems 
for conformity assessment are organised and 
operated in a way which facilitates active 
and representative participation of relevant 
bodies in all Members, taking into account 
the special problems of developing country 
Members”.148 Due to the flexibility in the 

wording of this obligation, however, it has 
been inadequately implemented to date. A 
question arises concerning whether the EPAs 
represent an improvement on this situation.

The EPAs do reflect a realization of the need 
for ACP countries to receive assistance to 
improve the extent of their participation in 
international standard setting. Reference to 
cooperation in international standard setting 
in the EPAs, therefore, in most cases, goes 
hand in hand with mandating the facilitation 
of participation by the representatives of 
ACP countries in the meetings and work of 
the international standard-setting bodies.149 
However, no specific details on how 
participation will be facilitated are given. In 
addition, no concrete budgetary commitment 
has been made for this purpose. Therefore, 
the EPAs do not seem to redress effectively 
the inadequacies of the relevant provisions of 
the TBT Agreement in this regard.

2.2.4	 Equivalence and mutual recognition 
agreements

An alternative to harmonization, in situations 
where differences between Parties makes the 
adoption of harmonized standards unfeasible 
or impracticable, is the use of the recognition 
of equivalence of differing TBT measures, 
including in mutual recognition agreements. 
This does not require harmonization of the 
content of technical regulations, standards 
or conformity assessment procedures but 
only requires that the differing TBT measures 
of the exporting country be recognized as 
equivalent in effectiveness to those of the 
importing country and thus sufficient to 
grant access to the latter’s markets. Mutual 
recognition agreements may be concluded 
to embody such recognition of equivalence 
in reciprocal form.150 This is a useful way 
to eliminate the trade-restrictive effect 
of differing technical requirements, while 
respecting the right of countries to impose 
diverging requirements that are in line with 
their particular situations and regulatory 
capacities. 
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Equivalence and mutual recognition agree-
ments may relate to technical requirements 
themselves or to the process for assessing 
conformity with those requirements. Examples 
of the latter are where countries agree to 
recognize the certification by each other’s 
Competent Authorities of compliance with 
the prescribed technical requirements, or to 
accept as accurate the test results achieved 
by each other’s laboratories in demonstrating 
compliance with technical requirements. 
In some cases this can take the form of an 
international or regional agreement creating 
a conformity assessment system. Examples of 
these are the Worldwide System for Conformity 
Testing and Certification of Electrical 
Equipment (IECEE) and the International 
Accreditation Forum (IAF).

The WTO TBT Agreement tries to promote 
equivalence by requiring WTO Members to 
“give positive consideration” to accepting 
as equivalent the technical regulations and 
conformity assessment procedures of other 
Members, if these adequately fulfil the 
legitimate objectives of their own regulations 
or procedures.151 Unfortunately, practice 
has shown that many WTO Members require 
“sameness” rather than equivalence (equal 
effectiveness in meeting the objective) of TBT 
measures, and thus the rules on equivalence in 
the TBT Agreement are poorly implemented. 
WTO Members are further encouraged in the 
TBT Agreement to engage in negotiations 
for the conclusion of mutual recognition 
agreements in respect of the results of each 
other’s conformity assessment procedures.152 
However, currently very few mutual recognition 
agreements have been concluded by WTO 
Members. This inadequate implementation of 
the relevant rules is not surprising in view of 
the weakness of the hortatory wording used.

None of the EPAs contains obligations con-
cerning the recognition of equivalence in 
general. Only one EPA, namely that with 
the SADC region, makes express provision 
for mutual recognition agreements.153 This 
EPA notes the agreement of the Parties to 

identify and implement mechanisms among 
those supported by the TBT Agreement that 
are most appropriate for priority issues or 
sectors, including the consideration, in due 
course, of mutual recognition agreements 
in sectors of mutual interest. This clearly 
does not lay down an obligation to negotiate 
such agreements but only to consider doing 
so in sectors that are a priority for the 
Parties. It, therefore, evinces the same short- 
coming as the provision on equivalence in the  
TBT Agreement.

Mutual recognition, while not expressly termed 
as such, is implicit in the EPA with the Central 
African Party. This EPA provides that, pending 
intra-regional harmonization, existing import 
conditions shall apply on the basis that an 
EC product legally placed on the market of a 
Central African state may legally be placed on 
the market of any other Central African state 
without further restrictions or requirements. 
This obligation on the Central African EPA 
Parties, once more than one Central African 
State signs this EPA, will require them to 
recognize each other’s technical requirements 
for importation as sufficient to guarantee 
access to their individual markets, but only for 
products originating in the EC. Therefore the 
market access gains of this mutual recognition 
obligation are limited to EC exporters. It is 
difficult to see why such a limited application 
was foreseen for this provision. Once Central 
African Parties have enough confidence in 
each other’s technical import requirements 
to mutually recognise them in respect of EC 
products, it would not seem logical not to do 
so in respect of products produced within the 
Central African region. Otherwise, they would 
deny their own exporters the advantage of 
economies of scale in the region.

2.2.5 Conformity assessment procedures

As noted above, not only the substantive 
technical requirements imposed by the EU, 
but also the procedures in place to establish 
conformity with these requirements can create 
formidable barriers to market access. For this 
reason, rules disciplining such procedures are 
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useful in reducing the trade- restrictive effect 
of TBT measures. 

The WTO TBT Agreement contains detailed 
rules on conformity assessment procedures. As 
noted elsewhere in Section 2, it extends the 
obligations of non-discrimination,154 least-trade 
restrictiveness,155 harmonization,156 transparen-
cy157 and equivalence158 to such procedures. 

In addition, the TBT Agreement contains 
specific rules fleshing out some of these 
obligations to minimize the procedural burden 
of conformity assessment. First, unnecessary 
procedural delays are addressed by the TBT 
Agreement. In particular, WTO Members are 
obliged to ensure that conformity assessment 
procedures are undertaken as expeditiously 
as possible, that applications are promptly 
examined for the completeness of the 
documentation, that deficiencies are clearly 
communicated to the applicant and that the 
results of the assessment are communicated 
to the applicant as possible.159 Second, fees 
imposed for conformity assessment must be 
equitable in relation to such fees charged for 
like domestic products.160 Third, efforts are 
made to restrict the administrative burden of 
conformity assessment procedures by limiting 
information requirements imposed to what is 
necessary to assess conformity and determine 
fees, by requiring that the siting of conformity 
assessment facilities not be such as to cause 
necessary inconvenience to applicants and 
by obliging WTO Members, when product 
specifications are changed after conformity 
has been assessed, to limit the conformity 
assessment procedure for the modified 
product to what is necessary to determine 
whether adequate confidence exists that 
the product still meets the applicability 
technical regulations or standards.161 Fourth, 
additional transparency obligations are imposed, 
namely that the standard processing period 
for conformity assessment procedures is 
published,162 and that an applicant is informed 
of the specific anticipated processing period 
for his/her application upon request.163 Finally, 
WTO Members are required to put into place 

a review procedure for complaints regarding 
conformity assessment and to take corrective 
action when a complaint is justified.164 

These rules of the TBT Agreement are among 
those reaffirmed by the EPAs that address TBT 
measures. However, very little is added by the 
EPAs themselves to the existing disciplines in 
this area. Aside from very general references 
to conformity assessment in the provisions on 
transparency and consultations165 and those 
on areas for cooperation or collaboration,166 
no specific provisions aim to reduce further 
the trade restrictive effect of conformity 
assessment procedures between EPA Parties.  
This may be seen as a missed opportunity 
as harmonization of conformity assessment 
procedures, or the recognition of the equiva-
lence of testing, inspection and certification 
could be more actively pursued between 
regional partners than is the case at the WTO 
level. If such efforts go hand in hand with 
technical assistance to improve the capacity 
of the ACP EPA Parties in this area, the trade-
barrier effect of these procedures could be 
minimized without reducing the EC’s ability to 
achieve its regulatory objectives.

2.2.6 Transparency and information exchange 

A significant, though often underestimated, 
obstacle to trade that arises from TBT measures 
is their lack of transparency. The significance 
of transparency disciplines lies in two main 
areas, which could be called the ex ante and 
the ex post effects of transparency.

The ex ante effect of transparency can 
be described as follows. Exporters in a 
particular country are affected by regulatory 
decisions taken by regulators in their trading 
partners, yet they traditionally have no say 
in the decision-making process involved. 
Foreign regulators take into account national 
priorities and interests when making decisions 
regarding technical regulations, standards and 
conformity assessment procedures. This raises 
the problem that Robert Keohane has called the 
“external accountability gap”167 in describing 
the situation that arises in a globalizing world 
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where the impact of the actions of a state 
no longer coincide with its jurisdiction but 
go beyond it, affecting the lives of persons 
outside it.168 Imposing ex ante transparency 
obligations on regulating countries ensures 
that exporting countries are informed of 
proposed new or amended TBT measures 
and that affected foreign traders have the 
opportunity, through their governments, to 
raise concerns regarding these proposals and 
to have these comments taken into account in 
the regulatory process. 

The second important aspect of transparency 
lies in its ex post effects. An important hurdle 
to exporters is the paucity of information 
that is available regarding the technical 
requirements that they must comply with on 
their export markets and how conformity with 
these requirements is to be assessed. TBT 
measures are often complex and subject to 
change, as a result of which exporters have no 
certainty that their products will have access 
to the markets of the country of destination. 
Obtaining necessary information regarding the 
TBT requirements they have to comply with 
is often a costly and burdensome process for 
exporters. Transparency obligations requiring 
prompt publication of adopted TBT measures 
are crucial in facilitating market access for 
exporters by greatly reducing the cost and 
difficulty of obtaining information on their 
trading partners’ technical requirements.

The WTO TBT Agreement already contains 
extensive transparency obligations with 
respect to both advance notification of 
draft TBT measures with sufficient time for 
comments for other WTO Members169 and 
prompt publication of adopted TBT measures 
providing a reasonable period for adaptation 
to new requirements.170 Only where technical 
regulations are adopted to address urgent 
problems of health, safety, environmental 
protection or national security, may a 
Member deviate from the advance notification 
requirements.171 In such cases, the Member 
must still notify the TBT measure upon its 
adoption and allow for comments from other 

Members.172 However, concerns have been 
raised with regard to the implementation of 
these provisions. Some notifications provide 
insufficient information to assist Members in 
assessing the implications of the draft measure 
for their exports or they provide inadequate 
comment or adaptation periods.173 To facilitate 
effective implementation of the transparency 
obligations of the TBT Agreement, the WTO 
TBT Committee has agreed on non-binding 
guidelines and a recommended format for 
notifications.174 

Another obstacle to the enjoyment by some 
Members of the full benefits offered by the 
transparency obligations of the TBT Agreement 
is their lack of capacity to monitor the great 
numbers of notified and published TBT 
measures to identify areas of trade concern for 
their exporters.175 To assist in this regard, the 
WTO Secretariat has developed the Technical 
Barriers to Trade Information Management 
System, which is a freely available electronic 
source of comprehensive information on TBT 
measures. It allows users to search for and 
download information on the TBT measures 
that WTO Members have notified.176 

Four of the six EPAs that address TBT measures 
reaffirm the transparency obligations of the 
TBT Agreement.177 As the remaining two EPAs 
(those with Côte d’Ivoire and Ghana) include 
a general article reaffirming the obligations 
of the TBT Agreement, as noted above, the 
transparency obligations of this Agreement 
are included.

The question arises concerning whether the 
EPAs create any additional disciplines or 
procedures on transparency and consultations 
that improve upon the existing WTO rules. 
The specific provisions on transparency and 
consultations in the various EPAs will therefore 
be examined.

The CARIFORUM EPA contains a “best-ende-
avour” commitment by the Parties with res-
pect to the advance notification obligation. It 
provides that Parties agree to endeavour to 
inform each other at an early stage of proposals 
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to introduce or change technical regulations 
or standards that are especially relevant 
to trade between the Parties.178 A similar 
“best-endeavour” provision is contained in 
the Pacific EPA.179 This does not add much to 
the existing advance notification obligations 
of the TBT Agreement, aside from focusing 
on those TBT measures that are especially 
relevant to trade between the Parties. The 
CARIFORUM EPA further notes the agreement 
of the Parties to identify products for which 
they will exchange information with a view to 
collaborating so that these products meet the 
TBT requirements for access to each other’s 
markets.180 This allows a Party to focus its 
transparency efforts on those products that 
are a particular priority for the other Party, 
and to exchange the necessary information to 
facilitate market access for these products.

In addition the CARIFORUM EPA notes the 
agreement of the Parties to enhance commu-
nication and exchange of information on TBT 
matters, particularly on ways to facilitate 
compliance with each other’s TBT measures 
and to eliminate unnecessary barriers to 
trade.181 Similarly, in the EPAs with Côte 
d’Ivoire and Ghana, Parties agree to exchange 
information with the aim of cooperating to 
ensure that their products comply with the 
technical regulations and standards subject to 
which they may access each other’s markets. 
The Pacific EPA, along the same lines, requires 
Parties to provide the necessary information to 
facilitate access to information on TBT-related 
measures and their implementation and 
enforcement to avoid or resolve any difficulties 
between the Parties that may arise from such 
measures.182 These provisions could indeed be 
a useful addition to the existing transparency 
obligations, if they are faithfully implemented, 
since often the problem for exporters lies 
in lack of information on ways to meet the 
technical requirements of a trading partner. 
Directing the exchange of information to the 
facilitation of compliance and the resolution 
of market access difficulties therefore aims to 
address this problem. 

Further, the CARIFORUM EPA and the EPAs with 
Côte d’Ivoire and Ghana commit Parties to 
written notification, as soon as is reasonably 
possible, of import bans imposed for health or 
environmental reasons.183 The EPAs with Côte 
d’Ivoire and Ghana specify that this notification 
take place “in a spirit of collaboration and 
with the aim of addressing the relevant health 
or environmental problem”. These provisions 
are more limited than the TBT Agreement’s 
obligation of prompt publication,184 which 
covers all adopted TBT measures, but they 
improve transparency with respect to the 
measures they do cover (import bans for 
health or environmental purposes) by requiring 
direct written notification to the other Parties 
rather than mere publication, which may be 
limited to an official government gazette. This 
more focused notification ensures that the 
other Parties to the EPA become aware of the 
adopted bans, even if they lack the capacity 
to keep track of all officially published TBT 
measures. A broader obligation of direct 
notification is contained in the EPA with the 
Central African Party. It covers all “topics 
agreed to be of potential importance” to the 
trade relations between the Parties.185 

The SADC EPA explicitly recognizes the 
importance of effective mechanisms for con-
sultation, notification and information exchange 
on TBT matters, in accordance with the TBT 
Agreement.186 It notes Parties’ agreement 
to identify and implement mechanisms sup-
ported by the TBT Agreement that are most 
appropriate for priority products and sectors.187 
These include the exchange of information 
and the identification and implementation of 
appropriate mechanisms for particular issues 
or sectors; the intensification of collaboration 
(to facilitate access to their respective 
markets) by increasing mutual knowledge and 
understanding of their respective systems in 
the field of technical regulations, standards, 
metrology, accreditation and conformity 
assessment; and the identification and 
organization of sector-specific interventions 
on technical regulations and conformity 
assessment with a view to facilitating under-
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standing of and access to their respective 
markets. Once again, these provisions allow a 
focus of concerted efforts for transparency and 
collaboration on priority products and sectors 
with a view to facilitating market access in 
these areas. They are useful in promoting 
familiarity of the trading partners with each 
others’ systems of technical regulation and 
conformity assessment, rather than only with 
specific TBT measures. A similar provision is 
contained in the Pacific EPA, but in the latter 
case it applies to TBT measures in general 
and does not focus on priority products  
and sectors.188 

The EPAs with Côte d’Ivoire and Ghana and 
the Central African Party oblige Parties to 
inform each other of changes to technical 
regulations, a matter already covered by the 
notification obligation of the TBT Agreement.189 
More important, Parties to the EPAs with Côte 
d’Ivoire and Ghana agree to cooperate with a 
view to rapidly alerting each other when new 
regional rules might have an impact on mutual 
trade.190 Should TBT measures be promulgated 
on a regional level, therefore, this provision 
would extend the transparency obligations to 
such measures. The Pacific EPA provides for 
EC cooperation with initiatives of the Pacific 
states to establish an efficient notification 
mechanism at the regional level.191 

Transparency is most effective when it is 
complemented by mechanisms to address 
the concerns that arise with the notified 
or published TBT measures. The following 
discussion will shed light on the question of 
whether adequate institutional arrangements 
are provided in the EPAs to facilitate 
information exchange and consultations for 
the prompt and amicable resolution of disputes 
concerning TBT measures.

2.2.7 Institutional arrangements 

An important tool to diminish the trade-
restrictive effects of technical regulations, 
standards and conformity assessment 
procedures, which goes hand in hand with 
transparency and consultation obligations, is 

the creation of institutional mechanisms to 
facilitate their implementation. 

One such institutional arrangement is the 
identification of recognized bodies, known 
as “Competent Authorities”, responsible 
for the implementation of the agreed rules 
on TBT matters, which is useful in reducing 
administrative costs and delays. Often, 
designated Competent Authorities are also 
responsible for monitoring the enforcement 
of technical requirements and the assessment 
of conformity therewith in respect of both 
exports and imports. Consequently, their 
designation is usually subject to the agreement 
of the other Party, since the latter’s trust in 
the competence and reliability of such an 
Authority is essential.

In addition, bodies and procedures may 
be established through which information 
regarding technical requirements can be 
obtained and through which concerns can 
be discussed and resolved. Such a body is 
often called a “Contact Point” or an “Enquiry 
Point”. Further, a body, sometimes termed 
the “National Notification Authority”, may 
be established to bear responsibility for 
compliance with notification obligations.

Three EPAs, those with Côte d’Ivoire, Ghana 
and the Central African Party, provide for 
the identification of Competent Authorities 
for TBT (and SPS) matters, responsible for 
the implementation of the provisions of the 
EPA Chapter dealing with these matters.192 
Appendix II of each of these EPAs sets out, 
in general terms, the Competent Authorities 
of the Parties and obliges Parties to inform 
each other of any significant changes to the 
listed Competent Authorities. Amendments to 
Appendix II of these EPAs may be adopted by 
the EPA Committee.193 

The Competent Authorities of the ACP EPA 
Parties are subject to the approval of the 
EU. As Doherty and Campling point out, this 
entails public sector costs in complying with 
the accreditation and legislative requirements 
as well as recurring costs in maintaining the 
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system, in particular the costs of operating 
laboratory and inspection services.194 

Appendix II of the three relevant EPAs notes 
that, for the ACP EPA Parties, the Competent 
Authority is vested in the signatory ACP 
states for imports to and exports from their 
territories. However, for the EC Party, the 
competence is shared between the Member 
States of the EC and the EC Commission. As 
regards exports to the ACP EPA Parties, the EC 
Member States are responsible for monitoring 
production conditions and requirements, 
including statutory inspections and the issuing 
of health (or animal welfare) certificates 
confirming compliance with the agreed 
standards and requirements. As regards 
imports from the ACP EPA Parties, the EC 
Member States are responsible for monitoring 
the imports’ compliance with the EC’s import 
conditions. The EC Commission is responsible 
for overall coordination, inspections/audits of 
inspection systems and the necessary legislative 
action to ensure the uniform application of 
standards and requirements within the Single  
European Market.

The WTO TBT Agreement requires Members to 
ensure that an Enquiry Point exists to answer 
all reasonable queries from other Members 
and interested parties in other Members, as 
well as to provide the relevant documents 
with regard to their TBT measures.195 In 
addition, each Member must designate 
a single central government authority to 
implement its notification obligations with 
regard to technical regulations and conformity 
assessment procedures.196 

The CARIFORUM EPA is the only one among 
the EPAs that makes express provision for the 
designation of Contact Points by the Parties 
in respect of TBT matters.197 In addition, this 
EPA notes the agreement of Parties to channel 
information exchange on TBT matters through 
regional Contact Points to the maximum 
extent possible. Typically, Contact Points 
provide a one-stop source of information on 
a Party’s technical requirements, and can be 
approached for copies of the relevant technical 

regulations, explanations on their application, 
guidelines for conformity assessment 
requirements and similar useful information to 
facilitate compliance. In addition, comments 
on notified draft measures can be sent to 
the regulating Party’s Contact Point. This 
facilitates information exchange by avoiding 
the difficulty of identifying which among 
the plethora of government departments 
and other bodies responsible for technical 
regulations, standards and conformity 
assessment procedures should be approached 
in respect of a specific measure. Although the 
remaining EPAs do not make provision for the 
designation of Contact Points for TBT matters, 
the EPA Parties that are WTO Members and 
thus bound to the TBT Agreement (and those 
to whom the obligations of the TBT Agreement 
have been extended in the relevant EPA, 
as discussed above) are obliged to create 
an Enquiry Point as required under the TBT 
Agreement as discussed above.

Channelling information even further through 
regional, rather than national, Contact Points 
as is done in the CARIFORUM EPA could facilitate 
matters even more for exporters. However, it 
would require a high degree of institutional 
coordination among the members of the region 
to ensure that the regional Contact Point has 
ready access to the necessary information 
and has efficient channels of communication 
with the relevant national authorities. Such a 
system is more feasible in regional groupings 
that already have common institutional 
mechanisms, such as the CARIFORUM countries 
through CARICOM, and the EC, than in more 
loosely integrated regional ACP groupings.

Once information has been exchanged with 
regard to TBT measures, it is useful to have 
institutional mechanisms in place whereby 
concerns regarding TBT measures can be 
discussed with a view to achieving an 
amicable solution. Consultations between 
the trading partners may go a long way to 
reducing the trade-barrier effect of technical 
requirements by allowing adaptation in 
response to concerns raised. In addition, an 
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institutional forum for discussions on TBT 
matters can have a broader purpose than 
allowing for consultations on trade concerns 
related to specific measures. It can create 
an opportunity for sharing experiences and 
learning, as well as for improving and refining 
existing rules. Therefore, it is interesting to 
examine to what extent such institutions are 
provided for, either at multilateral level under 
the TBT Agreement or at the regional level 
under the EPAs. 

The WTO TBT Agreement establishes the TBT 
Committee, composed of representatives 
of all Members.198 This Committee aims to 
afford Members the opportunity to consult 
each other on any matters related to the 
operation of the TBT Agreement or the 
furtherance of its objectives. The Committee 
meets three or four times a year, providing 
a regular forum where Members can raise 
trade concerns regarding notified or 
adopted TBT measures.199 For example, an 
issue that has been discussed extensively in 
meetings of the TBT Committee is the EU 
regulation on the Registration, Evaluation and 
Authorization of Chemicals (REACH). Several 
WTO Members have criticized the REACH 
regulation as untransparent, overly complex 
and unnecessarily restrictive to trade.200 
Discussions on this issue have taken place in 
several meetings of the TBT Committee, and 
the EC has had to provide clarifications and 
further information to address the concerns of 
other Members. In addition, discussions at the 
TBT Committee enable Members to become 
acquainted with each other’s regulatory 
systems and underlying approaches which, 
in turn, facilitates compliance and builds the 
trust necessary for enhanced implementation 
of mechanisms, such as mutual recognition.

It is useful to examine whether the EPAs 
provide institutional mechanisms to promote 
the resolution of problems regarding TBT 
measures through consultations. The SADC 
EPA merely recognizes the importance of 
effective mechanisms for consultation, but  
does not oblige Parties to create such 
mechanisms.201 However, it does create a Trade 

and Development Committee, which has among 
its tasks the provision of coordination and 
consultation on TBT issues.202 The CARIFORUM 
EPA and the Pacific EPA oblige Parties to 
inform and consult with each other as early as 
possible, where a TBT problem arises that may 
affect trade between the Parties.203 This should 
be done with a view to obtaining a mutually 
agreed solution. However, as no provision 
is made for consultation procedures in the 
CARIFORUM EPA, it would seem that this is left 
to bilateral arrangements on an ad hoc basis. 
The Pacific EPA allocates the task of providing 
consultation and coordination on TBT issues to 
the Trade Committee established under that 
agreement.204 The Pacific EPA further notes 
that nothing in the relevant Chapter impairs 
the rights of Parties under other international 
agreements, including the right to resort to 
good offices or dispute settlement. Therefore, 
the WTO dispute settlement system remains 
available to the Parties to address technical 
barriers to trade under WTO rules.

It has been recommended that technical 
working groups be established under the EPAs 
to:

… advance the regulatory dialogue and 
promote cooperative responses to sharing 
information and improving technical 
capacity as necessary to help ensure that 
the gains available through the EPAs are 
not hampered by obstacles that can be 
overcome through increasing cooperation, 
awareness and capacity building. In 
many cases, gains can best be achieved 
through cooperative regulatory dialogue 
that takes place in conjunction with 
improved institutional arrangements and 
development cooperation.205 

Aside from consultative mechanisms to resolve 
disputes regarding specific TBT measures, 
institutions are needed to address more general 
TBT-related topics and to ensure the effective 
implementation of the disciplines relating 
thereto. Clearly, a body where discussions 
can be held on general TBT-related issues 
and where improvements to existing rules 
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can be agreed can be valuable. In addition 
to consultations on specific trade concerns, 
the WTO TBT Committee provides a forum 
for discussions on important TBT matters of 
general relevance and for the periodic review 
of the operation of the TBT Agreement. 
For example, in 2008-2009, an exchange of 
experiences by Members was conducted in 
the TBT Committee on issues including good 
regulatory practice, conformity assessment 
procedures, transparency, technical assistance 
and special and differential treatment. The 
TBT Committee organized a workshop on 
good regulatory practice on 18-19 March 2008 
to improve Members’ understanding of the 
contribution of good regulatory practice to 
the implementation of the TBT Agreement.206 

The Trade and Development Committee and 
the Trade Committee established under the 
SADC and Pacific EPAs respectively,207 are 
institutional bodies with broad tasks with 
regard to the administration of the EPAs 
and the attainment of their objectives. As 
noted above, consultations on TBT issues are 
expressly within their mandates. In addition, 
these Committees are entrusted with the task 
of identifying and reviewing priority sectors 
and products for cooperation on TBT matters, 
as well as the task of making recommendations 
for the modification of the EPA provisions on 
TBT measures, if necessary. In the remaining 
EPAs, the functions of the administration 
of the EPAs and the fulfilment of the tasks 
referred to in the relevant EPAs are in the 
hands of the EPA Committees created under 
their provisions.208 While no express mention 
of TBT issues is made in the latter EPAs, one 
may assume that TBT-related issues that are 
necessary to the operation of the EPAs come 
within the authority of these Committees and 
can be discussed in that institutional context. 

2.2.8 Cooperation and technical assistance 

As previously noted, the expansion of rules in 
trade agreements beyond issues of tariffs and 
quotas into areas of regulatory activity, brings 
with it new problems. The ability of countries 
to comply with, and benefit from, such rules 

depends on their ‘starting position.’209 In other 
words, the existing situation in a country, 
such as the strength of its regulatory system, 
its infrastructure and its human and financial 
resources will affect the impact of regulatory 
disciplines on that country, its ability to 
comply with these rules and its ability to use 
those disciplines against other countries to 
gain market access.210 

It is therefore necessary to find ways to ensure 
that agreements laying down regulatory 
disciplines, including the EPAs and the 
WTO TBT Agreement, address the capacity 
constraints faced by developing countries, 
such as the ACP countries. If the capacity of 
these countries to benefit from the rules in 
the trade agreements, and to comply with 
the regulatory requirements of their trading 
partners, is not improved, the provisions of 
these agreements will be of limited benefit 
to them. 

It is currently widely acknowledged that 
technical assistance is crucial for developing 
countries to be able to implement those 
trade agreements requiring regulatory 
capacity and infrastructure or to enforce 
their disciplines and to comply with the 
regulatory requirements of their trading 
partners. Without such assistance, the costs 
of compliance with such agreements could 
outweigh the benefits of trade liberalization 
gains. For this reason, secure, predictable and 
effective provision of technical and financial 
assistance is indispensable in the case of trade 
rules involving regulatory disciplines.211 

The WTO TBT Agreement makes provision 
for technical assistance to developing 
country Members.212 Upon request, WTO 
Members are obliged to provide advice or 
technical assistance (on mutually agreed 
terms) in TBT-related matters, including for 
the establishment of national standardizing, 
regulatory and conformity assessment bodies, 
participation in international standard setting, 
and compliance with the TBT requirements and 
access to the conformity assessment systems 
of the importing Member. However, critical 
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comments have been made regarding the 
inadequacy of the implementation of these 
provisions to date. The question arises as to 
whether stronger or more effective provisions 
on technical assistance have been included in 
the EPAs.

The Chapters on TBT measures in the EPAs 
with the CARIFORUM and SADC countries, 
Côte d’Ivoire, Ghana and the Central African 
Party contain provisions on cooperation or 
technical assistance.213 In fact, capacity 
building to identify and address TBT trade 
barriers and to comply with TBT requirements 
are among the objectives of the Chapters 
dealing with TBT measures in each of the 
EPAs.214 For example, under the objectives of 
the Pacific EPA, it is stated that “Parties shall 
cooperate with a view to reinforcing regional 
integration and promoting the capacity of 
private and public sectors to comply with 
TBT-related measures”.215 However, most of 
these provisions are vague and unenforceable, 
containing only hortatory statements or best-
endeavour commitments to development 
cooperation.

Several of the EPAs make provision for the 
identification of priority products or sectors, 
which will be the focus of cooperation. This 
allows Parties to concentrate the often limited 
technical assistance resources on areas of 
particular importance to the trade between 
them. To the extent that the priority products 
are determined by the exporting ACP EPA 
Parties, this may also contribute to ensuring 
that the technical assistance provided is 
needs driven, rather than donor driven. The 
CARIFORUM EPA provides that Parties agree to 
identify products for which they will exchange 
information with a view to collaborating so 
that these products comply with the technical 
requirements for access to each other’s 
markets.216 The SADC EPA empowers the Trade 
and Development Committee to identify and 
review the priority sectors and products 
and the resulting areas for cooperation.217 
Appendix IA to the SADC EPA lists priority 
products for regional harmonization within 

SADC and Appendix IB lists priority products 
for export from SADC to the EC. The EPAs 
with Côte d’Ivoire and Ghana provide, in 
Appendix I, for the identification of priority 
products by Ghana and the Ivory Coast and 
their notification to the EPA Committee for 
adoption. In the EPA with the Central African 
Party, Appendix IA lists priority products for 
regional harmonization within Central African 
states and Appendix IB lists priority products 
for export from Central African states to 
the EC. The Pacific EPA mandates the Trade 
Committee to identify and review the priority 
sectors and products and the resulting areas 
for cooperation.218 Appendix IIIA to this EPA lists 
priority products for export from the Pacific 
states to the EC and Appendix IIIB lists priority 
products for trade among Pacific states.

The EPAs with the CARIFORUM states, the 
SADC states, Côte d’Ivoire and Ghana expressly 
recognize the importance of cooperation in 
the area of technical regulations, standards, 
metrology, accreditation and conformity assess-
ment.219 Specific areas for cooperation 
are identified in each EPA, aside from 
the one with the Pacific countries. The 
CARIFORUM EPA specifies the following four 
areas for cooperation: the establishment of 
arrangements for expertise sharing, including 
training, to ensure adequate and enduring 
technical competence of the relevant 
standard-setting, metrology, accreditation, 
market surveillance and conformity 
assessment bodies in the CARIFORUM region; 
the development of expertise centres within 
CARIFORUM for assessment of goods for access 
to the EC market; the development of the 
capacity of CARIFORUM enterprises to meet 
regulatory and market requirements; and the 
development and adoption of harmonized 
technical regulations, standards and 
conformity assessment procedures based on 
relevant international standards.220 The SADC 
EPA lists similar areas for cooperation, but 
includes further the development of mutual 
understanding between the relevant bodies 
in the territories of the Parties, the need for 
strengthening regional cooperation and to 
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take account of priority products and sectors 
and the development of TBT Enquiry and 
Notification Points within the SADC region.221 
The EPAs with Côte d’Ivoire and with Ghana 
focus on cooperation to improve the quality 
and competitiveness of priority products 
for Côte d’Ivoire and Ghana and access to 
the EC market, including through assistance 
measures (particularly financial assistance) in: 
establishing a framework for the exchange of 
information and sharing of expertise between 
the Parties; the adoption of regionally 
harmonized technical regulations, standards 
and conformity assessment procedures on the 
basis of international standards; strengthening 
public and private stakeholder capacity to 
comply with EC standards, regulations and 
measures and to participate in international 
authorities; and developing capacity for 
conformity assessment and access to the EC 
market. The EPA with the Central African 
Party limits its reference to cooperation to 
those priority products identified in Appendix 
I. In particular, for products listed in Appendix 
IA as priorities for regional harmonization, 
Parties agree to cooperate with a view to 
strengthening regional capacity within the 
signatory Central African states and control 
capacity in such a manner as to facilitate trade 
between the signatory Central African states; 
and for products listed in Appendix IB as 
priorities for export from the Central African 
states to the EC, Parties agree to cooperate 
with a view to improving the competitiveness 
and quality of their products.

Some of the EPAs also explicitly refer to 
cooperation with a view to facilitating the 
participation of representatives from the ACP 
EPA Parties in international standard-setting 
bodies, as noted in Section 2.2.3 above.222 

While the identification in the EPAs of specific 
areas for cooperation, and especially particular 
priority products and sectors as a focus for 
collaboration efforts, has the potential to 
ensure that technical assistance is directed 
towards areas where capacity is sorely lacking 
and towards products of particular export 
importance for the ACP countries, this benefit 

is undermined by the absence of specific 
mechanisms for delivery of TBT-related 
technical assistance and for monitoring the 
effectiveness of such assistance. In addition, 
no particular budgetary commitment is made 
in this area. Instead, technical assistance 
to give effect to the cooperation provisions 
with respect to TBT matters will primarily fall 
within the general development cooperation 
budget under the Cotonou Agreement.223 
Concerns have been raised by some ACP 
countries that the new cooperation priorities 
set out in the EPAs will lead to a diversion 
of financial assistance from existing areas of 
cooperation,224 and there have been calls for 
firm commitments for additional financing for 
the identified cooperation objectives and for 
improvements to the quality and effectiveness 
of the aid granted.225 

The general framework for financing develop- 
ment cooperation under the Cotonou Agree-
ment comprises the European Development 
Fund (EDF) with its national and regional 
programmes.226 The 10th EDF (2008-2013) makes 
available EUR 21,966 million and also includes 
all ACP trade capacity building programmes, 
such as “Trade.com”, a support facility for ACP 
countries amounting to EUR 50 million. This 
facility includes support for the preparation of 
pilot projects for institutional capacity building 
to address technical barriers to trade. EPA 
implementation is also supported by aid-for-
trade packages and other development policies 
of the EC Member States.227 In addition, the 
creation of an EPA regional fund is agreed to 
coordinate support in order to help to finance 
effectively the priority measures intended 
to build productive capacity.228 The detailed 
rules for the operation and management of 
the EPA regional fund are to be decided by the 
relevant EPA region and assessed by the EC.229 
The Cotonou Agreement includes provisions 
regarding a performance review to assess the 
extent to which commitments and disbursements 
have been realized and the results and impact 
of the aid provided. The review will contribute 
to a decision on the amount of the financial 
cooperation after 2013.230 
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The 2007 joint Aid-for-Trade Strategy of the 
EU has a special section on ACP needs with 
respect to regional integration and the EPAs. 
A commitment is made by the European 
Commission and the Member States to increase 
by 50 percent the trade-related assistance for 
ACP needs. To this end, the EC Commission 
is working with the ACP countries and the 
EU Member States to develop “Regional 
Aid-for-Trade Packages” to support ACP 
regional integration efforts, including EPA 
implementation. The packages aim to provide 
a concrete EU financial response to the needs 
and priorities identified by the ACP countries 
and regions, including through national and 
regional development plans. Key areas of 
support are identified and matched in each 
EPA region with appropriate responses by 
actors including the ACP, the EC Commission, 
the EU Member States and other donors.231 

A good example of the possibilities of more 
concrete commitments to development 
cooperation on specific priority areas, such as 
those identified in the TBT Chapters of the 
relevant EPAs, is provided by the CARIFORUM 
EPA. Among others it sets out the main areas in 
which capacity building is needed in provisions 
on cooperation in specific sectoral chapters, 
including (as set out above) particular areas 
for cooperation on TBT matters. Moreover, 
a Regional Preparatory Task Force (RPTF), 
pending provisional application of the EPA 
(when these tasks will be taken over by the 
EPAs’ own institutions, primarily the Trade and 
Development Committee), has been mandated 
to translate each sectoral cooperation 
provision, including that on TBT matters, 
into specific proposals for sectoral assistance 
programmes with a budgetary outline and a 
time line to define and prioritize development 
cooperation activities.232 The RPTF is also 
collaborating with other possible interested 
donors. Such concrete initiatives would be 
welcome in the remaining EPAs.

The second type of regulatory barrier to 
trade addressed in several of the EPAs is 
that of SPS measures. As discussed in Section 
1.2.3 above, while these measures serve vital 
public policy objectives, they can act as a 
formidable barrier to agri-food trade, an area 
of critical importance for poverty alleviation 
in many least-developed and other low-income 
countries. This area has been highlighted 
in UNCTAD’s 2008 report on economic 
development in Africa as a significant obstacle 
to African trade.233 

Consequently, efforts are commonly made in 
multilateral and regional trade agreements 
to discipline, often by a separate set of rules 
to those addressing TBT measures, the use of 
SPS measures in ways that can affect trade. 
Such disciplines may include:

•	 the obligation to limit the application 
of SPS measures to what is necessary to 
achieve the importing country’s chosen 
level of health protection and to apply the 
least trade-restrictive measure reasonably 
available; and an obligation to ensure that 
SPS measures are scientifically justified;

•	 the promotion of harmonization of national 
SPS requirements around international or 
regional standards;

• 	 the obligation on importing countries to 
recognize the equivalence of different 
SPS measures of exporting countries 
that achieve the same level of health 
protection;

• 	 the promotion of adaptation or adjustment 
of the SPS measures imposed by an importing 
country to take account of the specific SPS 
conditions (especially the prevalence of 
pests or diseases) occurring in the region 
of export or import of the product;

2.3 Sanitary and Phytosanitary Measures
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• 	 the creation of rules to minimize the trade 
restrictive effect of conformity assessment 
procedures, including testing, inspection 
and prior approval systems;

• 	 the obligation of transparency with respect 
to draft and adopted SPS measures (e.g. 
advance notification of proposed SPS 
measures, with sufficient opportunity 
for comments, and prompt publication of 
adopted SPS measures).

•	 the establishment of institutional arrange-
ments to facilitate the implementation of 
SPS disciplines; create channels for the 
exchange of information; and provide a 
forum for consultations to resolve amicably 
any SPS difficulties that arise;

•	 the promotion of co-operation with, or 
the provision of technical assistance to, 
developing countries.

As noted above, the WTO has an agreement 
specifically dedicated to addressing sanitary 
and phytosanitary trade barriers, the SPS 
Agreement.234 It covers SPS measures by 
WTO Members that may directly or indirectly 
affect international trade.235 SPS measures are 
defined as those measures (broadly defined 
as including laws, decrees, regulations, requ-
irements and procedures) that are applied to 
protect human or animal life or health from 
risks from additives, contaminants, toxins 
or disease-carrying organisms in food and 
feed; to protect human, animal or plant 
life or health or the territory of a Member 
from risks of the entry, establishment or 
spread of pests or diseases of plants or 
animals.236 If a measure is an SPS measure 
falling under the scope of application of the 
SPS Agreement, it falls outside the coverage 
of the TBT Agreement (even if it takes the 
form of a technical regulation, standard or 
conformity assessment procedure).237 As the 
SPS Agreement contains a distinct set of 
rules, including those setting out scientific 
evidence requirements, from those in the 
TBT Agreement, it is important to establish 
whether a particular regulation falls within 

the definition of an “SPS measure” and is 
thus subject to the SPS Agreement, or falls 
outside this definition and is instead subject 
to the TBT Agreement.

The rules of the SPS Agreement explicitly 
recognize the right of all WTO Members to 
take SPS measures to protect human, animal 
or plant life or health in their territories, 
but create limits to the exercise of this right 
to avoid disguised protectionism. In this 
way, the SPS Agreement aims at achieving a 
delicate balance between the recognition of 
the right of governments to protect health in 
their territories, on the one hand, and the 
promotion of agri-food trade liberalization on 
the other.

As seen from the summary table in Appendix 
2, all but two of the interim EPAs between the 
EU and ACP country groupings have Chapters 
dealing with this type of non-traditional 
trade barrier. Of these EPAs, only two (the 
CARIFORUM EPA and the SADC EPA) deal 
with SPS issues in separate Chapters,238 and 
as mentioned above, four do so in a joint 
Chapter covering also TBT measures (the 
EPAs with Côte d’Ivoire, Ghana, the Central 
African Party and the Pacific countries).239 As 
the provisions in the latter four EPAs dealing 
with SPS measures are largely identical to 
those dealing with TBT measures discussed 
above, only brief reference will be made to 
them here. It should be recalled, however, as 
pointed out above, that SPS measures merit 
special attention and are therefore more 
usefully addressed by a separate set of rules 
than jointly with TBT measures. The remaining 
two EPAs, namely that with the ESA countries 
and that with the EAC countries, refer to SPS 
measures in a rendez-vous clause, in which 
Parties agree to continue negotiations in  
this area.240 

It is useful to examine the provisions of the 
relevant EPA Chapters in more detail, to 
determine the extent to which they are useful 
in reducing the trade restrictive effect of SPS 
measures, beyond what is currently achieved 
by the WTO’s SPS Agreement.
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2.3.1 Reaffirmation of WTO disciplines

As was the case with regard to the EPA 
provisions on TBT measures, all six of the EPAs 
that address SPS measures refer expressly to the 
rights and obligations contained in the WTO’s 
SPS Agreement and reaffirm the commitment 
of the EU and ACP signatories to the principles 
and objectives of this Agreement.241 

Once again, it is interesting to note that both 
the EPA with the Central African Party and the 
Pacific EPA extend the application of the rules 
of the SPS Agreement to those EPA Parties that 
are not WTO Members (none of the signatories 
at present), and would thus otherwise not be 
bound by these disciplines. In the case of 
the Pacific EPA, the application to non-WTO 
Members is subject to the recognition by 
the EC of the capacity constraints that such 
countries may face with regard to compliance 
in the short term. In addition, this EPA refers to 
the application of the special and differential 
treatment provisions of the SPS Agreement to 
EPA parties, both those that are WTO Members 
and those that are not.242 

Aside from the reaffirmation of the rules of the 
SPS Agreement, the EPAs contain additional 
provisions, addressing specific issues that 
relate to SPS measures. These deserve closer 
attention to establish whether they add to the 
existing WTO disciplines and thereby improve 
the market access opportunities for ACP 
exports by diminishing the trade restrictive 
impact of the EU’s SPS requirements. 

2.3.2	 Necessity, least trade restrictiveness 
and scientific basis

One of the key disciplines of the SPS Agree-
ment, among those reaffirmed by the relevant 
EPAs, is the requirement that SPS measures 
be applied “only to the extent necessary 
to protect human, animal or plant life or 
health”.243 This necessity requirement is 
further fleshed out in the obligation on WTO 
Members to ensure that their SPS measures 
“are not more trade restrictive than required 
to achieve their appropriate level of sanitary or 

phytosanitary protection, taking into account 
technical and economic feasibility”.244 These 
rules aim to ensure that WTO Members do not 
overreach their health objectives in the SPS 
measures they apply. While the level of health 
protection to be achieved is entirely up to 
the importing WTO Member, if alternative SPS 
measures that are less trade restrictive are 
reasonably available and achieve the chosen 
level of protection, Members must opt for 
these less-trade-restrictive alternatives.245 

In addition, it is crucial to establish whether 
an SPS measure applied is truly aimed at 
sanitary or phytosanitary protection, in order 
to distinguish such measures from disguised 
forms of protectionism. The SPS Agreement 
therefore requires that an SPS measure be 
based on a risk assessment as defined in 
Annex 1.4 of the SPS Agreement.246 Proof 
of an actual risk, not merely a hypothetical 
risk, to human, animal or plant life of health 
must therefore be shown scientifically in 
order to differentiate between legitimate SPS 
regulation and disguised protectionism. 

The SPS Agreement, however, is fully cognizant 
of the fact that science does not always provide 
definite answers regarding the prevalence 
and magnitude of possible health risks. It 
therefore allows WTO Members to impose 
SPS measures on a temporary basis where 
the scientific evidence on the risk at issue is 
insufficient.247 These measures are commonly 
known as “precautionary measures”. They are 
intended to take account of the prevalence of 
uncertainties in scientific evaluations of risk, 
particularly in areas as complex as human, 
animal and plant health. In such cases, WTO 
Members must seek to obtain the additional 
information necessary for a risk assessment 
and must review their SPS measure within a 
reasonable period. The SPS Agreement neither 
set outs when scientific evidence will be 
deemed “insufficient” enough to trigger the 
application of this exemption nor defines how 
long such a temporary measure may be kept in 
place. These matters have been clarified in the 
WTO case law, which establishes that scientific 
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evidence is insufficient if it does not allow 
the conduct of a risk assessment as required 
under Article 5.1 of the SPS Agreement,248 and 
that the length of the “reasonable period” 
within which a precautionary measure must 
be reviewed depends on the difficulty of 
obtaining the additional necessary information 
to conduct a risk assessment.249 While it would 
be useful for exporting countries, linking the 
“reasonable period” for review artificially to 
a specific time limit would compromise the 
ability of a Member to keep an SPS measure 
in place as long as necessary for a scientific 
assessment to clearly establish the presence 
or absence of a risk. This would undermine the 
careful balance sought in the SPS Agreement 
between the right of governments to protect 
health on their territories and the need to 
liberalize agri-food trade.

These core disciplines of the SPS Agreement are 
not explicitly addressed in the EPAs. However, 
they form part of the obligations reaffirmed 
in the six EPAs that contain Chapters dealing 
with SPS barriers to trade, as noted above. 
They are therefore an inherent part of the 
EPA disciplines on SPS measures in respect of 
those EPA Parties that are also WTO Members, 
as well as any non-WTO Member Parties to the 
Central African and Pacific EPAs.

2.3.3 Harmonization

Vast differences exist in the SPS regulatory 
systems of the EU and those of the various 
ACP countries, leading to differing SPS 
requirements on various export markets. These 
differences can be ascribed to the divergent 
economic, ecological, institutional, cultural, 
social and legal contexts in which they occur. 
For example, a country with a largely pest-
free status may have sophisticated quarantine 
requirements in place, whereas a country 
whose territory is already teeming with pests 
may not regard this as a priority. Similarly, 
the EC, with its generally affluent, risk-averse 
citizens may choose to impose rigorous farm-
to-fork requirements for the production 
process of food products, while a particular 
ACP country whose citizens face food shortages 

or risks from infectious diseases may rather 
set out simpler food-safety requirements 
aimed at the final food product and focus its 
financial resources on poverty alleviation and 
basic sanitation. Diverging SPS requirements 
are thus a reflection of the diversity in both 
capacity and policy priorities that exists 
in different countries and can be seen as a 
natural outcome of the exercise of sovereign 
regulatory authority by governments.

However, as in the case of technical 
requirements discussed above, regulatory 
diversity in the area of SPS requirements 
has long been recognized to constitute a 
significant trade barrier. Differences between 
domestic SPS requirements in an ACP country 
and those on the EC market can act as non-
tariff barriers to trade by subjecting ACP 
producers to additional requirements to access 
the EC market, beyond those that they have 
to meet in the country of production. When 
producers are further faced with a multiplicity 
of SPS requirements in the different export 
markets, meeting all these requirements will 
be even more burdensome and costly, thus 
reducing efficiency gains and preventing the 
realization of economies of scale, as noted 
above. The promotion of harmonization of SPS 
requirements aims to address this problem. 

Harmonization initiatives in the area of SPS 
regulation have a long history. Hand in hand 
with the expansion of trade in food and 
agricultural products came the increasing 
awareness of the trade restrictive effect of 
divergent national SPS requirements and of the 
need to promote their harmonization. Already 
in 1903, the International Dairy Federation 
drew up standards for international trade in 
milk and milk products.250 Other commodity 
organizations took similar initiatives. In the 
1930s, under the auspices of the International 
Institute for Agriculture, several conventions 
establishing uniform rules for particular 
commodities were adopted.251 This trend has 
grown beyond efforts by specific commodity 
interest groups. After the Second World 
War, regional initiatives to harmonize food 
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regulations were launched, such as the 
development of a Latin American Food Code 
and the Codex Alimentarius Europeaus.252 
Currently, free-trade regimes, such as the 
European Community,253 North American 
Free Trade Agreement (NAFTA) and the WTO, 
promote SPS harmonization as part of their 
trade liberalization disciplines.

However, unlike the EC, the WTO has no 
supranational regulatory authority and 
further lacks the expertise and institutional 
capacity, including the existence of scientific 
committees, to draw up its own SPS standards 
as a basis for harmonization. For these 
reasons, the WTO looks to other authoritative 
international bodies to set the harmonized 
standards that are used as benchmarks in 
the provisions of the relevant agreements. 
The SPS Agreement specifically references 
three international standard-setting bodies,254 
namely, in the area of food safety, the Codex 
Alimentarius Commission (CAC); in the area 
of animal health, the International Office 
of Epizootics (OIE), now called the World 
Organisation for Animal Health;255 and in the 
area of plant health, the Secretariat of the 
International Plant Protection Convention 
(IPPC).256 These three bodies are recognized 
as the leading international forums for the 
drafting of SPS standards and the coordination 
of information on SPS matters.257 The CAC, 
OIE and IPPC were established in an era when 
regulatory cooperation in the area of SPS risks 
was seen as a technical, rather than a politically 
charged, exercise. As a result, the procedural 
rules for standard setting were flexible and 
broad, reflecting the informal, cooperative 
nature of the standard-setting process. The 
secretariats of these bodies were small and 
their budgets minimal. In addition, the national 
delegates participating in the standard-setting 
bodies were generally government-employed 
scientists or technocrats, rather than diplomats 
or private sector representatives. 

The CAC, OIE and IPPC consequently operated 
in relative obscurity and their decisions were 
not the subject of much political concern.258 

This was primarily because adoption of the 
standards they set was purely voluntary. Now, 
the SPS Agreement has given added significance 
to the international standards set by the CAC, 
OIE and IPPC. Although still not making them 
formally binding, it has increased the stakes 
of WTO Members in these standards.259 The 
promotion of the adoption of the harmonized 
standards by the SPS Agreement has increased 
the importance and visibility of these 
international standard-setting bodies.260 New 
attention is being focused on international 
standard setting by states, industry and 
consumer groups and the result has been a 
politicization of their activities. These bodies 
are now adjusting to their new role vis-à-vis 
the international trading system, resulting 
in significant changes in their policies  
and functioning.261 

While relying on the standards set by the 
relevant international bodies, the SPS 
Agreement does not lay down any procedural 
requirements for the setting of such standards. 
The standard-setting bodies referred to in 
the SPS Agreement have widely differing 
membership, decision-making structures 
and rules about public participation and 
transparency. However, the standards set 
in these bodies are given equal status, as 
benchmarks against which WTO Members’ 
SPS requirements are assessed, by the rules 
of the SPS Agreement. The sole criterion 
is whether the relevant standard was set 
by an international standard-setting body 
referenced in the SPS Agreement or open to 
all WTO Members and identified as relevant 
by the SPS Committee.

Therefore, similar problems arise for SPS 
harmonization under the WTO SPS Agreement as 
those identified above in the discussion of TBT 
harmonization. These relate to the difficulty 
of establishing common SPS requirements that 
are appropriate for countries with different 
health priorities and regulatory capacities and 
take into account problems of participation of 
less-developed countries in the international 
standard-setting processes. 
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Due to its fundamental principle that countries 
have the sovereign right to choose the level of 
SPS protection they wish to guarantee in their 
territories, the harmonization provisions of 
the WTO SPS Agreement promote, but do not 
oblige, harmonization of SPS measures around 
international standards.262 WTO Members are 
encouraged to conform their SPS measures 
to international standards by means of a 
presumption that such conforming measures 
are consistent with all the obligations of 
the SPS Agreement, which creates a ‘safe 
harbour’ for harmonized SPS measures.263 
Thus, Members that adopt harmonized SPS 
measures are presumed to comply also with the 
scientific justification requirements of the SPS 
Agreement, a significant advantage in case of 
a challenge in dispute settlement proceedings. 
However, respecting the right of Members to 
set their own levels of health protection, the 
SPS Agreement leaves Members free to deviate 
from international standards where this is 
scientifically justified or in order to achieve 
a higher level of protection. In both cases, 
a risk assessment fulfilling the requirements 
set out in the SPS Agreement is required as a 
basis for the deviating measure.264 

The harmonization disciplines of the SPS 
Agreement are among those reaffirmed in 
the EPAs.265 As is the case with regard to 
harmonization of TBT measures, also in the 
case of SPS measures the EPAs themselves do 
not lay down stricter harmonization obligations 
than those in the SPS Agreement. The EC 
therefore remains free to pursue levels of 
SPS protection higher than those reflected in 
internationally recognized standards, provided 
it can justify its deviating SPS measures by 
means of a risk assessment.

Five of the six EPAs that cover SPS measures 
address harmonization explicitly, but these 
provisions are rather limited. The SADC EPA 
merely reaffirms the principles and objectives 
of the three international standard-setting 
bodies active in the area of SPS standards, 
namely the CAC, the IPPC and the OIE, but sets 
out no further harmonization obligations.266 

Such a reaffirmation of the principles and 
objectives of the CAC, IPPC and OIE is also 
to be found in the CARIFORUM EPA and the 
EPAs with Côte d’Ivoire and Ghana.267 Broadly 
speaking, these three standard-setting bodies 
aim to protect human, animal or plant health 
from risks from food/feed or pests/diseases, 
while minimizing interference with trade in 
food and agricultural products.268 They do 
so by elaborating voluntary international 
standards around which states may choose to 
harmonize their national SPS regulations. No 
obligation to harmonize can thus be derived 
from the reference in the relevant EPAs to 
these international bodies’ objectives and 
principles.

The remaining references to international har-
monization in the EPAs focus on cooperation 
in the relevant international standard-setting 
organizations269 and on the facilitation of the 
participation of the ACP EPA Parties in the 
work of these organizations.270 This reflects 
an awareness of the need to address the 
capacity constraints faced by ACP countries 
in participating in this work, but does not go 
further to specify how participation should be 
facilitated or what budgetary resources will 
be devoted to this objective. 

Regional harmonization of SPS requirements 
is also promoted by some of the EPAs. As 
previously noted, regional harmonization 
furthers economic integration in an ACP region 
by facilitating trade between the participating 
states. It also enables EC exporters to access 
the markets of the EPA Parties in the relevant 
ACP region by complying with a common set 
of SPS requirements, thus lowering costs. The 
CARIFORUM EPA notes Parties’ agreement 
on the importance of establishing regionally 
harmonized SPS measures, both within the 
EC and between CARIFORUM states, and 
Parties agree to cooperate to achieve this 
objective.271 The SADC EPA notes Parties’ 
agreement to cooperate in facilitating re-
gional harmonization of SPS measures and 
the development of appropriate regulatory 
frameworks within and between the SADC 
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states, to enhance intra-regional trade and 
investment. A much stronger provision on 
regional harmonization is contained in the 
EPA with the Central African Party (currently 
only Cameroon as stated above), in which 
the latter undertakes to harmonize its SPS 
measures intra-regionally within four years of 
the entry into force of the EPA.272 In addition, 
for products originating in the EC, import 
conditions in the Central African states will be 
harmonized and pending such harmonization, 
mutual recognition of SPS requirements will 
apply between these states. As already noted 
above, this provision will become relevant 
once more Central African states become 
party to this EPA. However, the limitation of 
such mutual recognition to EC products can  
be criticized.

2.3.4 Recognition of equivalence

Differences between Members with regard to 
local climatic and geographical conditions, 
consumer preferences and technical and 
financial resources, may sometimes make it 
difficult or even undesirable to harmonize 
SPS measures.273 In such cases, the resulting 
variety of SPS measures, even those that 
comply with substantive disciplines such as 
those in the SPS Agreement, can significantly 
hinder trade. 

However, the negative impact of divergent 
measures can be limited by the recognition 
that it is possible for different SPS measures 
to achieve the same level of protection (i.e., 
be equally effective in reducing risk) and 
thus by allowing imports of products that 
comply with different, but equally effective, 
SPS measures.274 As a result, it is possible 
for importing countries to rely on the SPS 
requirements and control and inspection 
systems in place in exporting countries, even 
where these may be different from their own, 
when they have been demonstrated to achieve 
the level of protection against risk as the 
measure imposed by the importing country. 
This is known as the recognition or acceptance 
of equivalence. As noted by Scott: “Equivalence 
is key to permitting the maintenance of 

regulatory diversity, while at the same time 
promoting market integration”.275 

The recognition of equivalence can take 
various forms, ranging from formal agree-
ments recognizing the equivalence of sanitary 
and phytosanitary systems; to agreements 
of equivalence for specific products; or 
acceptance, on an ad hoc basis, of the 
equivalence of specific technical aspects of 
certain sanitary and phytosanitary measures. 
Equivalence may be recognized for inspection 
and control systems; processing techniques; 
or product requirements.276 An example 
of equivalence recognition in respect of 
inspection and control systems is provided 
by the EU’s recognition of the Kenyan Plant 
Health Inspectorate Services (KEPHIS) for 
approving operations to check conformity 
with the EU marketing requirements for fresh 
fruit and vegetables.

The recognition of equivalence is a useful 
method of eliminating the trade restrictive 
effect of SPS measures in the absence of 
harmonization.277 By recognising divergent 
SPS measures as equivalent to their own, 
where these meet their appropriate levels 
of protection, importing countries can avoid 
creating unnecessary trade barriers while 
continuing to provide the level of protection 
they deem appropriate. This is of particular 
importance to developing countries, as 
their SPS measures and food safety systems 
often differ from those in place in importing 
developed countries, due to the developmental 
and technological constraints they face. If their 
measures nonetheless achieve the level of 
protection aimed at by the importing country, 
they should be recognized as equivalent.278 

An important, but often overlooked, benefit 
from the recognition of equivalence is 
the opportunity for technical learning and 
assistance it provides. Efforts towards 
establishing equivalence of SPS measures are 
based on close cooperation and exchange 
of information at the technical level by 
regulatory officials. This enables the 
regulatory authorities of the exporting country 
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to gain expertise through obtaining detailed 
technical information regarding the particular 
regulatory systems in place in the importing 
country. Similarly, the importing country’s 
officials become thoroughly familiar with the 
different regulatory system in place in the 
exporting country and may learn alternative 
approaches to risk regulation. In some cases, 
regulatory cooperation is institutionalized and 
leads to long-term relationships and sharing of 
information and best practices.279 

The WTO SPS Agreement aims to promote 
the recognition of equivalence, both on an ad 
hoc basis and by means of formal equivalence 
agreements and in this way to minimize 
the trade barriers caused by divergent SPS 
measures.280 Unlike the TBT Agreement, the 
SPS Agreement obliges Members to accept 
as equivalent different SPS measures that 
have been proven to achieve their chosen 
level of SPS protection.281 However, in order 
for Members to be obliged to recognize the 
equivalence of other Members’ SPS measures 
to their own, this provision requires that the 
exporting Member “objectively demonstrate” 
to the importing Member that its SPS measures 
achieve the latter’s appropriate level of 
protection. The burden of proof is therefore 
clearly on the exporting Member, which must 
adduce proof of the efficacy of its measure 
in equally reducing the health risk posed 
by its exports. In addition, the exporting 
Member must allow reasonable access to the 
importing Member on request, to conduct its 
own inspections, tests and other procedures 
to verify that this is in fact the case. The SPS 
Agreement further encourages the conclusion 
of equivalence agreements between WTO 
Members by obliging Members to enter into 
consultations to this end upon request.282 
However, there is no obligation to actually 
conclude such agreements. This weaker 
requirement, as compared with that regarding 
the recognition of equivalence in general, 
attests to the difficulty of negotiating formal 
equivalence agreements, as opposed to the ad 
hoc recognition of equivalence with respect 
to specific products or measures.

If effectively implemented, the obligations 
regarding the acceptance of the equivalence 
of other WTO Members’ SPS measures under 
the SPS Agreement could go a long way in 
reducing the barriers created by onerous, 
but legitimate, SPS measures. However, 
the implementation of Article 4 of the 
SPS Agreement to date leaves much to be 
desired. Despite the fact that the substantive 
obligations it lays down for WTO Members are 
clear and binding, the procedural aspects of 
the determination of equivalence are not. 
This weakness in the equivalence provision of 
the SPS Agreement has led to problems with 
its implementation. Thus, despite its many 
advantages, the recognition of equivalence 
does not often occur. Where equivalence is 
recognized, it is mostly between developed 
countries with sophisticated SPS regulatory 
systems and similar levels of SPS capacity.

The “objective” demonstration required for 
the recognition of equivalence under the SPS 
Agreement is expressly related to the ability 
of the measure of the exporting Member to 
meet the level of protection of the importing 
Member. While the equivalence provision of 
the SPS Agreement also expressly recognizes 
that different SPS measures can achieve the 
same level of protection, developing country 
Members have repeatedly raised the concern 
that developed-country Members demand 
‘sameness’ rather than equivalence of SPS 
requirements and control and inspection 
systems.283 This deprives Members of the 
flexibility in their choice of measures that 
Article 4 intends to achieve, undermining  
its effectiveness.

In addition, the difficulty of providing an 
objective basis for the demonstration of 
equivalence in the absence of procedural 
rules in the SPS Agreement led to lengthy and 
burdensome equivalence procedures being 
applied by Members. Often exporting Members 
have difficulty in ascertaining the level of 
protection their measures must meet in order 
to be recognized as equivalent, or cannot meet 
the level of scientific proof required by the 
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importing Member as objective demonstration 
of equivalence. Importing Members often do 
not give clear, scientifically justified, reasons 
for rejecting the equivalence of the measures 
imposed by an exporting Member. Further, the 
procedures and requirements for recognition 
of equivalence vary between importing 
Members, making it difficult for an exporting 
Member to access various markets even if it 
has obtained recognition of equivalence by 
one importing Member.

Efforts have been made by the WTO’s SPS 
Committee to operationalize the provision 
on equivalence in the SPS Agreement through 
the establishment of non-binding guidelines 
for its implementation, known as the 
Equivalence Decision.284 However, it is clear 
that the difficulty in obtaining recognition of 
equivalence of differing SPS requirements lies 
to a large extent in the lack of familiarity of 
an importing country with the SPS regulatory 
system of the exporting country and its 
effectiveness in addressing risk, and thus a 
lack of confidence that the level of safety 
aimed at by the importing country will be 
met. It can be expected that the necessary 
level of familiarity and trust can be more 
easily achieved between countries that have 
a long history of trade relations and close 
interaction in the context of a long-standing 
trade agreement, as well as a framework 
for capacity building to address concerns 
regarding SPS regulatory capabilities. Such a 
historical trading relationship exists between 
the EC and the ACP states. Stricter provisions 
on the recognition of equivalence could thus 
be appropriate in the EPAs than is the case in 
the SPS Agreement.

However, only two EPAs address the recogni-
tion of equivalence explicitly. The CARIFORUM 
EPA notes the Parties’ agreement to consult to 
achieve bilateral agreements on the recognition 
of equivalence of specified SPS measures.285 
This is only an obligation of effort, not of 
result. In addition, it is limited to bilateral 
agreements between individual states rather 
than a regional agreement, which undermines 

efforts at regional integration and the building 
of SPS capacity on a regional level. Another 
limitation is the focus of the provision on 
specified SPS measures, rather than allowing 
for the recognition of equivalence in particular 
sectors or of regulatory systems. While 
recognizing the equivalence of specific SPS 
measures is a useful first step, it seems a pity 
to exclude the possibility of future discussions 
on broader recognition of equivalence from 
this provision entirely. 

The Pacific EPA notes the importance of 
operationalizing the equivalence provision 
of the SPS Agreement and reaffirms the 
Equivalence Decision of the WTO’s SPS 
Committee.286 In this EPA, the EC Party agrees 
to give “due consideration” to requests from 
Pacific states to examine the equivalence 
of their SPS measures in areas of particular 
export interest to the Pacific states. What 
form such due consideration may take is left 
unspecified. It would have been useful to 
establish procedures, within the framework for 
institutional cooperation of the EPA, for the 
request for the recognition of equivalence and 
the consideration of such request according 
to objective criteria and within specified 
time limits. These procedures could be an 
improvement on the non-binding guidelines 
established by the WTO’s SPS Committee.

While equivalence is not mentioned explicitly, 
the EPA with the Central African Party does 
deal implicitly with this matter to a limited 
degree. In particular, this EPA provides that, 
pending regional harmonization among the 
Central African states, an EC product legally 
placed on the market of a Central African 
state has market access to the other Central 
African states without further restrictions or 
requirements.287 As noted above, this entails the 
mutual recognition among Central African states 
of each other’s SPS requirements as sufficient 
to achieve the SPS objectives of their own 
import conditions. Such mutual recognition is 
an example of the recognition of equivalence on 
a systems-wide basis, although unfortunately 
limited to products originating in the EC.
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The recognition of the equivalence of 
different SPS measures is a useful way to 
diminish the trade-restrictive effect of 
divergent SPS requirements by preventing 
these divergences from constituting reasons 
to restrict importation, while not harmonizing 
them. The technique of equivalence, unlike 
harmonization, does not lead to the application 
of uniform regulatory requirements. Instead, 
the divergent regulations of other countries 
are simply accepted as equivalent to domestic 
SPS regulations even if they differ in content, 
provided that they achieve the same regulatory 
objectives. Thus countries cannot prohibit or 
restrict imports based solely on differences in 
regulatory measures. Concerted efforts in the 
EPAs to promote the use of the recognition of 
equivalence to diminish the trade restrictive 
effects of differences in SPS measures would 
thus have been valuable and feasible taking 
into account the longstanding relationship 
between the EC and the ACP countries and the 
mechanisms for technical assistance available 
within this relationship. Such an effort is 
exemplified by the Free Trade Agreement 
between the EU and Chile, which sets out in 
detail the steps and time line for a process 
for the demonstration and assessment of 
equivalence and identifies priority products 
in this regard.288 

2.3.5	 Adaptation to regional differences in 
pest or disease prevalence

SPS conditions, in particular the incidence 
of pests and diseases, are not determined 
by national borders.289 This may be the case 
due to variations in climatic, environmental 
or geographic conditions within a country 
and/or due to the efforts of the regulatory 
authorities to eradicate a pest or disease 
from specific areas. However, since regulatory 
responsibility is circumscribed by national 
borders, countries are often treated as single 
entities for purposes of SPS measures. This 
may be justified where the SPS regulatory 
authorities or infrastructure in a particular 
country are inadequate to monitor, contain 
or provide safeguards against SPS risks, or 

when significant differences exist in the risk 
management choices made at the national 
level by different countries.290 However, in 
many other cases, the application of country 
wide SPS measures has no justification beyond 
administrative ease of implementation for the 
importing country. 

If importing countries were to adapt their SPS 
measures to the pest or disease conditions 
prevailing in the region of origin of the product, 
this could greatly improve market access 
possibilities. Such adaptation of SPS measures 
to regional conditions in the exporting 
country, commonly known as “regionalization” 
or “zoning and compartmentalization”, is 
especially significant for large developing 
countries, where conditions vary greatly from 
region to region, as the costs of eradicating 
a pest or disease or keeping pest- or disease-
free status can be limited by focusing on 
specific areas. 

In practice, however, it is common to ban 
products from an entire country where it has 
been established that a pest or disease of 
significance for the importing country occurs, 
even if its prevalence is limited to certain 
regions. In addition, sometimes importing 
countries do not adapt their measures to the 
pest- or disease status of an exporting country 
and impose SPS restrictions against countries 
that are in fact free of the pest or disease at 
issue. An example of this is the failure of the 
EC to recognize the status of South Africa as 
free of foot and mouth disease, despite the 
fact that this status was officially recognized 
by the OIE.291 

SPS characteristics in importing countries 
are also of importance to take into account 
in establishing SPS measures. Some importing 
countries are already infested by the pest or 
disease their import restriction intends to keep 
out. However, it frequently occurs that the 
pest or disease status of the importing country 
is not taken into account in applying import 
restrictions. For example, the United States of 
America maintains import restrictions on goat 
imports due to the risk of scrapie, while the 
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presence of scrapie in US sheep is currently 
widespread.292 In addition, the climactic and 
geographical conditions in the importing 
country may reduce the threat of introduction 
of a particular pest or disease, rendering their 
SPS measure superfluous.

To promote the adaptation of SPS measures 
to regional SPS conditions, including pest- 
or disease-prevalence, the SPS Agreement 
contains a provision on regionalization.293 It 
requires WTO Members to ensure that their 
SPS measures are adapted to the sanitary or 
phytosanitary characteristics of the area of 
origin or destination of the product, whether 
an entire country, part of a country, or all or 
parts of several countries. In assessing these 
SPS characteristics of a region, Members 
must have regard for the level of prevalence 
of specific diseases or pests, the existence 
of eradication or control programmes and 
appropriate criteria or guidelines that may 
be developed by the relevant international 
organizations, among other things.

The relevant obligation of the SPS Agreement 
is made more concrete in its second paragraph, 
which deals with the most controversial aspect 
of adaptation to regional conditions, namely 
the recognition of areas that are free of pests 
of diseases294 and areas where the prevalence 
of pests or diseases is low. It obliges WTO 
Members to recognize the concepts of pest- or 
disease-free areas and areas of low pest or 
disease prevalence. An open list of factors that 
Members must consider in the determination 
of such areas is provided, including geography, 
ecosystems, epidemiological surveillance and 
the effectiveness of sanitary or phytosani- 
tary controls.

However, the procedural requirements set out 
in the SPS Agreement for adaptation to regional 
conditions are very limited, similar to those 
provided for the recognition of equivalence. 
An exporting WTO Member that claims that 
regions within its territory are pest- or disease-
free or have low pest or disease prevalence 
must provide the necessary evidence to 
“objectively demonstrate” this fact to the 

importing Member. For this purpose, it must 
give the importing Member reasonable access 
for inspection, testing and other relevant 
procedures. No further procedural disciplines 
are set out, leaving it open to Members to 
maintain complex and lengthy procedures in 
this regard.

Despite the potential of adaptation to regional 
conditions to limit the trade restrictive 
effect of SPS measures by facilitating the 
lifting of unnecessary SPS requirements with 
respect to pest- or disease-free regions or 
by adjusting strict requirements to take 
account of low pest- or disease prevalence, 
to date implementation of this obligation in 
the SPS Agreement has been very limited. 
This has been attributed not to a problem 
with the substantive obligations, but rather 
to the weakness of the procedural rules. 
National administrative procedures applied 
by importing WTO Members for recognition 
of pest- or disease-free areas have been 
criticized as being often untransparent, 
complex, lengthy and expensive, and lacking 
clearly defined time-limits for a response to a 
request.295 In addition, the lack of consistency 
in the various administrative procedures 
applied by different importing Members for 
the acceptance of pest- or disease-free areas 
has been identified as a problem.296 Further, 
it has been noted that inconsistencies exist 
in the application of procedures to different 
exporting Members. This may be due to 
factors that ‘can either generate or erode 
importing Members’ trust’297 in the exporting 
Member’s regulatory system, which influence 
an importing Member’s acceptance of pest- 
or disease-free areas. This has often proved 
a difficulty for exporting Members at lower 
levels of development, in cases where their 
SPS regulatory regimes are underdeveloped 
and do not inspire confidence in importing 
Members. In the discussions on this issue at the 
SPS Committee, importing Members stressed 
the need for confidence in the SPS status of 
exporting Members and for the provision of 
accurate information in their evaluation of 
requests for recognition of free status.298 
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Members have noted that the uncertainties in 
the national procedures to obtain recognition 
of pest- or disease-free areas for market access 
threaten the sustainability of such areas. In 
view of the significant investments required 
to establish and maintain pest- or disease-free 
areas, the maintenance of these areas depends 
on the commercial gains that producers can 
achieve from trade resulting from pest- or 
disease-free status.299 Therefore, market 
access is the main objective for investing in 
the establishment and maintenance of pest- or 
disease-free areas.

The inadequate implementation of the 
regionalization obligation led to five years of 
discussions within the SPS Committee and one 
year of work by the group of WTO Members 
working on this issue. These resulted in non-
binding guidelines, known as the Decision on 
Regionalization, which were adopted on 15 May 
2008.300 This Decision specifies useful principles 
to govern adaptation to regional conditions, 
including: transparency;301 avoidance of 
undue delays;302 non-discrimination in the 
application of the recognition process;303 
consideration of relevant factors, such as the 
strength and credibility of the veterinary or 
phytosanitary infrastructure of the exporting 
Member,304 any relevant knowledge of and 
prior experience with the authorities of the 
exporting Member,305 and in cases where the 
request is being resubmitted, all information 
previously provided, if the continuing validity 
of the information has been verified by the 
exporting Member.306 Members are further 
encouraged to notify the SPS Committee of 
their requests for, and determinations of, the 
recognition of pest- or disease-free areas or 
areas of low pest or disease prevalence.307 
While recognizing the right of WTO Members 
to determine their own administrative 
procedures for the evaluation of requests for 
recognition of pest- or disease-free areas or 
areas of low pest or disease prevalence, the 
Decision on Regionalization sets out nine steps 
that are typically part of such procedures.308 
It also expressly provides the possibility for 
an importing Member to apply an expedited 

process for the recognition of pest- or disease-
free areas or areas of low pest or disease 
prevalence,309 on the basis of consideration 
of factors including whether there has been 
official recognition by a relevant international 
organization of an area as a pest- or disease-
free area or an area of low pest of disease 
prevalence; and whether, as a result of existing 
trade relations, the importing Member is 
familiar with the infrastructure and operation 
of the responsible veterinary or phytosanitary 
service of the exporting Member.310 

There is great potential for the EPAs to 
improve upon the regionalization provisions 
of the SPS Agreement and the guidelines in 
the Decision on Regionalization, due to the 
long history of ACP exports of plant and 
animal products to the EU. This familiarity 
can fruitfully be tapped to provide the level 
of “trust” needed for the recognition of areas 
of no, or low, pest or disease prevalence. 
In addition, development cooperation can 
usefully be directed towards the establishment 
and maintenance of such areas, in accordance 
with the standards developed by the OIE and 
IPPC. Simple and effective procedures for the 
process of recognition could be incorporated 
into EPA rules. Such an initiative could follow 
the example of the Association Agreement 
between the EC and Chile, which contains 
detailed criteria for the establishment of 
the SPS status of a region, and sets out 
lists of relevant pests and diseases for  
this purpose.311 

The extent to which the EPAs fulfil this 
potential bears examination. There is no 
reference to adaptation to regional conditions 
in the CARIFORUM EPA. In the SADC EPA, 
Parties are required to apply “zoning and 
compartmentalization” in defining import 
conditions, taking account of international 
standards.312 These international standards 
are likely to refer to those of the OIE and 
IPPC with respect to the determination of 
the SPS status of particular regions. While 
this provision lays down a firm obligation, 
procedural guidelines to operationalize it are 
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absent. In addition, the SADC EPA creates the 
possibility for Parties to jointly propose and 
identify zones or compartments of defined 
SPS status to avoid trade disruption. This 
may be used to facilitate the identification of 
pest- or disease-free areas that extend across 
national boundaries. Once again, however, no 
procedural mechanisms, deadlines or objective 
criteria for assessment are set out.

The EPAs with Côte d’Ivoire, Ghana and the 
Central African Party provide only that Parties 
“may, on case-by-case basis” identify and 
propose areas with a defined SPS status.313 
This creates a no binding obligation on Parties 
to identify such areas or to take steps towards 
recognizing the SPS status of the areas 
proposed by another Party. In none of the 
EPAs are substantive criteria or procedural 
guidelines set out to ease the difficulties of 
recognition of the SPS status of particular 
regions or to specify the type of proof of 
SPS status to be furnished by the requesting 
Party. The EPAs with Côte d’Ivoire and Ghana 
do however improve transparency in this area 
by stating that Parties agree to inform each 
other when they apply the principle of pest- 
or disease-free areas or areas of low pest or 
disease prevalence as provided in the SPS 
Agreement.314 Overall, however, the provisions 
on regionalization in the EPAs represent a 
missed opportunity to promote this useful 
mechanism for improved market access. 

2.3.6	 Control, inspection and approval 
procedures

As previously mentioned, procedures to check 
conformity of products or processes with SPS 
requirements can be extremely burdensome 
for ACP exporters. To deal with this problem, 
the WTO’s SPS Agreement explicitly includes 
“testing, inspection, certification and appro-
val procedures” within its definition of 
SPS measures,315 with the result that these 
procedures are subject to all the relevant 
disciplines of the Agreement. In addition, the 
SPS Agreement deals specifically with control, 
inspection and approval procedures in a 
separate Article and Annex, obliging Members 

to comply with the provisions of the SPS 
Agreement with respect to these procedures 
and setting out additional rules for this type 
of trade barrier.316 These additional rules 
broadly aim to ensure that control, inspection 
and approval procedures are not more lengthy 
and burdensome than is reasonable and 
necessary and that they do not discriminate  
against imports.

In particular, the first obligation imposed by 
the SPS Agreement on control, inspection and 
approval procedures seeks inter alia to avoid 
undue delays in their operation.317 Lengthy 
control, inspection and approval procedures 
can have an important trade-restrictive 
effect, especially in the case of perishable 
products. In addition, in Members operating 
prior approval systems based on complex risk 
analysis procedures, procedures may go on 
for several years, during which market access 
is provisionally denied. For example, in EC – 
Approval and Marketing of Biotech Products, 
the complainants claimed that the EC’s 
approval procedures for biotech products were 
carried out in a manner inconsistent with the 
obligation to ensure that such procedures are 
“undertaken and completed without undue 
delay”. The Panel noted that what matters for 
purposes of this obligation is not the length 
of the delay, but rather whether there is a 
legitimate reason or justification for it.318 This 
must be determined on a case-by-case basis. 
The Panel considered that Members applying 
approval procedures must be allowed to take 
the time reasonably needed to determine 
with adequate confidence that their SPS 
requirements are met. However, in this case 
the EC was found to violate the prohibition on 
undue delay. One important cause of delays in 
control, inspection and approval procedures is 
the information requirements imposed on an 
exporter, in order to demonstrate compliance 
with the SPS requirements of the importing 
Member. The SPS Agreement addresses 
this situation by requiring that information 
requirements are limited to what is necessary 
for appropriate control, inspection and 
approval procedures, including for approval of 
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the use of additives or for the establishment 
of tolerances for contaminants in food, 
beverages or feedstuffs.319 

Not only undue delays, but also discriminatory 
application of control, inspection and 
approval procedures are a cause for concern. 
The SPS Agreement deals with this by 
means of a prohibition on less favourable 
treatment of imported products than of like 
domestic products.320 Further, it includes a 
non-discrimination rule, requiring no less 
favourable respect for the confidentiality of 
information about imported products provided 
in the context of control, inspection and 
approval procedures than applied for dome-
stic products.321 This respect must be in such 
a manner as to protect legitimate commercial 
interests. This obligation takes account of 
the fact that control procedures may require 
the submission of proprietary information, 
such as the disclosure of ingredients and  
processing methods.

Further, the SPS Agreement sets out rules 
that aim to improve transparency and due 
process in the operation of control, inspection 
and approval procedures.322 This provision, 
according to the Panel in EC – Approval and 
Marketing of Biotech Products, contains 
“five separate, but related, obligations to 
be observed by Members in the operation of 
approval procedures”.323 These relate to: the 
publication or communication to applicants 
of the processing period of each procedure; 
the examination of the completeness of the 
documentation and the communication to 
applicants of deficiencies; the transmission of 
the results of the procedure; the processing of 
applications which have deficiencies; and the 
provision of information about the stage of a 
procedure and the provision of an explanation 
of any delay.324 

In addition, there are situations when 
procedures for control and inspection, for 
example sampling and testing requirements, 
are applied in an excessive manner to 
individual specimens of the product involved. 
This may unnecessarily raise the cost and 

administrative burden of the procedure for 
exporters. To address this problem, the 
SPS Agreement obliges Members to ensure 
that requirements for control, inspection 
and approval of “individual specimens” of a 
product are “limited to what is reasonable 
and necessary”.325 

To avoid the use of high fees to render imports 
uncompetitive, a requirement of equitable 
application of fees imposed for the procedures 
at issue is set out in the SPS Agreement.326 
What is equitable is stated in relation to the 
fees charged to domestic producers and other 
WTO Members. The criterion of equity rather 
than no less favourable treatment in respect 
of fees seems to be intended to reflect the 
fact that actual costs of procedures may differ 
depending on the origin of the products (for 
example, if inspectors have to travel further 
to inspect a production site in a particular 
Member, or if the SPS status of a Member 
necessitates more controls and testing than 
that of another). Further, this provision 
states that the fees “should” be no higher 
than the actual cost of the service. This is 
purely hortatory and thus allows higher fees 
when considerations of equity would not 
prevent this. Read in the light of the special 
and differential treatment provision of the 
SPS Agreement that obliges Members to take 
account of developing country Members’ 
needs in applying their SPS measures,327 equity 
could be seen to require Members to consider 
applying differential fees for Members at 
different levels of development.328 

Further, disciplines to minimize the trade 
effects of control, inspection and approval 
procedures are included in the SPS Agreement. 
In particular, Members are required to minimize 
inconvenience to applicants, importers, 
exporters and their agents by using the same 
criteria for imported and domestic products 
when it comes to decisions on the selection 
of product samples and the location of the 
facilities used for the relevant procedures.329 
Where a product’s specifications have been 
changed after it has been through control and 
inspection procedures, the new procedure for 
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the modified product may not exceed what 
is necessary to establish whether adequate 
confidence exists that the product still meets 
the applicable SPS requirements.330 Due 
process requirements are set out in the form 
of the obligation to have a review procedure 
for complaints regarding the operation of 
control, inspection and approval procedures 
and a procedure for corrective action where 
such complaints are justified.331 

Finally, the SPS Agreement addresses systems 
for prior approval of food additives or for 
the establishment of tolerance levels for 
contaminants in food/feed. These systems 
amount to the imposition of a provisional 
import ban on products containing such 
additives or contaminants, pending the decision 
on approval or tolerance level. Sometimes 
such decision is greatly delayed, or never 
taken, as it depends on data brought by the 
industry itself. An example of such a system 
is that under the EC’s Regulation on maximum 
residue levels (MRLs) for pesticides on plant 
and animal products, according to which 325 
chemical substances are to be reassessed to 
set new MRLs. In all cases where a particular 
pesticide has not been assessed on a specific 
product, or where no data is available to prove 
that its residues pose no danger to consumer 
health, the MRL is set at 0.01 mg/kg (the 
enforceable default for zero residues). Many 
developing countries lack the technological 
or analytical capacity to comply with this 
MRL, leading to serious adverse effects on 
their agricultural and food exports.332 The EC 
has indicated that the reassessment of these 
chemicals is based on scientific information 
brought by the pesticide industry, but as the 
industry has no interest in marketing some of 
the older pesticides used in certain developing 
countries, it is not keen to fund research in 
this regard. Thus, no risk assessment exists 
and no decision is taken, leaving the default 
MRL in place indefinitely.

The SPS Agreement addresses this situation 
only by means of a weak additional discipline, 
requiring WTO Members to “consider” condi-
tioning market access in such cases on the 

relevant international standard, until a final 
determination is made.333 This does little to 
ameliorate the market access problem caused 
by such systems.

The EPAs contain meagre references to 
conformity assessment procedures, and no 
reference at all to systems for prior approval. 
Provisions dealing with inspection, testing 
and certification are limited to those on 
cooperation and assistance.334 While this may 
partly be explained by the fact that detailed 
rules on conformity assessment procedures 
already exist in the SPS Agreement, this 
cannot be said for prior approval systems. 
It is precisely these systems that create 
significant problems, and should be addressed 
by means of effective procedural disciplines in  
the EPAs.

2.3.7 Transparency and information exchange

Lack of transparency of regulatory measures, 
as noted above with respect to technical 
barriers to trade, also with regard to sanitary 
and phytosanitary measures greatly increases 
the adverse impact on trade of these measures. 
The requirement of transparency in respect 
of draft and adopted SPS measures and of 
their related documents and information 
could go a long way to diminishing the 
obstacles to trade caused by SPS measures 
by enabling adjustment of draft measures in 
response to comments by trading partners 
and by facilitating compliance with adopted 
measures, in the same way as with regard 
to TBT measures discussed in Section 2.2.6 
above. In addition, transparency is essential in 
enabling countries to exercise their rights and 
police the implementation of the obligations 
under trade agreements dealing with SPS 
measures.335 Lack of information regarding 
the existence, content and scientific basis of 
SPS measures makes it difficult for countries 
whose exporters are faced with SPS barriers 
to trade to determine whether they have legal 
grounds to challenge these measures in terms 
of the applicable disciplines. Transparency 
with regard to SPS measures aims to ensure 
that Members obtain full information about 
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these measures in order to identify whether 
they are consistent with the rules of the 
relevant trade agreement or not. It also makes 
it possible for traders to be well informed as 
to SPS measures affecting their exports and to 
lobby their governments to take action in this 
regard. Consequently, exporting countries can 
try to resolve their trade concerns in bilateral 
or multilateral discussions with the relevant 
importing country or proceed as a last resort 
to dispute settlement procedures under the 
relevant trade agreement.

To this purpose, the WTO SPS Agreement 
contains transparency provisions. These 
provisions comprise, broadly speaking, three 
categories of transparency obligations: the 
obligation to publish promptly all adopted SPS 
measures, with the provision of a reasonable 
period for adaptation to the new measures;336 
the obligation to notify, in advance, draft 
SPS regulations to the WTO with a sufficient 
comment period;337 and the requirement to 
provide, upon request, an explanation for the 
reasons behind an SPS measure.338 

In 1996 the SPS Committee established detai-
led Recommended Notification Procedures, 
to facilitate compliance by Members with 
their notification obligations.339 These recom-
mended procedures contain guidelines for 
notifications under both the normal and the 
urgent procedure, including specific formats 
to be used for routine and emergency 
notifications. The formats are useful in that they 
specify the information that a Member should 
provide in each notification, and present this 
in a standardized form. These guidelines have 
been revised three times to address Members’ 
concerns regarding issues such as the period 
for comments on notified measures, the timing 
of notifications, the provision of documents 
relating to a notification, the handling of 
comments on notifications, the use of addenda, 
corrigenda and revisions to notifications, and 
the notification of measures that conform to 
international standards.340 They now cover all 
transparency obligations and are known as the 
Recommended Transparency Procedures. These 
procedural guidelines have been successful in 

increasing the number of SPS measures being 
notified, and improving greatly the content 
of notifications. It is impossible to determine 
how many potential trade disputes have been 
resolved to date through informal bilateral 
consultations following the notification of 
draft measures, or by making use of the other 
transparency mechanisms created by the SPS 
Agreement, such as the possibility to request 
information from the national Enquiry Point. 
However, it seems likely that the majority 
of SPS issues between trading partners are 
addressed in this way, with greater or lesser 
degrees of success. 

Despite the advances achieved by the 
Recommended Transparency Procedures, 
serious problems remained. The inadequate 
implementation of the transparency provisions 
of the SPS Agreement was raised in the run-
up to the Seattle Ministerial Conference. 
India emphasized the problems caused by this 
poor implementation for developing country 
Members.341 It noted that SPS measures are 
often developed in a non-transparent manner 
and that developing country Members invariably 
are not given an adequate opportunity to 
respond to the proposed measures. Further, 
referring to the obligations in the SPS 
Agreement to provide a reasonable interval 
between the publication of an SPS measure 
and its entry into force,342 and to grant longer 
time frames for compliance for developing 
country Members,343 it pointed out that:

The basic purpose of these provisions is 
to provide sufficient time to producers in 
developing countries to adopt their products 
to the requirements of new regulations. In 
practice, compliance of these provisions 
by countries introducing new measures has 
been largely non-existent.344 

The Implementation Decision adopted in 
2001 at the Doha Ministerial Conference 
aims to address the problem of short 
compliance periods by providing that each 
of these two periods should be at least six 
months.345 However, problems remain with 
the inadequate implementation of these and 
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other transparency obligations. In 2007, the 
WTO Secretariat undertook a review of the 
level of implementation of the transparency 
obligations of the SPS Agreement. This review 
indicated that in the period June-August 2007, 
while 73 percent of notifications submitted 
provided a comment period, the average period 
they allowed was only 40 days. In addition, 
22 percent of notifications submitted did not 
provide a comment period at all. A remaining 
5 percent provided a comment period that 
ended before the date of circulation of  
the notification.346 

Not only are the comment periods and adaptation 
periods provided by Members often inadequate, 
but other aspects of notifications are also in 
need of improvement. The SPS Agreement 
requires Members to indicate the products 
covered by their notifications. According to 
the Recommended Transparency Procedures, 
in order to ensure a clear indication of the 
product, this should be done by indicating the 
tariff item number of the product as contained 
in the notifying Member’s national schedule 
of commitments.347 However, Members rarely 
do so.348 In addition, very few notifications 
identify the Members or regions most likely 
to be affected by the notified regulation, 
despite the encouragement to do so in the 
Recommended Transparency Procedures.349 
In addition, contrary to the obligation in of 
the SPS Agreement to identify the parts 
of the proposed regulation that deviate in 
substance from international standards, where 
possible,350 very few notifications do so.351 

Implementation problems relate not only to 
notifications and publication of measures, but 
also to requests for information. The frequent 
lack of responses to the requests by Members 
for information under this obligation of the SPS 
Agreement was highlighted by the EC in 1999.352 
In addition, there are often lengthy delays in 
responding to requests for information. In 
2007, a survey by the Secretariat indicated that 
the time taken to respond to queries varied 
between 1 and 60 days.353 Members have also 
indicated difficulty in obtaining access to full 
texts of regulations. While it was recognized 

that national SPS websites could facilitate 
such access, the costly nature of this option 
for certain developing country Members and 
least-developed country Members was noted. 
Some Members suggested that the Secretariat 
provide assistance in this regard.354 

Some of the implementation problems relating 
to the transparency provisions of the SPS 
Agreement do not relate, strictly speaking, to 
the difficulty of enforcing or complying with 
these provisions, but rather to the capacity 
constraints that limit the benefits that Members 
at lower levels of development can derive from 
them. Among these constraints are institutional 
problems, such as the insufficient coordination 
between government ministries,355 limiting 
the flow of information regarding notified 
draft SPS regulations and undermining the 
possibilities for framing responses that reflect 
national positions. Also, capacity constraints 
in managing the great inflow of notifications 
have been identified.356 In addition, weak 
links with private sector stakeholders have 
been recognized as a challenge,357 having the 
effect that information on new or changed 
SPS measures is not promptly communicated 
to producers,358 reducing their opportunities 
to adjust to the new requirements in a timely 
manner or to communicate their concerns 
with the new measure to their government 
so that these may be taken on board in 
discussions with the notifying Member. Some 
transparency problems have their source in 
deeper capacity problems going to the core 
of the SPS Agreement, namely the weakness 
of scientific capacity in some less-developed 
Members. As noted by Wolfe:

Without a scientific establishment at home 
able to understand the technical basis of 
another country’s notification, it is hard to 
know whether it should be challenged in 
the committee, especially when hundreds 
of new notifications arrive every year.359 

This indicates that efforts to address 
implementation problems relating to the 
transparency obligations of the SPS Agreement 
by improving the institutions and procedures 
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for transparency, while necessary, will not 
be sufficient on their own. They must be 
supported by concerted efforts to address 
underlying problems with inadequate SPS 
regulatory capacity.

The EPAs contain rather extensive provisions 
on transparency and exchange of information 
on SPS matters. Four of the EPAs, those 
with the CARIFORUM, SADC, Central African 
and Pacific countries, specifically reaffirm 
the commitments under the transparency 
obligations of the SPS Agreement.360 Further, 
the enhancement of communication and 
information exchange on SPS matters affecting 
inter-Party trade and the establishment of 
mechanisms for information exchange is agreed 
to in the CARIFORUM EPA.361 In addition, early 
notification of proposed new or changed SPS 
measures that are especially relevant to trade 
between the Parties is provided for in the 
CARIFORUM and Pacific EPAs,362 with the SADC 
EPA going further to note the agreement of the 
Parties to create an “early warning system” 
to ensure that SADC Parties are informed in 
advance of new EC SPS measures that may 
affect their exports to the EU.363 More general 
obligations on Parties to inform each other of, 
or exchange information on, changes to SPS 
requirements that may affect trade between 
them are included in the SADC EPA, the EPAs 
with Côte d’Ivoire and Ghana and the EPA with 
the Central African Party.364 

Transparency obligations within regional trade 
agreements can usefully reflect the regional 
dimension. Agreement to cooperate to rapidly 
alert each other of new regional SPS measures 
that may impact inter-Party trade is provided 
for in the EPAs with Côte d’Ivoire and Ghana.365 
Another reference to regional transparency 
is found in the EPA with the Pacific states, in 
which the EC agrees to cooperate with the 
Pacific states’ initiatives to establish an efficient 
notification system at the regional level.366 

Four EPAs extend the transparency obligations 
to information sharing regarding SPS risks. 
This goes further than the transparency 
obligations of the SPS Agreement, which 

are limited to Members’ SPS measures, and 
covers epidemiological surveillance on animal 
diseases and information exchange on plant 
pests of known and immediate danger to 
the other Party.367 This openness regarding 
threats to trading partners from SPS risks 
in the form of pests or diseases of plants or 
animals is valuable in building trust between 
the EPA Parties regarding each other’s ability 
to monitor their domestic SPS situation and 
to cooperate to avoid the spread of SPS risks 
without waiting for the importing country to 
impose trade restrictions. 

As previously noted, the existence of a 
consultation mechanism to resolve concerns 
arising from notified measures is very useful. 
Several provisions in the EPAs expressly refer 
to the importance of effective consultation 
mechanisms with respect to SPS measures,368 or 
the aim of prompt exchange of information in 
facilitating collaboration to address the relevant 
SPS problem and avoid or resolve difficulties 
that may arise between the Parties.369 

The CARIFORUM EPA notes the Parties’ agreement 
to consult on ways to facilitate trade and reduce 
unnecessary administrative requirements, in 
the absence of harmonization or the recognition 
of equivalence.370 In addition, the CARIFORUM 
EPA contains an obligation on Parties, where 
an SPS problem that may affect trade between 
them arises, to inform and consult each other, 
as early as possible with a view to finding a 
mutually agreed solution.371 In the SADC EPA 
a commitment is made to use “appropriate 
consultations with a view to avoiding undue 
delays and finding an appropriate solution in 
conformity with the WTO SPS Agreement” 
where a Party considers that another Party has 
taken SPS measures likely to affect the former’s 
market.372 The Pacific EPA similarly lays down 
an obligation on Parties, where an SPS measure 
results in a barrier to trade, to inform and 
consult each other as early as possible with a 
view to finding a mutually agreed solution.373 
However, this EPA clarifies that the rights of 
Parties under other international agreements to 
resort to good offices or dispute settlement are 
not hereby impaired.
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The consultation provisions in the abovemen-
tioned EPAs are useful in promoting dialogue 
and cooperative solutions to SPS problems. 
It is now useful to examine whether these 
provisions are fleshed out by the creation 
of institutional arrangements to support 
consultations and thus facilitate the amicable 
resolution of SPS disputes.

2.3.8 Institutional arrangements 

Provisions establishing institutional bodies and/
or procedures to promote the implementation 
of SPS disciplines, including those on transpa-
rency and consultations, are essential in 
operationalizing these disciplines. Such 
institutional arrangements facilitate compli-
ance by designating organs responsible 
for particular tasks and creating clearly 
ascertainable points of contact for trading 
partners to approach for information on SPS 
matters or to initiate discussions.

The WTO SPS Agreement obliges WTO Mem-
bers to create the necessary institutional 
infrastructure for the implementation of 
their transparency obligations. Members must 
designate a single authority, commonly known 
as the National Notification Authority, as 
responsible for implementing the notification 
procedures at a national level.374 This authority 
must be a central government body. Most 
often Members designate as their National 
Notification Authority an existing government 
department or agency with responsibilities 
in sanitary or phytosanitary matters or a 
government department responsible for 
disseminating information.375 Even if SPS 
responsibilities are divided among several 
government departments, only one National 
Notification Authority may be designated. 
The National Notification Authority need not 
have SPS experts on its staff, but it must 
have access to or relationships with the 
technical experts responsible for drafting SPS 
regulations.376 The WTO Secretariat should 
be informed of the designation or change of 
a Member’s National Notification Authority,377 
and it regularly updates and circulates 
lists of these authorities to all Members.378  

The responsibilities of the National Noti-
fication Authority include ensuring that a 
notice of proposed regulations is published 
at an early stage; notifying other Members 
through the WTO Secretariat of proposed SPS 
regulations at an early stage, preferably using 
the recommended format;379 providing copies 
of the proposed regulations, upon request; and 
ensuring that comments received on notified 
regulations are handled correctly.380 

Not all National Notification Authorities have 
effective links with the technical officials that 
are responsible for drafting and amending 
SPS measures. This makes it difficult for 
them to provide accurate information in the 
notification of a proposed measure, and to 
ensure that the comments they receive from 
interested Members with regard to the notified 
measures are properly taken into account. In 
2006, Australia, New Zealand and the United 
States noted the need to address the question 
of how the SPS Committee can best assist the 
Members that have not designated an Enquiry 
Point or National Notification Authority in 
doing so, and how it can better ensure that 
the Enquiry Points that have been identified 
are operational and working to further the 
full implementation of the Agreement.381 They 
urged the Committee to initiate a detailed 
study of these and other transparency related 
problems. In their responses to the Secretariat’s 
questionnaire on the operation of Enquiry 
Points and National Notification Authorities, 
Members indicated a strong preference for 
enhanced interaction between Members’ 
bodies to facilitate information sharing and the 
development of best practices. Twinning382 or 
mentoring arrangements were suggested.383

Also as part of the institutional infrastructure 
necessary for transparency, the SPS Agree-
ment obliges each Member to ensure that 
one national Enquiry Point exists.384 The aim 
of the Enquiry Point is to provide a single 
contact point to enable Members to easily 
obtain information regarding SPS matters 
without having to identify and approach the 
agency responsible for the relevant matter.385 
This Enquiry Point need not be a government 
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body, but may also be an independent agency. 
It must be able, however, to obtain the 
necessary answers from the relevant national 
bodies in order to reply to the requests for 
information received. Therefore, it needs 
to have established relationships with the 
relevant sanitary and phytosanitary officials 
to facilitate prompt access to the requested 
information. Most commonly Members 
designate an existing standards information 
office or the government department that is 
most concerned with responsibilities falling 
under the SPS Agreement as their Enquiry 
Point.386 Once again, the WTO Secretariat 
should be kept informed of the designated 
authority,387 and it maintains an updated 
list of Enquiry Points, which it circulates to 
Members.388 The responsibilities of a Member’s 
Enquiry Point are to provide answers to all 
reasonable questions from other Members as 
well as provide relevant documents regarding: 
any adopted or proposed SPS regulations 
in its territory; the risk assessment basis 
for the measure; the determination of the 
appropriate level of protection; control 
and inspection procedures, production and 
quarantine treatment, pesticide tolerance 
and food additive approval procedures in its 
territory; and the Member’s (or its relevant 
bodies’) membership of and participation in 
international or regional SPS systems as well 
as bilateral or multilateral agreements within 
the scope of the SPS Agreement.389 Requested 
copies of documents must be supplied to other 
Members at the same price as to nationals.390 
In the Handbook on Transparency prepared by 
the WTO Secretariat, Members are encouraged 
not to charge for requested documents, as a 
gesture of goodwill, taking into account that it 
is not very cost-effective to recover the small 
amounts involved.391 

The EPA with the SADC countries is the only 
body that provides for the identification of 
Contact Points for SPS matters. It requires 
Parties to exchange the names and addresses 
of Contact Points with SPS expertise to 
facilitate communication and the exchange 
of information.392 It is to be recommended 
that Parties designate the same bodies they 

have identified as their Enquiry Point under 
the SPS Agreement as their SPS Contact Point 
under the SADC EPA to avoid overlapping 
competences and duplication of work.

As mentioned in Section 2.2.7 above, 
Competent Authorities are in some cases 
designated as the institutions through which 
the relevant EPA disciplines on regulatory 
measures are to be implemented, and which 
may carry out tasks relating to information 
exchange and consultations. All six EPAs that 
cover SPS barriers to trade provide for the 
designation of Competent Authorities.

The CARIFORUM EPA notes the agreement of 
Parties to designate Competent Authorities393 
and channels consultations to resolve SPS 
problems through the Competent Authorities 
of Parties.394 It obliges the Competent 
Authorities of Parties, where an SPS problem 
that may affect inter-Party trade arises, to 
inform and consult each other as early as 
possible with a view to finding a mutually 
agreed solution. In addition, in line with 
the higher degree of regional integration in 
the CARIFORUM grouping, this EPA notes the 
agreement of Parties to conduct information 
exchange on SPS matters through a regional 
body representing the Competent Authorities 
as far as possible.395 

The SADC and Pacific EPAs designate the SPS 
authorities of the Parties as the Competent 
Authorities and require Parties to inform 
each other of the identity of their Competent 
Authorities or any changes thereto.396 

The EPAs with Côte d’Ivoire and Ghana and that 
with the Central African Party provide for the 
identification of Competent Authorities for SPS 
and TBT matters jointly, responsible for the 
implementation of the provisions of the EPA 
Chapter dealing with these matters.397 As noted 
in Section 2.2.7 above, Appendix II of each of 
these EPAs broadly sets out the Competent 
Authorities of the Parties.398 Any significant 
changes to the listed Competent Authorities 
must be notified, and amendments to Appendix 
II may be adopted by the EPA Committee.399 
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Aside from bodies to facilitate the imple-
mentation of disciplines on SPS measures, 
including the obligations of transparency, it 
is useful to establish a forum for multilateral 
discussions on issues of SPS concern, 
to promote regulatory learning among 
participating officials and opportunities for 
the resolution of trade disputes.400 For this 
purpose, the WTO SPS Agreement creates 
the SPS Committee.401 The SPS Committee 
is composed of representatives of all WTO 
Members. Members are free to determine 
the composition of their delegations to 
the meetings of the SPS Committee as they 
see fit. The SPS Committee has created 
a mechanism whereby Members can raise 
specific trade concerns they have with each 
other’s SPS measures.402 The discussions could 
lead to the revision of the notified measure 
or to further bilateral consultations between 
the Members involved. Sometimes technical 
or financial assistance may be provided to 
facilitate compliance with the contested 
measure. Through the use of the specific trade 
concerns mechanism, disputes can often be 
resolved without recourse to the expensive 
and time-consuming process of formal dispute 
settlement.404 In addition, Members learn from 
each other and obtain clarity with regard to 
the operation of the different SPS regimes in 
place in other Members. As aptly put by Scott:

In a significant number of cases, the 
back and forth contestation and reasoned 
justification leads to a change in behaviour 
of Member States. Not only does it serve to 
induce compliance in situations where this 
was otherwise lacking, but it also serves 
to elucidate what it is that compliance 
demands.405 

In addition to the direct benefits of the 
specific trade concerns mechanism in 
relation to the amicable resolution of 
disputes, indirect benefits are reaped from 
this mechanism. These flow from increased 
familiarity of Members with each other’s 
regulatory systems due to the regular contact 
and sharing of experiences between Members’ 

officials. Members may gain confidence in the 
regulatory capacity of the alternative SPS 
regimes maintained by other Members. This 
confidence has an impact on issues such as 
the recognition of equivalence and of pest- or 
disease-free areas. Another indirect benefit 
relates to improvements in SPS governance. 
Cooney and Lang view the specific trade 
concern mechanism as well suited to problem-
centred information exchange. This is valued 
by the adaptive approaches to governance 
that are needed in complex systems, as are 
SPS systems.406 

However, many ACP countries are not in a 
position to make full use of the opportunities 
provided by the SPS Committee for regulatory 
learning and amicable dispute resolution. 
Overall, the number of specific trade concerns 
raised at meeting of the SPS Committee by 
ACP countries is markedly low, accounting 
for only 10 of the 277 trade concerns raised 
until 2008.407 This may be due to the fact that 
those countries that do not have the resources 
to send an SPS expert from their capital are 
represented in meetings of the SPS Committee 
by diplomats from their mission in Geneva, 
lacking in the necessary technical knowledge 
or having insufficient information regarding 
the SPS concerns of national exporters.408 
For example, Kenya reportedly rarely sends 
a representative from its capital. On a few 
occasions, staff members from Kenya’s 
permanent mission in Geneva have attended 
SPS Committee meetings.409 Often, however, 
Kenya is not represented at meetings of the 
SPS Committee at all.410 Unusually, in 2001 
and 2002 a Kenyan official from the capital 
attended the SPS Committee meetings where 
EC requirements regarding cut flowers were 
on the agenda, as this product is of significant 
export interest to Kenya. At this meeting, 
the Kenyan official supported expressions of 
concern raised by other Members regarding 
measures notified by the EC with regard to cut 
flowers.411 There are also some ACP countries 
that are unable to send any representative to 
most SPS Committee meetings.412 
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Establishing a committee for regular con-
sultations at the regional level, within the 
context of the EPAs, could address some of 
the problems of participation that arise with 
respect to the WTO’s SPS Committee. It could 
not only lower the costs of participation by 
locating the committee meetings within the 
relevant EPA region, but also facilitate closer 
regulatory interaction and deeper levels of 
learning due to the smaller number of delegates 
involved and the greater possibilities for 
fruitful discussion in such a context. Further, 
the existence of a development cooperation 
framework between the EPA Parties413 would 
make the linkage in such regional discussions 
between identified SPS concerns and the 
provision of technical assistance and capacity 
building a logical step to resolving difficulties 
faced by ACP EPA Parties.

However, none of the EPAs establishes a 
committee to deal exclusively with SPS 
matters. Two EPAs, those with the SADC and 
Pacific countries, allocate competence to 
provide a forum for consultations, exchange 
of information coordination and cooperation 
on SPS issues to the Trade and Development 
Committee and the Trade Committee res-
pectively.414 These Committees are further 
competent to monitor and review the imple-
mentation of the EPA chapter dealing with SPS 
matters and to make recommendations for its 
modification. In addition, these Committees 
are entrusted with the task of identifying and 
reviewing priority sectors and products for SPS 
cooperation. It is useful to note that the SADC 
Trade and Development Committee is also 
responsible for monitoring the development 
cooperation procedures in the relevant EPA in 
general and making recommendations in this 
regard.415 The remaining EPAs do not allocate 
tasks with regard to SPS matters to any specific 
committee, but it may be expected that these 
tasks would fall under the general competence 
of the EPA Committees tasked with the 
implementation of the relevant EPAs.416 

While these provisions in the EPAs do create an 
institutional forum for discussion, the general 
nature of such a forum, and thus also of the 

delegates sent to participate in its meetings, 
greatly diminishes the opportunities for a 
high level of technocratic discussions among 
expert participants as well as the possibilities 
for network building and regulatory learning 
through regular contact between these SPS 
regulatory officials. Fortunately, the possibility 
is created in the CARIFORUM, SADC and 
Pacific EPAs for the establishment of special 
technical groups or special committees to deal 
with specific matters within the competence 
of these Committees, under which SPS groups 
may be created.417 

2.3.9 Cooperation and technical assistance 

The impact of the EU’s SPS requirements 
on exporting ACP countries depends on the 
capacity of those countries and their producers 
to comply with those requirements and on 
the significance of the agricultural sector for 
export revenue earnings in that country. The 
trade barrier effect of SPS requirements for 
many low- and middle-income ACP countries 
is due to the lack of financial resources and 
skilled manpower to establish and maintain 
effective SPS systems, hindering them from 
meeting the EC’s SPS requirements. In many 
cases, the significant gap between the SPS 
systems in ACP countries and the EC’s SPS 
requirements means that large investments 
are needed if market access to the EU is to 
be gained. The cost for ACP countries to meet 
increasingly stringent EU SPS requirements 
is therefore often high. These costs include 
those needed for upgrading the regulatory 
infrastructure, improving laboratory testing 
facilities, strengthening control and inspec-
tion systems and implementing reliable 
certification schemes. Also the demonstration 
of equivalence or of the SPS status of a 
region requires a high level of SPS regulatory 
capacity.

An example of constraints in meeting EC SPS 
requirements is provided by the application of 
HACCP requirements by the EC to the entire 
production chain in the fisheries sector.418 
This has created huge compliance problems 
for various African and CARIFORUM countries, 
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whose fisheries industries are largely composed 
of artisanal fishermen.419 

It is widely recognized that mechanisms 
developed to deal with developing country 
constraints in complying with SPS requirements 
of importing countries should not jeopardize 
the right of the latter to impose scientifically 
justified measures necessary to prevent risks 
to human, plant or animal life or health that 
they consider unacceptable.420 To do so would 
lead to risks of harmful effects on human 
health and agricultural production in importing 
countries and be counterproductive. It would 
fuel consumer fears, leading to a decrease in 
demand for products originating in developing 
countries, and harm the reputation of such 
exporting countries by casting doubts on 
their regulatory capacities.421 It is therefore 
important that the tools used to address the 
special problems faced by developing countries 
respect the delicate balance between the 
competing objectives of promoting trade 
liberalization and respecting the right of 
importing countries to protect health in  
their territories.

The WTO SPS Agreement takes account of 
the special position of developing country 
Members by means of provisions on technical 
assistance and on special and differential 
treatment.422 With respect to technical 
assistance, WTO Members agree to facilitate 
its provision to developing country Members, 
either bilaterally or through appropriate 
international organizations, to allow them to 
adjust to, and comply with, SPS requirements 
in their export markets.423 The forms such 
assistance may take are broadly defined to 
include advice, credits, donations and grants 
in the areas of processing technologies, 
research and infrastructure. Further, where an 
importing Member’s SPS measure would require 
substantial investment from an exporting 
developing country Member, the former must 
consider providing technical assistance to 
allow the developing country to maintain and 
expand its market access opportunities for 
that product.424 The special and differential 

treatment provisions require WTO Members, 
when preparing and applying SPS measures, to 
take account of developing countries’ special 
needs and where possible grant longer time 
frames for compliance with their SPS measures 
to developing country Members.425 In addition, 
Members should encourage and facilitate active 
participation by developing country Members 
in the international standard-setting bodies.426 

However, the weak wording of these provisions 
of the SPS Agreement, and their conservative 
interpretation in the case law thus far, has 
led to poor implementation.427 To improve this 
situation, in 2004, the SPS Committee adopted 
a decision to promote transparency regarding 
the provision of special and differential 
treatment by amending the Recommended 
Transparency Procedures for SPS measures.428 
New steps have been added to the notification 
procedure, requiring a Member that has 
notified a new or revised SPS measure to 
submit an addendum to its notification in the 
case that special or differential treatment 
or technical assistance is requested. This 
addendum must set out specifically what was 
requested and specify the special treatment 
that was provided, or if none was provided, it 
must give reasons why not. 

Work on operationalizing the special provisions 
for developing countries in the SPS Agreement 
forms part of the negotiation agenda of the WTO 
Doha Development Round,429 but little progress 
has been made thus far. In its 2005 report, 
the SPS Committee noted a strong resistance 
by many Members to changes in the text of 
the SPS Agreement and indicated an emerging 
broad consensus to actively seek alternative, 
concrete avenues to fulfil the mandate before 
undertaking specific changes in the text of 
the SPS Agreement.430 It reiterated the major 
concern repeatedly raised that modification 
could result in changes to the balance of 
rights and obligations established by the 
SPS Agreement. Examples of this alternative 
approach are the outcomes of the work done 
in the SPS Committee to improve compliance 
with the procedural rules on transparency, 



51ICTSD Programme on EPAs and Regionalism

equivalence and regionalization, discussed 
above. Another example is the concerted 
attention currently given in the SPS Committee 
to the question of how to improve the provision 
of technical assistance by WTO Members and 
through international initiatives.431 

A 2005 report by the World Bank characterizes 
the level of technical assistance in the area 
of SPS capacity building as “extremely modest 
given the significance of the challenges (and 
opportunities) facing developing countries”.432 
In discussions at the WTO, developing country 
Members have complained that, despite the 
provisions in the SPS Agreement, they most 
often do not receive technical assistance to 
facilitate adjustment to SPS measures that 
affect their trade. Further, the prevalent 
reactive approach to technical assistance, 
where assistance is only provided once an 
exporting Member has already lost market 
access due to an SPS trade barrier, has been 
criticized by Members.433 In addition, long delays 
between allocation of funds and their actual 
provision are common, frustrating attempts 
at long-term planning.434 The lack of certainty 
and predictability in the provision of technical 
assistance aggravates this problem.435 

Another often-heard complaint is that bilateral 
technical assistance is frequently geared 
towards furthering the interests of the donor 
country.436 This perception was given voice in 
an aptly-worded comment by a representative 
of an African country that received SPS-
related technical assistance: “[T]hey want 
us to understand SPS so that we will import 
more chicken”.437 This remark powerfully 
captures the prevailing idea that the strategic 
interests of developed countries, rather than 
real needs in developing countries, underlie 
decisions on bilateral technical assistance.438 A 
2005 World Bank report confirms this view.439 
Even where donor-driven technical assistance 
does not directly conflict with the interests of 
the recipient Member, “in a world of limited 
resources, technical assistance in one area 
can divert human and material resources from 
others that may be of greater priority”.440 

Several of the EPAs explicitly recognize the 
importance of “cooperation” on SPS matters.441 
In the SADC EPA, this cooperation is stated to 
include that between the SPS institutions of 
the SADC EPA states and the corresponding EC 
institutions.442 The CARIFORUM EPA includes 
development cooperation, in general, as one 
of the basic principles of that agreement.443 
It sets out the development of capacity for 
compliance with internationally recognized 
SPS requirements as one of the priorities for 
development cooperation.444 Similarly, the 
EPA with the Central African Party lists among 
the priority areas for capacity building and 
cooperation the promotion of diversification 
and competitiveness through improvement of 
SPS standards and certification.445 

The provision of SPS-related technical 
assistance by the EC focuses on the ACP 
region, accounting for 74 percent of SPS-
related technical assistance to this region in 
2002-2006 (or 97 percent if aid by EC Member 
States is included). Currently,446 three main EU 
initiatives are in place to assist ACP counties 
in this regard, including the Fish Support 
Programme, the Pan-African Programme for 
the Control of Epizootics and the Pesticides 
Initiative Programme.447 These EC initiatives 
concentrate on particular areas of SPS capacity, 
namely pesticides, fisheries and animal health. 
In fact, one of the most successful capacity 
building projects in Senegal was the upgrading 
of fisheries production processes to meet EC 
HACCP requirements.448 In addition, the Trade-
Com programme mentioned in Section 2.2.8 
above prepares pilot projects for building 
institutional capacity to address SPS (and 
TBT) barriers to trade, and the Better Training 
for Safer Food programme provides specific 
training for officials of exporting developing 
countries to familiarize them with EC food 
safety requirements.449 

It has been noted with regard to trade capacity 
building in general that: “[a]s the development 
objectives of developed countries (as donors) 
overlap with their commercial interests (as 
trading powers) they may be prone to decide 
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what type of assistance to provide according 
to their own interests rather than those of the 
recipient countries”.450 There is, therefore, 
a need to ensure that technical assistance 
by the EC is demand-driven, focusing on the 
priorities of the beneficiary ACP country. 
As recommended by the World Bank study 
mentioned above, developing countries need 
to be assisted in making their own strategic 
decisions with regard to how to respond to new 
SPS measures, including possibly challenging 
those measures or negotiating changes.451 In 
order to effectuate this, there needs to be a 
willingness on the part of donor countries to 
look beyond their own interests in providing 
technical assistance. As noted by Michel 
Kostecki, “ownership” by the beneficiary is the 
most important feature of the new approach 
to technical assistance. This new approach 
focuses on the idea of partnership between 
the donor and the beneficiary.452 

A precondition for needs-driven capacity 
building is the determination by ACP countries 
of their capacity needs. It has been noted 
that the paucity of demand-driven requests 
for technical assistance is partly due to 
institutional capacity constraints.453 In addition, 
there is a need for “effective prioritizing and 
planning mechanisms”454 within the recipient 
countries themselves. The input of various 
relevant government agencies and the private 
sector is essential in the determination 
of national priorities. As many developing 
countries, including ACP countries, do not have 
effective channels in place for inter-agency 
coordination or for communication with the 
private sector,455 assistance may be needed 
already at this level. It is important to do the 
groundwork in this regard, since without it the 
assistance provided may be a wasted effort. 
The ITC/Commonwealth Secretariat report 
mentioned above notes:

For example sophisticated laboratory 
equipment may have been provided even 
though the recipient country does not 
have the means or is unwilling to commit 
to provide the skilled human resources 

to operate it, essential maintenance, 
consumables and so forth. Indeed it 
is possible for export capacity to be 
developed that is beyond the needs of 
developing country exporters. Not only 
does this waste scarce technical assistance, 
but it can tie developing countries into 
longer term resource demands to maintain 
this capacity. This underlines the need for 
technical assistance to be ‘appropriate’ 
and problem-focused.456 

The question, therefore, arises as to whether 
the EPAs address this concern by providing for 
needs-driven technical assistance and capacity 
building. Each of the relevant EPAs identifies 
specific priority areas for SPS cooperation, and 
in some cases priority products and sectors in 
this regard are listed as well. For example, 
the CARIFORUM EPA lists reinforcing regional 
integration; establishing expertise-sharing 
arrangements on SPS matters and training of 
regulatory personnel; capacity building for 
CARIFORUM firms to meet SPS requirements; 
and facilitating participation of CARIFORUM 
states’ representatives in meetings of the 
CAC, OIE and IPPC as areas for cooperation.457 
The CARIFORUM EPA however does not set out 
priority products or sectors for cooperation. 
The priority areas for capacity building 
indicated in the SADC EPA are: capacity for 
SPS control (including inspection, certification 
and supervision) in the public and private 
sectors; capacity for the maintenance and 
expansion of market access by SADC states; 
technical capacity to implement and monitor 
SPS measures and promote the use of 
international standards; support for SADC EPA 
states’ participation in international standard-
setting bodies; promotion of cooperation on 
the implementation of the SPS Agreement 
(particularly with regard to Enquiry Points 
and notification and international standard-
setting bodies); and development of capacity 
for risk analysis, harmonization, compliance 
testing, certification, residue monitoring, 
traceability and accreditation, taking into 
account the identified priority products and 
sectors.458 Such priority products or sectors 
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are identified by the Trade and Development 
Committee.459 The EPAs with Côte d’Ivoire and 
Ghana focus on cooperation including through 
assistance measures to improve the quality and 
competitiveness of their products and market 
access to the EC. In this regard, the following 
areas are identified: establishing a framework 
of information exchange and expertise 
sharing between the Parties; adoption of 
regionally harmonized SPS measures based 
on international standards; strengthening 
public and private capacity to comply with 
EC SPS requirements and to participate in 
international bodies; developing capacity for 
conformity assessment for access to the EC 
market.460 These EPAs provide that the EPA 
Committee will adopt a list of priority products 
for export from Côte d’Ivoire or Ghana to 
the EC, on the basis of identification of such 
products by Côte d’Ivoire or Ghana within 
three months of signature of the relevant 
EPA.461 The EPA with the Central African Party 
notes agreement to cooperate in two areas: 
for products listed in Appendix IA as priorities 
for regional harmonization, Parties agree 
to cooperate with a view to strengthening 
regional capacity within the signatory Central 
African states and control capacity in such 
a manner as to facilitate trade between the 
signatory Central African states; and for 
products listed in Appendix IB as priorities for 
export from the Central African states to the 
EC, Parties agree to cooperate with a view to 
improving the competitiveness and quality of 
their products. No details are given on specific 

areas of cooperation that would contribute to 
such improvement, however.

In some cases, pooling resources to build the 
necessary capacity on a regional level, for 
example in the form of regional laboratories and 
expert committees to set harmonized regional 
standards, can be most cost- effective. Three 
of the EPAs, namely those with the CARIFORUM, 
SADC and Pacific countries, make provision for 
this in their SPS chapters, and refer explicitly to 
cooperation in strengthening regional capacity 
on SPS matters and in promoting intra-regional 
harmonization.462 

None of the provisions on SPS-related coope-
ration in the various EPAs creates a specific 
mechanism for financing such cooperation or for 
disbursing aid or monitoring its effectiveness. 
Instead, as noted above with regard to TBT 
measures, the framework for financing of SPS 
capacity building falls primarily under the 
general development cooperation regime of 
the Cotonou Agreement, as supplemented by 
additional financing from the EU’s Aid-for-Trade 
Strategy, the above mentioned specific SPS 
assistance programmes and the contributions 
of EU Member States. Mechanisms, such 
as that established under the CARIFORUM 
EPA described in Section 2.2.8 above, to 
determine specific budgets and time lines for 
achievement of the cooperation objectives set 
out in the SPS provisions of the EPAs would 
go a long way towards operationalizing these  
cooperation provisions.
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3. RELATIONSHIP BETWEEN THE RULES ON NON-TRADITIONAL 
BARRIERS TO TRADE IN THE EPAS AND THOSE IN THE  
WTO AGREEMENTS 

As has been seen from the discussion above, 
the WTO’s TBT and SPS Agreements contain 
disciplines governing technical regulations, 
standards, sanitary and phytosanitary measures 
as well as the administrative and procedural 
rules in place to determine conformity with 
these measures. The rights and obligations 
contained in these WTO agreements are 
applicable to all WTO Members, including 
the EC and most ACP countries, and can be 
enforced using the WTO’s dispute settlement 
system.

The reaffirmation of the rules of the TBT and 
SPS Agreements in the various EPAs is therefore 
unnecessary from a legal perspective, but 
does serve to highlight the intention of the EPA 
Parties that SPS and TBT measures continue 
to be disciplined by the comprehensive set 
of rules contained in these agreements, in 
addition to those rules contained in the EPAs. 
Challenges between WTO Members, even those 
that are EPA Parties, brought in terms of the 
TBT and SPS Agreements may only be heard 
before the WTO panels or Appellate Body, due 
to the exclusive jurisdiction that the WTO 
dispute settlement system has with respect 
to the WTO agreements.463 Several of the EPAs 
recognize this in their dispute settlement 
Chapters, providing that the EPA arbitration 
bodies shall not arbitrate disputes under the 
WTO agreements.464 

This situation is different when the obligations 
in the relevant WTO agreements are taken up, 
and form part of, the EPAs. An example of such 
a provision is that in Article 41 of the EPAs with 
Côte d’Ivoire and Ghana, in which Parties agree 
to inform each other, in accordance with the 
SPS Agreement, of SPS measures they take.465 
In such cases, a challenge may be brought in 
terms of a provision of the specific EPA that 
incorporates a WTO obligation. Such an action 
is without prejudice to the ability of an EPA 
Party that is a WTO Member to choose to bring 
an action under the relevant provisions of 

the WTO agreements before the WTO dispute 
settlement system, as is recognized in the EPAs 
themselves.466 However, to limit the potential 
for incoherence and conflicting decisions by 
the different adjudicators on the same matter, 
the EPAs provide that once an EPA Party has 
instituted dispute settlement proceedings 
under either the EPA or the WTO, it may not 
institute dispute settlement proceedings 
regarding the same measure in the other 
forum until the first proceedings have ended.467 
Should an EPA Party, nevertheless, in breach of 
this provision, bring an action before a WTO 
panel while an action on the same measure is 
pending before an EPA arbitration body, the 
WTO panel would have no authority to refuse 
to hear this case.468 

In addition, as noted in Sections 2.2.1 and 
2.3.1 above, two of the EPAs, that with the 
Central African Party and that with the Pacific 
countries, extend the disciplines of the TBT 
and SPS Agreements to non-WTO members that 
are EPA Parties, with respect to trade relations 
between the EPA Parties.469 If non-WTO Members 
in those two EPA regions sign on to these EPAs, 
the provisions of these two WTO agreements 
will become applicable to them through the 
relevant provisions in the EPAs. This, of course, 
does not mean that the affected EPA Parties 
would become WTO Members or that breaches 
of the obligations set out in the TBT and SPS 
Agreements could be challenged through the 
WTO dispute settlement system. Access to this 
system is limited to WTO Members.470 Instead, 
the provisions of the TBT and SPS Agreements 
are incorporated by reference in the EPAs 
themselves, and any violation can be challenged 
using the dispute settlement mechanism 
provided in these EPAs.471 One would expect that 
reference would be had to the existing WTO case 
law interpreting the relevant provisions, when 
such disputes are heard within the relevant EPA 
system, although there is no such obligation, in 
order to promote legal certainty and security 
for the countries involved.
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As noted in the discussion above, some 
provisions in the various EPAs dealing with TBT 
or SPS measures go further than the relevant 
WTO agreements. They create supplementary 
disciplines to promote deeper integration 
between the EPA Parties than can be agreed 
at the WTO level. While, as set out above, 
these additional disciplines are currently 
rather limited and do not make full use of the 
potential provided by the regional character 
of the EPAs and the historical relationship 
between the EC and the ACP countries to 
create rules that are more effective than 
those of the WTO in addressing non-traditional 
barriers to trade, some steps forward have 
been taken. An example of this is Article 57 
of the CARIFORUM EPA, in which Parties, in 
addition to confirming their commitment 
to the transparency provisions of the SPS 
Agreement, agree to inform each other at an 

early stage of new or changed SPS measures 
that are especially relevant to trade between 
them. This is a step forward from the advance 
notification requirement of the SPS Agreement. 
Such additional disciplines fall clearly outside 
the WTO framework and can be enforced only 
through recourse to the dispute avoidance and 
settlement provisions of the relevant EPAs.

Therefore, the relationship between the WTO 
TBT and SPS Agreements, on the one hand, and 
the EPAs, on the other, can be said to be one 
of complementarity. The EPAs incorporate by 
reference, and build upon, the relevant WTO 
disciplines. It is to be hoped that in the ongoing 
negotiations towards final EPAs greater strides 
will be taken in this respect by means of 
concerted efforts to address the inadequacies 
of the WTO agreements and thereby to promote 
greater market access.
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4. CONCLUSION AND RECOMMENDATIONS 

As has been seen from the discussion above, 
non-traditional barriers to trade in the form of 
SPS and TBT measures have greatly increased 
in importance, overtaking the relevance of 
tariffs and quotas in EU - ACP trade. These 
barriers, which typically take the form of 
regulatory requirements and administrative 
procedures to determine conformity, can be 
formidable obstacles to ACP access to the  
EU market. 

The WTO’s SPS and TBT Agreements contain useful 
disciplines to diminish the trade-restrictive 
effect and protectionist potential of these 
measures. However, several inadequacies have 
been identified which could be more effectively 
addressed in a regional trade agreement 
between a limited number of parties that have 
a long history of trade and cooperation, as is the 
case with the EPAs between the EU and the ACP 
groupings. Therefore, to be truly supportive of 
development, the EPAs must address effectively 
the non-traditional barriers to trade that take 
the form of SPS and TBT measures in a manner 
that goes beyond the WTO rules and takes full 
advantage of the closer integration between 
the EPA Parties.

In their current form, as has been discussed 
above, the EPAs fall short of their promise. 
Unlike the Association Agreement between the 
EU and Chile, the EPAs neither contain detailed 
provisions on SPS and TBT measures nor set out 
procedural guidelines for operationalizing key 
disciplines in these areas. A hopeful sign in this 
regard is the recent proposal on SPS matters in 
the context of the negotiations under the EPA 
with the ESA countries. This proposal takes on 
board certain useful aspects of the SPS section 
of the EU-Chile Association Agreement, including 
those dealing with precautionary measures, 
SPS measures stricter than those embodied in 
international standards and equivalence, and 
thus represents the most promising rules on SPS 
matters in the EPAs thus far.472 

An additional disappointing feature of the 
EPAs in their current form is the fact that the 

much-needed development cooperation that 
is essential in building the capacity of ACP 
countries to address supply-side constraints 
in these areas has been left to often vague 
statements of objectives and priorities without 
firm budgetary commitments or mechanisms 
for timely and predictable disbursements. This 
gives cause for concern.

Several recommendations can be made to 
improve the potential benefits of the EPAs in 
reducing non-traditional barriers to ACP exports 
to the EU. It is generally accepted that the 
achievement of the regulatory objectives of the 
EU’s SPS or TBT import requirements cannot be 
threatened by trade disciplines, as this would 
risk undermining the delicate balance that must 
be maintained between sovereign policy space 
and trade liberalization. The EU will therefore 
continue to pursue high levels of protection 
through strict regulatory standards responsive 
to its citizens’ demands and in line with its 
resource capacity. Concerns regarding the 
true policy objective of the relevant measures 
(including the scientific justification for non-
harmonized SPS measures), their necessity, and 
the question of whether they are the least trade 
restrictive measures available, can in principle 
be pursued under the relevant WTO agreements 
(the TBT Agreement and the SPS Agreement), 
within the institutional fora provided there 
under or in dispute settlement. The EPAs have 
reaffirmed these WTO agreements, and EPA 
Parties (in some cases also those that are not 
WTO Members) are bound to the obligations 
contained therein.

However, much can be done through the EPAs 
to address the way in which the EU’s TBT or 
SPS regulations are framed and applied and the 
manner in which compliance is determined and 
certified to considerably reduce their trade-
restrictive effect. In this way, the EPAs could 
be useful tools to address the deficiencies 
of the WTO agreements, facilitating the 
implementation of provisions that are of 
particular interest to ACP countries (such as 
transparency, equivalence and regionalization) 
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through detailed procedural guidelines and 
institutional arrangements. In addition, streng-
thened provisions on technical assistance 
(containing clear budgetary commitments and 
disbursement mechanisms) could go a long way 
toward addressing the supply-side constraints 
that limit the ability of ACP countries to take 
advantage of the increased market access 
potential of the EPAs.

Some specific recommendations can be made in 
this regard:

•	 equivalence agreements should actively be 
pursued as part of the ongoing negotiations 
on the interim EPAs in selected areas. These 
could focus on particular priority products 
(for example fishery products) or on specific 
aspects of the regulatory regimes of the 
ACP Parties (for example certification of 
conformity). In addition, detailed procedural 
steps, bound to concrete time lines, should 
be agreed to facilitate the recognition 
of equivalence ad hoc or through mutual 
recognition agreements. These may follow 
the guidance developed by the WTO’s 
SPS Committee in this respect, but be 
incorporated into the EPAs and thus entail 
binding obligations. It is important that these 
obligations not be limited in application to 
products originating in the EU, but apply 
to all EPA parties, to enable ACP countries 
to benefit from the economies of scale 
generated by such obligations. Investments 
are likely to be needed to ensure that the 
relevant products or regulatory systems meet 
the levels of protection chosen by the EU and 
comply with its regulatory objectives, and 
therefore real commitments in respect of 
development cooperation may be essential. 
However, once achieved, the recognition 
of equivalence will grant the relevant ACP 
exports a crucial competitive advantage 
on the EU market, without any reduction 
in the level of protection secured on the  
EU market;473 

•	 the achievement of official recognition 
by the EU of the pest or disease status of 
particular ACP regions should be a negotiating 
objective. Where possible, such recognition 

should be pursued on the basis of the 
guidelines laid down by the OIE and IPPC. In 
addition, detailed procedures and objective 
criteria should be agreed for future requests 
for recognition of pest or disease status and 
could focus on priority products and specific 
pests or diseases. Once again, a point of 
departure may be the guidelines set out by 
the WTO’s SPS Committee, in its Decision on 
Regionalization, but the procedural steps 
and substantive criteria should be made 
binding through incorporation into the text 
of the EPAs;

•	 technical committees should be set up 
under the EPAs to deal with TBT and SPS 
barriers to trade. These committees should 
create a forum for expert officials of the EPA 
Parties to engage in discussions on specific 
concerns raised by such non-traditional 
barriers to trade and to come to cooperative 
solutions, including through adjustments 
to the measures at issue or through 
technical or financial assistance to facilitate 
compliance;

•	 specific development cooperation commit- 
ments and mechanisms for their impleme-
ntation should be negotiated for each of the 
EPA chapters in which non-traditional barriers 
to trade are addressed. Such commitments 
should focus on priority areas identified 
by the ACP beneficiaries themselves and 
set out budgets and time lines for their 
achievement. Without clear budgetary 
commitments, it is unlikely that the supply-
side constraints that limit the ability of the 
ACP EPA Parties to benefit fully from the 
potential for increased market access of the 
EPAs will be overcome.

If, in this way, concerted efforts are made 
to fully exploit the potential of the EPAs as 
tools to address the supply-side constraints 
to ACP exports by creating effective rules on 
non-traditional barriers to trade, including 
substantive SPS and technical requirements and 
administrative procedures for the assessment 
of conformity with these requirements, 
the EPAs may truly become instruments  
for development.
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