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Introduction

Lurking on the agenda for the first Conference of Parties
serving as the Meeting of Parties to the Kyoto Protocol
(cor/mop 1) is the adoption of the procedures and
mechanisms relating to compliance.” The procedures and
mechanisms are laid out in the Annex to Decision 24/
cr.7 of the Marrakesh Accords.” However, the legal char-
acter of the rules has been left to cor/MoP 1 to resolve.

This paper describes and analyzes the compliance
system and the options for its adoption. The paper
begins by introducing compliance theory concerning
Multilateral Environmental Agreements (MEas), it then
charts the development of the 1997 Kyoto Protocol’s
compliance system and provides an outline and evalu-
ation of it. The paper then examines the implications,
both practical and legal, of the options for adoption
of this system.

At this late stage in the run-up to the first commit-
ment period of the protocol (2008—2012) the need to
operationalize the compliance system and establish the
Compliance Committee is pressing. The prompt adop-
tion of this system will be conducive to the effective
functioning of the protocol, its speedy implementation
and to maintaining its environmental integrity. The
options for adoption are by cor/mor decision, amend-
ment to the protocol or by some other approach. It is
possible that the options can be combined. Each option
or combination presents its own distinct practical and
legal advantages and disadvantages. The most judicious
way forward on this issue currently appears to be adop-
tion of the compliance procedures and mechanisms by
cor/Mor decision at cor/MoP 1. A process for adoption
by amendment may also be initiated but the potential
consequences of this course of action, as outlined in
this paper, will need to be carefully evaluated. Consider-
ation should also be given to the possibility of including
this issue in the negotiations on the post-2012 regime.
Adoption of the procedures and mechanisms could be
included in a legal instrument or amendment which
establishes commitments for the post-2012 regime.
Again, this should be additional to a cor/moP decision
at CoP/MOP 1.

Compliance theory

The options available to promote compliance with MEas
range from management (soft) to enforcement (hard)

approaches. Some commentators’ advocate management
approaches based on a presumption that states are willing
to comply with treaties and that non-compliance stems
from lack of capacity or unintentional or uncontrollable
circumstances or ambiguity in terms of an obligation.
Others* advocate enforcement approaches presuming
that states will not necessarily comply with MEas unless
it is more costly for a state not to comply. They argue
that if levels of compliance with MEas appear to be high,
it is because of the weakness of these treaties” obliga-
tions that demand little more action than a state would
have carried out in their absence. When more stringent
obligations are introduced, harder enforcement measures
are required.’

Management approaches which can identify and
address compliance problems include national reporting,
review and verification processes, consultation and
negotiation, mediation and conciliation. Beyond these
approaches are those involving a ‘carrots and sticks’
approach including financial and/or technical support
and issuing warnings or cautions. Transparency, facili-
tation, assistance and encouragement should be key
elements in MEAs. Enforcement approaches include
making assistance funding conditional on compliance,
the suspension of rights or privileges, financial or other
penalties, trade measures and other economic sanctions.®

Finding the correct balance of these approaches is
vital for the development and implementation of a
successful regime. A treaty which contains strong obliga-
tions for parties needs to be able to address appropriately
both intentional and unintentional non-compliance
issues. Different methods are needed to respond to
different types and levels of non-compliance. Verification
and compliance procedures should be considered early in
the development of a regime so as to establish a rational
architecture and avoid ill-fitting provisions. This would
also prevent procrastination on discussions on the desira-
bility and form of these key treaty features.

The Kyoto Protocol monitoring, reporting, review and
compliance system provides for a range of approaches to
promote compliance, including both ‘soft’ and ‘harder’
approaches.

Development of the compliance rules’

Deliberation on a compliance system for the Kyoto
Protocol began in 1996 with a suggestion for a non-
compliance procedure in a climate change convention
secretariat’s paper.’ The 1987 Montreal Protocol’s Non-
compliance Procedure provided the model. There was a
divergence of views among parties over what form the
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system should take. These negotiations resulted in the
protocol stating in Article 18 that appropriate and effec-
tive procedures and mechanisms to determine and to
address cases of non-compliance should be approved by
cor/MoP 1, and that an indicative list of consequences
should be developed which would take into account the
cause, type, degree and frequency of non-compliance.
In particular, the issue of the consequences sparked
divisions among parties. Article 18 was formulated so
that any procedures and mechanisms which entail binding
consequences have to be adopted by an amendment to
the protocol, meaning a new formal agreement has to
be ratified by parties to the protocol. The procedure for
entry into force of amendments to the protocol (Article
20) entails that parties’ parliaments will be consulted
before the introduction of any specific penalties.’

In 1998, the Joint Working Group (jwG) on compli-
ance was established to develop the procedures and
mechanisms on compliance. The ywG received views
from parties and non-governmental organizations (NGOs)
on the compliance system and heard presentations from
secretariats of other international organizations on the
issue of compliance and dispute resolution. Once nego-
tiations on the system got underway, the three issues
that proved the most problematic were the composition
of the Compliance Committee, the consequences of
non-compliance and the legal character of the conse-
quences.” The first and second of these issues were
resolved by the time the system was consolidated at cor
7, Marrakesh, 2001, but the third was left outstanding.”

Before cop 6, part 1, The Hague, 2000, different
options were presented for adoption of the compliance
system. The first was adoption by decision without
reference to its legal character. This was regarded as
weak. The second would have had the cor/mor adopt
the system as a legally binding decision without further
procedures to give it legal force. This was regarded as
having little or no legal basis. The third option involved
adoption of a legal instrument available for ratification
at the same time as ratification of the Kyoto Protocol.
However, this approach gave rise to uncertainty over
whether parties would ratify both the protocol and
the instrument. The fourth option recommended that
a future cor/mor adopt the binding consequences as
part of the legal instrument adopting targets for the
second Kyoto Protocol commitment period. This option
could have left a long delay and possible uncertainty
over adoption of the compliance system. None of these
approaches was taken, nor were the issues of adoption
or legal character resolved at cop 6, part 11, Bonn, 2001,
and the Marrakesh Accords have deferred the issue to
copr/MoOP 1.”

The compliance system

The Kyoto Protocol compliance system is designed to
safeguard the environmental integrity of the treaty and
the credibility of the economic systems it has created
as well as enhance international cooperation by clearly
demonstrating each state’s level of effort and deterring
free-riding. It provides for both ‘facilitation’ and ‘enforce-
ment’ of compliance. The system is possibly the most
elaborate and rigorous of any MEa, however, it is not
without its limitations. Under the protocol, parties are
subject to both procedural (monitoring and reporting)
and substantive (emissions reduction targets) commit-
ments. The compliance system is involved in determining
and addressing both types of obligation. The enforce-
ment aspects of the compliance system are directed at
Annex 1 (developed country) parties which are bound
by specific emissions reduction targets and which can
trade emissions units. Facilitation is directed at both
Annex 1 and non-Annex 1 (developing country) parties.

In order to achieve and maintain environmental
credibility, the protocol needs to provide for the accu-
rate and transparent assessment of parties’ emissions
levels and trends and their adherence to their emissions
reduction commitments. The treaty therefore contains
extensive monitoring and reporting requirements.
The backbone of the monitoring requirements is the
submission by parties of national inventories of green-
house gases to the secretariat. Annex 1 parties must
compile their inventories in accordance with agreed
guidelines to maintain their transparency, consistency,
comparability, completeness and accuracy. Their inven-
tories must be submitted annually. Inventories are
essential for assessing the total and individual efforts
made to address climate change and progress towards
meeting the ultimate goal of the convention® as well
as compliance under the Kyoto Protocol. They are
also needed for evaluating mitigation options, assessing
the effectiveness of policies and measures, making long
term emissions projections and providing the basis for
emissions trading. The treaty also includes formal review
processes carried out by impartial expert review teams
(ErTs). ERTs check that parties’ national inventories
have been compiled in accordance with guidelines and
are accurate.” The review processes are also intended to
assist parties in improving their standard of monitoring
and reporting by providing them with helpful feedback.
These processes feed into the compliance system which
will determine adherence or non-adherence to the
monitoring and reporting standards and the emissions
reduction targets. The compliance system contains
provisions for deterrence against non-compliance and
restitution of missed emissions targets.
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These procedures, which can identify and deal with
parties’ implementation of the protocol, promote the
stability and credibility of its trading system and are a
prerequisite for the market to flourish. The compliance
system determines parties’ eligibility to participate in
the mechanisms.” The development of strict rules and
robust trading arrangements under the protocol are
intended to ensure the credibility and workability of
the system.” They prevent against a defective trading
system in which cheating and overselling could occur,
damaging the environmental integrity of the regime.

At the core of the compliance system is the Compli-
ance Committee which consists of a facilitative branch
and an enforcement branch. Each branch has 10 mem-
bers elected to it by the cor/mor. The Committee has
a bureau comprised of the chair and vice-chair of each
branch. The plenary consists of the members of both
branches and, in addition to some administrative tasks,
is responsible for developing rules of procedure. Mem-
bership of the Compliance Committee is intended to
be balanced between Annex 1 and non-Annex 1 parties.

The facilitative branch provides advice and assistance
with the aim of promoting compliance and also ‘early-
warning’ of cases where a party may be in danger of
not complying with its emissions target. It can facilitate
financial and technical assistance to any party concerned.”
It will be concerned with compliance both with the
monitoring and reporting requirements as well as the
emissions reduction obligations.

The enforcement branch determines cases of parties’
compliance with emissions targets, monitoring and
reporting requirements” and eligibility to participate in
the flexible mechanisms. It can apply certain ‘conse-
quences’ in cases of non-compliance. The nature of
these consequences are listed below:

When a party fails to meet the monitoring and
reporting requirements it must develop a compliance
action plan.

When a party fails to meet one or more of the
eligibility requirements for the flexible mechanisms
it will have its eligibility suspended in accordance
with the relevant provisions. An expedited procedure
exists for parties to have their eligibility restored.
When a party exceeds its assigned amount:

1. A number of tonnes equal to 1.3 times the amount
in tonnes of excess emissions can be deducted
from the party’s assigned amount for the second
commitment period.

2. A compliance action plan must be developed by
the party.

3. A party’s eligibility to transfer quotas can be
suspended.

In addition, ERTs can apply adjustments to inventory
data (including base year data) if data is unavailable or
if the inventory has not been prepared in accordance
with the guidelines. If the party disagrees with the ErRT
decision the issue will be forwarded to the Compliance
Committee to resolve.

The compliance system contains considerable meas-
ures to ensure due process. This is fitting for a system
in which a treaty organ—the enforcement branch—can
apply consequences that are so potent.

The Committee’s mechanisms are triggered when it
receives ‘questions of implementation’,” either in reports
by the ERTs, or from a party with respect to itself or
from any party with respect to another party as long
as it has corroborating information. However, unlike
the secretariats of the 1973 Convention on International
Trade in Endangered Species of Wild Fauna and Flora
(crtEs) and the Montreal Protocol, the climate change
convention secretariat cannot raise questions of imple-
mentation. This was decided in order to avoid ‘politi-
cizing its role and to preserve its neutrality. The bureau
of the Committee is responsible for allocating questions
of implementation to the appropriate branch. Each
branch bases its work on information from several sources:
ERT reports; the party itself; a party which has submitted
a question of implementation regarding another party;
reports of the cop, the cor/mor and the cop subsidiary
bodies; and the other branch. Intergovernmental organi-
zations and NGOs may also submit factual and technical
information. Each branch may seek expert advice. In
addition, subject to rules relating to confidentiality,
information considered by the branch should be made
available to the public. However, the branch may decide
of its own accord or at the request of the party concerned,
not to release information until its decision has become
final. Any party about which a question of implementa-
tion is raised has the opportunity to comment in writing
on information used in examination of such questions
and represent itself at hearings.

Finally, parties can appeal to the cor/mMoP on a deci-
sion of the enforcement branch but only if the party
believes it has been denied due process. The cor/mor
can only overturn the decision of the enforcement
branch with a two-thirds majority.

Compliance assessment takes place before, during and
after the commitment period. Parties must have an
effective national system for estimating greenhouse gas
emissions in place at least one year before the commitment
period begins. They must also supply data needed to
calculate their assigned amount and must have submitted
their most recently required inventory. Furthermore,
parties must submit a pre-commitment period report to
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the secretariat by 2007 to demonstrate adherence to the
protocol’s preconditions.™ This report will be reviewed
by an ERT and then go through the compliance proce-
dures with a view to endorsement by the Committee.
During the commitment period ERrTs will check inven-
tories against the climate change convention and Kyoto
Protocol criteria. A party may lose eligibility with respect
to the flexible mechanisms during the commitment
period. After the commitment period there is an addi-
tional period of 100 days during which parties can make
final transactions to bring themselves into compliance.
Parties must submit a report on the additional period.
Compliance assessment can only take place once the ERTs
have access to all the commitment period inventories.
Since there is a time lag of two years in inventory
preparation, compliance assessment for the first com-
mitment period will not take place until 2015.

Compliance system problems

Although the compliance system is thorough, it is not
without its weaknesses. First, some commentators have
argued that the current design of the system could,
though by no means necessarily would, provoke strategic
considerations in the application of compliance system
penalties.” Second, factors external to the structure of,
and capacity in, the system affect its efficacy. Since the
emissions reduction penalty comes into effect after the
end of the first commitment period, then increasing
certainty over the post-2012 regime’s implementation
will increase the potency of this penalty’s deterrent
effect—as long as this regime is compatible with the
compliance procedures. However, greater uncertainty
surrounding the post-2012 regime will weaken its
potency. Third, if a party believes that it will fall into
non-compliance in the first period, it could conceivably
attempt to negotiate a weak emissions limit in the next
period to make up for any penalty that is applied or
make its participation conditional on being allowed a
high emissions ceiling. Alternatively, if the 1.3 emissions
deduction penalty is applied, a party could conceivably
put off the punishment repeatedly to each subsequent
commitment period or withdraw from the treaty.”
Fourth, the convention and protocol contain various
provisions related to the settlement of disputes con-
cerning their interpretation or application. Ultimately,
appeals can be made to the International Court of Justice
(1cy).>* However, hitherto, states have been reluctant
to pursue this route in MEeas.” Finally, there are no
mechanisms as yet, such as trade measures provided
for in the climate change regime, which could perhaps

act as a deterrent to non-compliance or make non-
participation costly for states.”® Of course, it is quite
possible that external trade measures or sanctions may
be used to offset any competitive advantage non-ratifiers
or non-compliers hold.”” Fortunately, it may be possible
to defend the emissions trading system against certain
levels of non-compliance by preventing trading by
ineligible states through the registry system. The credi-
bility and viability of the market would therefore only
be at risk insofar as a state decides to disregard treaty
obligations altogether.

However, one hopes that states that become parties
to MEAs intend to fulfil their commitments. It would
seem better not to sign than to undermine international
law by flouting an agreement.”® Moreover, non-accep-
tance of penalties could compromise the compliance
system.” If, then, non-compliance results from a lack
of capacity rather than an unwillingness to comply, or
an uncontrollable change in circumstances, the ‘early
warning, facilitation and assistance that the facilitative
branch can provide will be most apposite. Other external
actors such as international organizations also promote
action and compliance by providing assistance.

On the other hand, it is conceivable that parties may
sign and then subsequently see an advantage in non-
compliance that overrides their concerns of adhering to
international law on a particular issue. If non-compliance
is indeed intentional then stronger enforcement meas-
ures may be necessary. When complying with treaty
obligations either is, or is perceived to be costly, states
may well wish to exact compliant behaviour or partici-
pation from other states by using trade measures. This
may occur either externally to the regime or through
development of such measures within the regime.
Furthermore, actors such as NGos can review and pro-
mote compliance. Stakeholders and public pressure
can also play a part in the promotion of compliance.
The transparency generated by reporting, review and
compliance procedures greatly assists these forms of
compliance promotion. A state’s potential loss of repu-
tation and international standing from non-compliance
may well affect its resolve to comply.

Implementing the compliance system

The primary concern in the matter of adopting the
mechanisms and procedures relating to compliance is
to make the system operative and establish the Compli-
ance Committee as soon as is possible, that is, at cop/
MoP 1. The compliance system should be furnished with
the strongest possible political and legal backing. In
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addition, this matter should be dealt with promptly so
it does not impede the meeting.

There are several reasons for expeditiousness in opera-
tionalizing the compliance system. First, it would be
beneficial for the facilitative branch to have as much
time as possible to provide advice and assistance to
parties before the Kyoto Protocol first commitment
period. Second, parties should have the appropriate
national systems in place and their eligibility estab-
lished before the beginning of the first commitment
period. Delaying the establishment of the compliance
system will make the timeframe for achieving eligibility
tighter. Delay could also increase any strain on the
institutions and processes which check that parties
meet the protocol pre-commitment period conditions
if there happens to be a ‘traffic jam’ effect of many parties
trying to get approved at the same time. In this regard
it is worth remembering that parties are required to
have in place effective national systems for estimating
their greenhouse gas emissions, and to have submitted
their report to the secretariat that demonstrates compli-
ance with protocol’s pre-conditions, by 2007. Parties
may be able to begin trading and participate in the
flexible mechanisms before the first commitment period
and therefore require early establishment of the Compli-
ance Committee. Third, the Compliance Committee
should be given as much time as possible to find its feet
before tackling issues of substance. Delaying its estab-
lishment would mean a delay in seeing a fully matured
Compliance Committee. Fourth, once established, the
Committee will develop further rules of procedure.
These then must be adopted by the cor/mop, adding
to the overall time lag. In summary, the compliance
system should be operationalized as soon as possible
to ensure the smooth functioning of the protocol moni-
toring, reporting and review systems as well as the
flexible mechanisms. Long-term delay in operationali-
zation would weaken faith in the environmental integ-
rity of the protocol’s obligations and flexible mechanisms
as well as these mechanisms’ economic credibility.

Decision 24/cp.7%° states that the cop, noting that
it is the prerogative of the cor/mop to decide on the
legal form of the procedures and mechanisms relating
to compliance, decides to adopt the text containing the
procedures and mechanisms relating to compliance.
The cor then recommends that cor/mop 1 adopt these
procedures and mechanisms, in terms of Article 18 of
the Kyoto Protocol. Article 18, as noted above, states
that cop/mor 1 “shall approve appropriate and effective
procedures and mechanisms to determine and to address
cases of non-compliance” and that any “procedures
and mechanisms under this Article entailing binding

consequences shall be adopted by means of an amend-
ment to this Protocol”.

What then are the options for adoption of the compli-
ance system and what is the best course of action? cop/
MoP 1, Agenda Item 7 states that the cor/mop should
respond to the recommendation in 24/cp.7 by adopting
the procedures and mechanisms relating to compliance
in the form of a cor/mor decision, or in the form of an
amendment or by some other approach. In fact, a combi-
nation of these options is also possible. The following
sections examine the ramifications that follow from
these options.

COP/MOP decision

The successful adoption of the compliance system by
copr/mor decision would enable the compliance system
to be operationalized and the Compliance Committee
to be established immediately. If the issue were resolved
early on in cor/mor 1, it would allow the conference to
get on with the other issues on the table. However,
following Article 18, adoption by decision alone, depen-
ding on its wording, may give rise to the argument that
the compliance system consequences are not ‘binding’.

Amendment

Article 20 of the Kyoto Protocol stipulates that parties
shall make every effort to reach agreement on any
proposed amendment by consensus. If all efforts at
consensus are exhausted and no agreement is reached
the amendment shall, as a last resort, be adopted by a
three-fourths majority vote. The amendment would
enter into force for those parties that have accepted it
on the ninetieth day after the date of receipt by the
depositary of an instrument of ratification by at least
three fourths of the parties. The amendment would
enter into force for any other party on the ninetieth day
after the date on which that party deposits its instru-
ment of acceptance.

The amendment option is on the table at cor/mor 1
as a result of the proposal by Saudi Arabia.”" Successful
adoption of an amendment would faithfully follow the
stipulation laid down in Article 18 and provide a concrete
legal basis for Compliance Committee decisions. It would
also give a strong initial indication by parties that they
mean to support the Kyoto Protocol process, follow its
rules and comply with its obligations, although a cor/mop
decision could also show a similar willingness. Success-
ful adoption by amendment at cor/mor 1, pending entry
into force, could still allow the Compliance Committee
to be established and the system operationalized, perhaps
by means of a cor/moP decision to that effect.
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If, indeed, adoption resulted in entry into force, the
compliance procedures would be supported by the
force of Article 18 and would be considered ‘binding’.
However, it is conceivable that negotiations could be
disrupted by concerns over this rather sensitive issue.
In this respect, Article 20’s stipulation that all efforts
to reach consensus must be exhausted is most pertinent.
An inability to agree on this issue could result in a loss
of time for the compliance system.

Even if the amendment is adopted, there could be a
considerable delay before entry into force due to the
time-consuming parliamentary processes involved in
ratification. Moreover, entry into force is by no means
guaranteed. Ratification may not be approved by parlia-
ments or governments that adopted the amendment
may have been replaced by those that may not wish to
ratify. Following adoption of the amendment, indefinite
and potentially interminable delay or actual non-entry
into force would be a most unsatisfactory state of affairs
for the compliance system.

Finally and perhaps most worryingly, due to the
stipulation that entry into force of the amendment
occurs after the ratification of three-fourths of parties
to the protocol, the unfortunate situation could arise
in which the amendment does not apply to all Kyoto
Protocol parties at the same time: those protocol parties
that have ratified are bound by the amendment, while
non-ratifying protocol parties are not. This situation
could be disruptive to the protocol process. An attempt
to adopt by amendment and achieve entry into force
may have been difficult at any point since adoption of
the protocol, due to the lengthy and potentially frag-
mentary nature of the process, but such a course of
action at this late stage could increase the effect of the
problems outlined above.

Although consensus is required for adoption of cop/
Mor decisions it is reasonable to assume the passage of
a cor/MoP decision, along with the other Marrakesh
Accords, would be far less contentious than that of an
amendment proposal. Most crucially, there appears to
be widespread, if not total, support for adopting the
compliance system by cor/mop decision at this meeting.

(OP/MOP decision and process started for
amendment

A seemingly attractive proposition is to adopt the
compliance system by cor/mor decision and, simul-
taneously, launch a process for adoption by amendment.
Its attractiveness lies in the fact that such an approach
appears to cover both bases: the compliance system
could be operationalized promptly and the Article 18

stipulation is addressed directly. However, this option
presents its own problems. In such a situation one could
potentially question why an amendment is necessary
after a cor/mopr decision has been made on the issue:
would an amendment or the perceived need for an
amendment not undermine the cor/mor decision and
imply that a cop/moP decision is not sufhicient? Would
it not be better simply to adopt a strong cor/mop
decision which shows parties’ willingness to accept the
Kyoto Protocol rules? Moreover, if an attempt to follow
the amendment route was made, the problems outlined
above might emerge. On the other hand, if there is
substantial political momentum behind adoption and
entry into force of an amendment, the process should
be started in order to achieve the extra legal clarity and
force that this approach would provide. Once estab-
lished by cor/mor decision, the compliance system
could be regarded as a ‘fait accompli’ and ratifying an
amendment a desirable confirmation of its importance
in the effective functioning of the treaty.

The cor/mor could adopt a decision to provisionally
apply the compliance system until entry into force of
an amendment. However, this approach is open to the
problems associated with the amendment route and
may intensify any uncertainty around the compliance
system, since it would have ‘provisional’ status. Indeed,
the term ‘provisional’ may be regarded as unsatisfactory
by parties.

Further options

A further option is for each party to declare unilaterally
that it considers the compliance system consequences
to be binding. The greater the number of states that do
this, the greater would be the force of the system. In
addition, it is possible that the compliance procedures
and mechanisms could also be adopted by another legal
instrument. A neat option may be to use the approach
suggested for cor 6 whereby an amendment or some
other legal instrument which establishes second com-
mitment period targets for parties could also include
the ‘binding consequences’. If used in addition to a
cor/MoP decision at cor/MoP 1 this approach means
that the compliance system would be operationalized
immediately and parties would be bound when an
emissions deduction penalty would actually bite. In
addition, as noted above, it may be both possible and
also within the discretion of enforcement branch on
the basis of its establishment by cor/mor decision
(see the section below on binding consequences) to
prevent an ineligible party from trading emissions units
during the first commitment period.
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Binding consequences

The formulation of Article 18 is clear with regard to the
compliance system and its mode of adoption. Entry
into force of an amendment would entail that the com-
pliance system consequences are binding. The term
‘binding’ is to be interpreted as ‘legally’ binding, since
it requires the consequences to be agreed on through
a legally binding method, that is, by an amendment,
which is a formal ratified agreement rather than an
affirmative decision of the cor/mop. An amendment may
therefore provide enhanced legal clarity and certainty.
As indicated above there are difficulties associated with
following the amendment route. What then would a
cor/Mor decision entail? As a result of Article 18, adop-
tion by cor/mor decision alone would mean that the
consequences may not be regarded as binding. However,
if parties’ accept and adopt the compliance system
through cor/mor decision by consensus they are still
fully expressing their intent to abide by its rules and
the Compliance Committee decisions, especially if
the decision contains language of a mandatory nature.

Lingering legal ambiguity may affect each of the
consequences differently. Suspension of eligibility to
participate in the flexible mechanisms may be consid-
ered to be within the discretion and competence of the
enforcement branch. As noted above, this consequence
may have particular force since it does not depend on
a party itself carrying out restorative action but rather
the treaty institutions denying its privileges within the
regime. The same discretion may be considered to apply
to the compliance action plan. However, with respect to
the consequence entailing deduction of excess emissions
in the second commitment period, a party that has not
had to ratify an amendment may attempt to argue that
it is not bound by this penalty.”

While an amendment may provide some advantage
in terms of legal certainty, the practical effect of the
differing modes of adoption might be rather muted
since, as noted above, the treaty provides no means to
force a party into compliance with its emissions reduc-
tion commitments. As noted above, there are no further
options as yet, such as trade measures, provided for in
the climate change regime and the 1cJ is currently not
considered a desirable way of resolving compliance
disputes in the context of MEas. In addition, the utility
of leaning on the State Responsibility rules” and the
1969 Vienna Convention on the Law of Treaties for
addressing issues of non-compliance in the climate
change regime is uncertain.”* Nevertheless, insofar as
binding instruments and legal certainty are of benefit
in effective treaty implementation it remains a crucial
feature of the climate change regime that the emissions
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reduction obligations listed in the protocol are indeed
legally binding on parties. Any action that is taken to
enforce this, either externally to the treaty, through
trade measures, or indeed by shaming, public and NGo
pressure or through the dispute resolution mechanisms,
would be able to take this into account.

Ultimately then, both modes of adoption are expre-
ssions of intent to abide by a legally binding treaty. Any
non-acceptance of the compliance system in the future
would mean that parties would have been acting in
bad faith by agreeing to adopt it. Taking these factors
together, a cor/mor decision backed by strong political
will from parties could, at this point, provide the required
certainty for the effective functioning of the treaty and
indeed, the nascent emissions trading market.

Conclusion

The Kyoto Protocol provides for a sophisticated, though
somewhat limited, compliance system and exacting
monitoring and reporting requirements as well as a
formalized review process. The proximity of the first
commitment period of the protocol necessitates the
operationalization of the compliance system and the
establishment of the Compliance Committee at cor/
MopP 1. The most pragmatic way to do this currently
appears to be through adoption of the procedures and
mechanisms contained in the Annex to Decision 24/
cr.7 by cop/mop decision. Parties should aim to reach
agreement promptly so as to streamline the meeting.
A process to adopt by amendment may also be initiated.
However, when considering this route, there will need
to be careful evaluation of the potential advantages
related to legality and potential disadavantages related
to the entry into force procedure and the amendment’s
relationship with the cor/mop decision. Consideration
should also be given to the possibility of including this
issue in negotiations on the post-2012 regime. Adoption
could be included in a legal instrument or amendment
which establishes commitments for the post-2012 regime.
Again, this should be additional to adoption by cop/
MoP decision at COP/MOP 1.
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