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FOREWORD

Climate changeis an urgent, serious threat to modern civilization. Increasingly frequent and concordant
reports bolstering the science of climate change, regularly underscored by palpable extreme weather
events - frequent flooding, storms of unprecedented magnitude, protracted droughts - remind each
and every one of us almost daily of the immediate need for climate action.

Although the developed countries are the ones primarily responsible for causing the problem, the
world’s response in terms of mitigation needs to be global, with a degree of differentiation with
respect to mitigation efforts. Indeed, if only developed countries were to reduce their emissions,
the result would be insufficient to adequately slow the dangerous trend the world is faced with
today. Moreover, the emission of a tonne of carbon dioxide results in the same degree of damage,
irrespective of a given country’s level of development.

Given the global nature of the threat, all countries will be affected by climate change - even those
that have contributed little to the problem. Typically, poor countries will be the worst hit, with
the poorest in these countries being the most exposed and least resilient to the risks. In addition,
policies to address climate change undertaken by one country are susceptible to having an impact
on other countries.

Altogether, this means that climate change is an issue which must be given priority by all countries,
including developing countries.

Trade can have an important role to play both in the mitigation of, and adaptation to climate change.
Increasingly sourcing goods from countries abundant in clean energy, or enhancing trade in climate-
friendly goods and services can constitute significant abatement opportunities. Similarly, using trade
and trade reform to enhance economic diversification can reduce vulnerability to both the physical
impacts of climate change and to the related policies. Moreover, trade can allow countries to ensure
food security in times of drought, flooding, and periods influenced by more sustained climate changes,
as well as provide new sources of income and employment in adaptation strategies.

At the same time, trade opportunities can be hampered by measures implemented to address
climate change. Examples of this are regulation of international transport, or measures to adjust
for carbon costs at the border. Also, concerns for adverse effects of climate mitigation such as
carbon leakage - closely related to trade - have even held countries back from taking effective
mitigation action.

Therefore, it is necessary for the global community to address the trade and climate change nexus.
A number of multilateral fora and processes - each with their own specific mandate and scope and,
typically, their respective limitations - are available to help coordinate the process. In this paper,
the authors examine how three parallel processes deal with trade as it relates to climate change:
the UN process devoted to sustainable development, the United Nations Conference on Sustainable
Development (UNCSD) - most notably, the process leading up to the Rio+20 meeting; the UN
climate change governance through the United Nations Framework Convention on Climate Change
(UNFCCC); and the multilateral trading system through the World Trade Organization (WTO). The
paper then maps developing country priorities and positions regarding trade as it relates to climate
change as stated in these three fora. The reason for studying developing countries in particular is
that while they are often described as acting as one single group, they consist of a large number
of very diverse countries, with different vulnerabilities to climate change, different abatement
opportunities and facing varying degrees of pressure to contribute to climate mitigation. Also,
while some are open and trade dependant, others are less involved in international trade. Thus,
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different developing countries have very different needs and interests in the fields of trade and
climate change. Getting an overview of how these needs are understood and articulated will help
the world community to better respond to them.

The three fora share very similar objectives when it comes to the trade-climate and/or environment
nexus, in that they all are committed to ensuring that environmental measures do not unnecessarily
hamper international trade. The UNCSD and the WTO also share a more positive agenda of reforming
trade so as to promote climate change/environment action. In spite of this, the paper finds that the
most equally spread concern among developing countries is that their trade could be restricted by
climate policies. In particular, they fear the use of “unilateral measures”. The “positive agenda” is
characterised by a lack of progress and/or implementation in both fora addressing it.

According to the findings of the paper, there is a lack of clarity and of consensus on what venue is
most appropriate for addressing the trade and climate change nexus. This, the authors say, has led
to a certain degree of “bouncing” of issues between fora. As a consequence, much attention has over
the years been devoted to process rather than to a substantive discussion. The authors argue that
this makes it more difficult for countries to prepare and articulate their positions. Therefore, the
authors suggest that, given the imperative to address the trade and climate nexus, countries should
engage in a discussion focussed on defining the roles of the different fora with respect to addressing
the trade and climate interlinkages.

With respect to the needs and priorities of developing countries as expressed in the different
processes, the authors find that whereas the country coalitions vary between the fora, the positions
stated are overall consistent. A fear of green protectionism and a priority to benefitting from
technology transfer are the most commonly expressed positions shared by the broad majority of
developing countries. The authors further foresee a change to the composition of coalitions over
the coming years, following the recent developments in Durban in the UNFCCC, most notably the
weakening of the principle of common but differentiated responsibility. This should likely encompass
a modification of priorities, so that the positions better reflect the actual needs and concerns of
individual countries. In order for this to be made possible, it is imperative that the international
processes create designated spaces for discussion on the issues at stake to take place.

This paper is a joint effort, drawing on the expertise of negotiators on trade and climate change
in the three fora, and on ICTSD experience from supporting the three processes over more than a
decade. Lead authors are Manuel A. J. Teehankee, former ambassador of the Philippines to the WTO
and former chair of the WTO body housing the negotiations on environmental goods and services;
Ingrid Jegou, Manager of ICTSD’s Global Platform of Climate Change, Trade and Sustainable Energy,
and Rafael Jacques Rodrigues of ICTSD, previously Deputy Head of the Office for International Affairs
in the Ministry of Environment of Brazil. Substantive support has been provided by Dr. Eduardo Calvo,
associate professor at the Universidad Nacional Mayor de San Marcos in Lima, Peru and an IPCC
Bureau member, and by Sonja Lubecki, research assistant in ICTSD.

| hope that you find this paper to be both an enjoyable read and a valuable resource in your work.
Your feedback and ideas are important to us, so please know that you are warmly welcome to
contact us at any time.

e

Ricardo Meléndez-Ortiz
Chief Executive, ICTSD
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EXECUTIVE SUMMARY

The global effort to address climate change will require substantial action in several policy areas,
including the use of a multitude of policy instruments and measures. Trade-related policies
are important in this context, given that trade and climate change have several and important
interfaces. Understanding how these two issues are intertwined is vital to better comprehend
challenges and opportunities of current international negotiations and discussions.

This article identifies four main categories of linkages between trade and climate change. These
linkages corroborate the existence of mutual direction and reciprocal influence of the relations
between trade, climate change and the policies relating to these issues.

First, climate change physically affects trade in terms of patterns and volume. Potential adverse
effects on natural resources and societies can modify countries’ productive capacities, thereby
altering their comparative advantages and consequently trade patterns and export specializations.

Second, trade has direct and indirect effects on climate change. Direct impacts of trade on climate
change exist where trade-related activities have a causal effect on climate change. Depending on
which of the scale, composition and technique effects dominates, the net effect can be positive or
negative. The scale effect refers to a decline in trade barriers which can affect the environment
by increasing the scale of economic activity, leading to increased levels of greenhouse gas (GHG)
emissions. Similarly, the composition of economic activity may be influenced by trade reform,
as national economies concentrate their activities in sectors in which they have comparative
advantages. Finally, the technique effect refers to improvements in the processes of production,
for example through cleaner technologies, resulting in reductions of GHG emissions. Indirect
effects may occur, for example, when trade creates the right enabling conditions for the promotion
of priorities and orientations towards low-carbon growth.

Third, climate change policies can affect trade. Examples of such policies include carbon taxes,
border carbon adjustments and the regulation of bunker fuels.

Finally, trade policies can be used for addressing climate change. The removal of trade barriers for
climate-friendly goods and services, for instance, can increase their availability, lower their cost
and stimulate their diffusion.

The identification of the main types of intersections between trade and climate change suggests
that policies addressing these areas can be mutually supportive. Yet, given the complex and cross-
cutting character of the trade and climate change linkages and the different institutional settings
in which these issues are discussed, the potential for conflict between the two is real.

With the aim of identifying views and perspectives of developing countries on the intersections
between trade and climate change in different multilateral processes, three fora were subject
to analysis in this paper: the United Nations Conference on Sustainable Development (UNCSD/
Rio+20), the United Nations Framework Convention on Climate Change (UNFCCC) and the World
Trade Organization (WTO).

Similarly to previous UN meetings in 1972 and 1992, the UNCSD can be a relevant moment to
underline the interrelations between trade and climate change. The conference presents an
opportunity to address potentials and limitations of the green economy, and to discuss how
trade can encourage environmentally sound investments and low-carbon growth in the context of
sustainable development.
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In the UNCSD process, developing countries express their views on trade and the green
economy both in groups and individually. While countries have acted through political alliances
like the G77 and China, they have also come together in smaller groups reflecting the regional
preparatory meetings, such as the African or Arab Region. In addition, several countries have been
vocal individually.

An analysis of the preparatory process leading to Rio+20 suggests that developing countries’
positions on trade and the green economy generally revolve around the same main issues: concerns
about trade obstacles - such as potential barriers, protectionism and the use of subsidies by
developed countries - and calls for technology transfer, capacity building and financing. While
many developing countries view the “transition to a green economy” as a trigger for opportunities,
including new markets for goods and services with positive or lower environmental impact, their
narrative generally reflects a negative approach. This “negative agenda” - usually revolving around
concerns about “green protectionism” - often dominates over the “positive agenda” - like new
trade opportunities. In this regard, it is key that developing countries foresee attractive benefits
and incentives from engaging in international trade of “green” products and services, as there
is often a sense of uncertainty vis-a-vis the relative and absolute gains that can be derived from
this process.

It is argued in this paper that the role trade can play in the transition to a green economy requires
further debate. One important contribution Rio+20 could provide in this context relates to the
establishment of specific channels to support future discussions on trade and the green economy,
generating more knowledge, experience-sharing and informed discussions among countries. It is
particularly important that the concerns of developing countries be further addressed in these
processes. A possible step forward in this context could be the establishment of an international
knowledge-sharing platform to facilitate countries’ green economy policy formulation and
implementation, a proposal spelled out in the first version of the zero draft outcome document
of Rio+20. It is also pertinent to discuss how trade-related aspects of the green economy could be
reflected in the eventual establishment of Sustainable Development Goals or in the formulation
of a Green Economy Roadmap. Finally, it is argued that initiatives like the proposed Sustainable
Energy Trade Agreement could be appropriate in this context, speeding up the development and
adoption of renewable energy and clean technology globally.

In the UNFCCC process, trade has appeared on the agenda since the very onset of the Convention.
Trade concerns are closely linked to the notion of “common but differentiated responsibility”, a
key principle in the UNFCCC."! Indeed, the asymmetric action this core principle provides for raises
concerns that the competitive position of actors in different countries will be altered as some
will carry significant levels of carbon costs, whereas others will not. Related to this are concerns
that mitigation efforts undertaken by some would be weakened since the polluting activity would
thereby move abroad - a phenomenon referred to as carbon leakage. This in turn might prompt
certain countries to take action to preserve their competitive position, possibly by using trade-
related policies and measures.

This notion that climate change action could involve trade distortions and consequently affect
economic development has gained more visibility on the UNFCCC agenda since COP 13 in 2007.
Yet, the analysis of this paper indicates that discussions remain inconclusive and to a large
extent superficial. This is linked to the fact that no consensus exists on where to address trade
in the UNFCCC, and, in fact, whether to do so at all. As a general rule, developing countries are
favourable to having such a discussion in the UNFCCC. At COP 17 some progress was made on
this front. A decision to create a response measures forum under the UNFCCC was adopted, with
general support from developing countries. Trade has been put forward by developing countries
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as one important item to be dealt with under this forum, allowing countries to better discuss and
articulate their positions on the trade and climate change linkages.

In the UNFCCC, developing countries sometimes act as one group under the G77 and China
umbrella. But they also act through other smaller groups, held together by similar interests based
on economic, physical or geographical factors. Examples of such groups include the BASIC, AOSIS
or OPEC. On trade issues, some countries also act individually.

Within the UNFCCC, the mainstream view of developing countries on trade and climate change is to
be strongly opposed to unilateral trade measures. This view is based on the perception that those
actions would pass the burden of climate change mitigation onto developing countries. Furthermore,
a priority shared by the majority of developing countries is the need for enhanced transfer of
technology. In this regard, discussions on technology transfer and Intellectual Property Rights (IPRs)
have been conflicting, as many developing countries tend to view IPRs as a possible barrier to
access environmentally-sound technologies. The positive role trade can play in the promotion of
technology transfer related to climate change mitigation and adaptation has not been explored to its
full potential. The extent to which trade can contribute to the diffusion of environmentally-friendly
technologies, for example, certainly merits further examination in this context.

At COP 17 in Durban in 2011, Parties agreed to launch a new process through the Durban Platform
for Enhanced Action. The process aims at developing a protocol, another legal instrument or
a legal outcome under the Convention, applicable to all Parties. While it is not expected that
all countries will be required to contribute equally, the decision most certainly paves the way
for expectations of increased mitigation action by major emitting countries - developed as well
as emerging economies. This will likely have implications for the perception of carbon leakage
and competitiveness, referred to above. Indeed, if more countries implement policies to restrict
carbon emissions, the risk for carbon leakage would consequently be reduced. However, a broad
spectrum of varying levels of carbon prices across the globe will still pose challenges to industries
competing internationally. The paper argues that this issue would need to be addressed in order
to enhance mitigation action.

In relation to the WTO, the linkages between trade, the environment and sustainable development
policies are well established and irreversible. The establishment of the WTO in 1994 came with the
creation of the Committee on Trade and Environment (CTE), which acts as a forum for informed
debate on how trade and environment measures are connected and to be coordinated to avoid or
minimize regulatory conflict. The issue of border carbon adjustments measures has been a sensitive
topic in the committee. Developing countries have also raised concerns with regard to discussions
on product requirements relating to carbon footprint and standard-setting. Moreover, developing
countries have expressed demands for technical assistance as well as for technology diffusion and
transfer. Despite its limitations, the CTE provides a useful tool for governments to achieve a more
coordinated approach on issues related to trade and climate change. This paper therefore recommends
that member states strive to optimize the work of the CTE with regards to climate change.

The Doha Ministerial Conference in 2001 mandated the CTE to launch specific negotiations on trade
and environment, including the improving of market access for environmental goods and services
(EGS). Over the years, negotiations proved however contentious, much due to the north-south divide
over reaching an agreement on a theoretical and foundational methodology (project, list and offer
approach) on what product or tariff line would qualify as tariff or non-tariff barrier elimination
or reductions. Developing countries pushed for making technology sharing and transfer priority
elements of the market access negotiations. While discussions have resulted in some progress, they
are now being held hostage to the stalemate of the Doha Development Agenda (DDA).
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In the WTO, developing countries are less inclined to join in large alliances when discussing climate
change. The alliances predominant in the UN system do not have a strong presence in the WTO.
Instead, this paper shows that developing countries sometimes share interests with developed
countries, refuting reductionist analysis that tend to set developing countries and developed
countries in opposite extremities from the start.

In spite of the trade and climate change mandates of the three examined fora - the UNCSD, UNFCCC
and WTO - there has so far been no real progress in making decisions that would allow trade to
significantly contribute to climate change action. A more defensive trade agenda, related to the
risk that climate change action will impair trade, is present over the three negotiation processes.
Although the fora have - to varying degrees - mandates to deal with trade and climate change,
there is a wide-spread perception that no forum really attends to the issues at stake. The bouncing
of trade and climate issues between fora has to some degree prevented a substantive discussion in
all. This analysis therefore recommends that it may be useful for developed countries in particular
to engage in discussions when and where this is being requested by developing countries, such as
the response measures forum, even if it is not the setting preferred by developed countries.

The findings of this paper show that when discussions on trade and climate change do take place,
it allows for countries, including developing countries, to better articulate their positions. A more
nuanced articulation of views and positions is crucial given that it would necessarily be based on
a better understanding of the individual needs and concerns of the domestic economies, thereby
allowing individual countries to prepare better policy responses. In addition, it can contribute to
mitigating fears and concerns that may be overly emphasized due to a lack of access to facts and
analysis. Moreover, if countries achieve a deeper understanding of their own concerns, this may
allow them to engage in constructive alliances reflecting common interests. A strong polarization
between, typically developed and developing countries, is likely not helpful in the context of
climate change. Different countries have too differing interests, depending on the structure of
their economies, the physical and economic vulnerability to climate change and related policies,
the contribution to global emissions and hence abatement opportunities, as well as external
pressure to take mitigation action.

In addition to the processes analyzed in this paper, it is crucial that countries engage in discussions
about trade and climate change in smaller, ad hoc groupings. Indeed, multilateral progress must
be preceded by bridge-building dialogue and the seeking of compromises between key countries.
Therefore, it is recommended that a constructive dialogue be held in particular between
progressive developed countries and some of the developing economies that are key for climate
change mitigation and that give strong priority to trade issues. Similarly, developed countries
could engage in discussions with key emitters among the emerging economies about the “positive”
agenda of allowing for trade to contribute to climate change action.



M. A. J. Teehankee, I. Jegou and R. J. Rodrigues - Multilateral Negotiations at the

Intersection of Trade and Climate Change

1. INTRODUCTION

Trade, climate change and the policies addres-
sing these areas have several important
interfaces and linkages. Whereas discussions
about these issues are deemed to be complex
and located in multiple fora, it is pertinent
to consider their intersections with views
of highlighting existing opportunities and
challenges at international and national levels.

This paper has a twofold objective. First, it
briefly explores relevant interfaces between
trade and climate change in the context of
sustainable development. Understanding how
these issues are intertwined and influenced
one by another is particularly relevant in
order to better comprehend the shaded areas
and intersections of current international
negotiations and discussions. Second, it
provides a systematic overview and analysis
of developing countries’ positions concerning
trade and climate change negotiations and
debates.? Beyond the recognition of positions
and interests of developing countries, it
seeks to identify main country groupings,
the establishment of political alliances and
the convergence or divergence of positions
across three multilateral processes: the
United Nations Conference on Sustainable
Development (UNCSD/Rio+20), (ii) the United
Nations Framework Convention on Climate
Change (UNFCCC), and (iii) the World Trade
Organization (WTO).

The document is structured in six parts. The
first chapter briefly introduces some of the
linkages between trade and climate change,
outlining their cross-cutting nature. The
second chapter focuses on the UNCSD and how
developing countries are articulating their
positions on trade and the green economy -
one of the main topics of the conference. The
third chapter identifies developing countries’
core positions in the context of the UNFCCC
negotiations, pointing out similarities and
contrasts with a focus on trade issues. The
fifth chapter explores developing countries’
positions within the WTO, indicating to what
extent they have common or divergent points

related to climate change aspects. The sixth
chapter summarizes findings and conclusions
of the analysis of the aforementioned fora. It
also includes recommendations with the aim of
unlocking synergetic potentials between the
different processes.

This research deals with trade-related aspects
of climate change and the green economy. In
the right enabling conditions trade can, indeed,
offer potential benefits in relation to addressing
climate change and supporting a transition
towards a green economy. At the same time,
trade can be affected by climate change and
related policies.

By identifying developing countries’ perspec-
tives on the interrelated issues of trade and
climate change, this research therefore aims
to identify opportunities and challenges for
the trade and climate change interface. This
serves to make recommendations for how the
different negotiating processes can create the
right enabling conditions for trade to positively
contribute to climate change action, and for
reducing the risks that trade is unnecessarily
impaired, thereby hampering its role in
contributing to growth and development.

A few caveats are imperative in this context.
First, there is not necessarily a north-south
division in all the instances or subjects related
to the mentioned fora. The formulation of
political alliances at the intersections of trade
and climate change does not always correspond
to the countries’ level of development. Instead,
alliances also reflect other influences and
collaborative strategies, such the existence
of economic or political unions. Second,
countries might simultaneously participate
in different country groupings, but finally
associate themselves to a particular alliance.
Third, importantly, developing countries
are not a homogenous or static whole. They
have specific interests and distinct domestic
dynamics which have to be taken in account at
different fora and at different times. Fourth,
there is not a common or universal definition of
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what a “developing country” is, being subject
to distinct definitions in different fora. In this
regard, one country might be considered a
developed country in one forum but does not fall
under the same category in the other. Finally,
due to space constraints, this paper does not
provide a fully-comprehensive or exhaustive
overview of individual country positions, but
rather a selection of core positions. Also, it
focuses on most recent views of developing
countries, not being meant to provide a broad
historical analysis.

Box 1: Definitions of main concepts and notions

Some particularly useful definitions of notions
and concepts that are used throughout the
paper are discussed in Box 1. These definitions
are intended to provide further clarification on
the understanding of those notions and concepts
for the purposes of this paper, acknowledging
however their polysemous character and the
different interpretations they are subject to.
The definitions are merely methodological and
not intended to bound discussions to a narrow,
limited or excluding approach to these concepts
and notions.

considered developing countries.

its productivity and diversity.

(i) Developing countries: There is not a common or standard definition for the category
of developing countries in the UNCSD, UNFCCC and WTO fora. The UNCSD process makes
a general reference to developing countries but does not apply an exact definition. In the
WTO, members describe themselves as developed or developing countries. About two thirds
of the WTO’s 157 members are considered developing countries, with some of them being
recognized as least developed countries (LDCs). However, other members can question the
decision of a member to make use of the developing countries provisions. In the UNFCCC,
developed countries are listed in Annexes | and Il of the Convention. All other countries are

(ii) Environment: The environment is broadly understood as the biological and physical
setting that humans live in and interact with. Humans depend on their environment for
critical resources - from renewable and non-renewable raw materials to ecosystem services
and the atmosphere - and affect the environment in numerous ways through their activities.
In this regard, the environmental sustainability dimension and the environmental pillar of
sustainable development are particularly relevant. Environmental sustainability implies, inter
alia, the ability of the environment to continue functioning in the long-term by maintaining

(iii) Climate change: The UNFCCC, in Article 1 of its Convention, defines climate change
as “a change of climate which is attributed directly or indirectly to human activity that
alters the composition of the global atmosphere and which is in addition to natural climate
variability observed over comparable time periods”.3 For the purposes of this study, climate
change is also linked to the discussions of low-carbon patterns of growth, and associated with
a minimal output of greenhouse gas (GHG) emissions into the atmosphere.

(iv) Green economy: A green economy can be defined as one that “results in improved human
wellbeing and social equity, while significantly reducing environmental risks and ecological
scarcities. A green economy is characterized by substantially increased investments in
economic sectors that build on and enhance the earth’s natural capital or reduce ecological
scarcities and environmental risks. These sectors include renewable energy, low-carbon
transport, energy-efficient buildings, clean technologies, improved waste management,
improved freshwater provision, sustainable agriculture, forestry, and fisheries. These
investments are driven by, or supported by, national policy reforms and the development of
international policy and market infrastructure”.4 Climate change is therefore one aspect of
the bigger concept of the green economy. Green economy is also used here as a proxy for
other concepts, like low-carbon economy and green growth.
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2. THE INTERRELATIONS BETWEEN TRADE AND CLIMATE CHANGE

The interconnections between trade and
climate change are subject to a growing amount
of research. Generally, the issues surrounding
trade and climate change have often been
dealt with separately at independent fora and
processes. However, they have a cross-cutting
nature that requires approaching them with a
broader perspective that combines the two

Box 2: Main trade and climate change linkages

issues of trade and climate change into one
interlinked category.

It is possible to identify four main categories of
linkages between trade and climate change (see
Box 2).> These linkages corroborate the existence
of mutual direction and reciprocal influence of
the relations between trade, climate change
and the policies relating to these issues.

3) Climate change policies affect trade;

growth.

1) Climate change physically affects trade (in terms of patterns and volume);

2) Trade affects climate change, both directly and indirectly;

4) Trade policies as a mechanism to address climate change and promote low-carbon

The first category concerns the biophysical
effects of climate change on trade. It is based on
the understanding that potential adverse effects
on natural resources and societies can modify
countries’ productive capacities, affecting their
comparative advantages and consequently trade
patterns and export specializations. Increases
in intensity and occurrence of extreme weather
events related to climate change and natural
variabilities threaten the physical integrity and
proper functioning of the infrastructure needed
for trade to thrive. In this sense, climate change
will affect trade as countries react, adapt and
adjust to the current or potential impacts of
climate change. The agricultural sector, for
example, will be particularly affected by climate
change, raising food security and economic
development concerns for many countries,
especially in the developing world.

The second category of linkages relates to the
direct and indirect effects of trade on climate
change. Direct impacts of trade on climate
change exist where trade-related activities
have a causal effect on climate change, which
can be positive or negative. To understand
this relationship, it is useful to recall what
the trade-environment literature refers to as
scale, composition and technique effects.®

First, a decline in trade barriers can affect the
environment by increasing the scale of economic
activity, leading to increased levels of GHG
emissions as a result of new opportunities for
exchanging goods and services. Second, trade
liberalization may influence the composition
of economic activity in a given country once
national economies concentrate their activities
in sectors in which they have comparative
advantages. Depending on the nature of their
production, countries might become more
or less GHG-intensive. Finally, the technique
effect refers to improvements in the processes
of production, for example through cleaner
technologies, resulting in reductions of GHG
emissions. The technique effect represents one
of the main opportunities related to climate
change mitigation.

For example, estimates from the International
Energy Agency (IEA) indicate that the combined
share of electricity and heat generation, together
with transport, represented nearly two-thirds
of global CO, emissions in 2009 (see Figure 1).
Trade can contribute to the mitigation of climate
change by promoting the exchange of sustainable
energy goods and services - SEGS? - which are
less GHG-intensive. Moreover, trade can allow for
energy intensive production to be concentrated
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in countries with an abundant access to clean
energy, thereby reducing GHG emissions related
to it. At the same time, transport - a critical

Figure 1: World CO, Emissions by sector in 2009

Residential
6%

Industry
20%

element of trade and one of the main drivers
of human-induced climate change - is also
responsible for rising GHG emissions.’

*“Other” includes commercial/public services, agriculture/forestry, fishing, energy industries other that electricity and

heat generation, and other emissions not specified elsewhere.

Source: International Energy Agency (IEA), CO, Emissions from Fuel Combustion: Highlights, 2011.

Indirect effects of trade on climate change are
also part of the bigger picture. Trade-induced
growth may help create better conditions for
governments to implement policies related to
sustainable development, and it can positively
influence policy priorities and orientations
towards low-carbon growth.

The third category covers climate change policies
affecting trade. A wide range of policies has
been developed to address climate change but
can potentially have impacts on trade. Examples
of those policies are carbon taxes, emission
trading schemes, border carbon adjustments,
government support for low GHG emitting
technologies and clean energy, for instance, in
the form of subsidies, technical requirements,
standards and labelling schemes, as well as the
regulations of bunker fuels.

The fourth category of linkages refers to the use
of trade policies for climate change adaptation
and mitigation. It involves, for example, the
reduction or removal of trade barriers for
climate-friendly goods and services, hence

increasing the availability, lowering the cost
and stimulating the diffusion of such goods and
services. In addition to capacity-building, this
canstrengthen the ability of countries to mitigate
and adapt to climate change. Trade policies can
also involve intellectual property rights (IPRs) to
provide incentives for investments in research
and development of new technologies. For
technology recipients, IPRs may however have
undesirable effects, such as increased costs of
acquisition of climate-friendly technologies.

The identification of the main types of
intersections between trade and climate change
suggests that policies addressing these areas
can be mutually supportive. However, there also
exists potential for conflict between the two.
Given the complex and cross-cutting character
of the trade and climate change linkages, and
the different institutional settings in which those
issues are discussed, possible solutions are not
simple or easily achieved. Despite the challenges,
handling trade and climate change issues in
an isolated and fragmented manner involves
opportunity costs. Therefore, discussions about
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a more effective and efficient global response to
climate change should consider the role played
by international trade.

While the establishment of synergies between
international policies addressing trade on the
one hand and climate change on the other is
needed, the challenge of finding common ground
walks pari passu with the acknowledgement of
the autonomy and independence of distinct fora
where discussions on trade or climate change

are taking place. In this regard, it is important
to identify particularities, similarities and
contrasts between trade and climate change
in the WTO and UNFCCC processes. In this
context, it is also essential to think about how
they can be supported by other fora, such
as the Rio+20 Conference. The next chapters
provide a reflection on the current state of
play of the international negotiations on trade
and climate change, focusing on developing
countries’ positions on these issues.
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3. ISSUES AT THE INTERSECTION OF TRADE AND CLIMATE CHANGE
IN THE UNCSD (RIO+20) PROCESS

The United Nations Conference on Sustainable
Development (UNCSD), to be held from 20 to
22 June 2012 in Rio de Janeiro, Brazil, will
encompass important discussions on issues at
the intersection of trade and climate change.
Among the subjects to be considered during
Rio+20, two are particularly important for the
purposes of this paper: (i) renewing political
commitment to sustainable development,
assessing the progress to date and the remaining
gaps; (ii) the transition to a green economy in
the context of sustainable development and
poverty eradication.

The above-mentioned elements will be further
discussed in this chapter, divided in four parts.
The first subsection briefly indicates how
discussions on trade and environment were
dealt with in previous relevant UN meetings,
reflecting their increasing importance over the
last decades. The following sections approach
the discussions on trade and the green economy
within the Rio+20 process and identify what
the main synergic potentials are that the
conference might unlock on this issue.

3.1 Trade and Sustainable Development
on the Road to Rio+20

One of the expected outcomes from Rio+20 is
to renew international political commitment to
sustainable development, assessing progressand
drawbacks over time and reaffirming Stockholm
1972 and Rio 1992 propositions and principles.
Similarly to the two precedent UN conferences,
the Rio+20 Conference can be arelevant moment
to underline the interrelationships between
development, international trade and the
environment, also identifying forward-looking
solutions and mutual gains for developed and
developing countries.

The United Nations Conference on the Human
Environment (Stockholm 1972) was a milestone
of modern political and public awareness of
global environmental problems. In fact, it also
touched upon trade and environmental issues

by acknowledging the need to take further steps
to guarantee, inter alia, that environmental
policy measures would not be used as a pretext
for discriminatory trade policies."

Mandate was given to the UN system in 1972 to
assist - in cooperation with other governmental
and non-governmental agencies - governments
in developing mutually acceptable common
international environmental standards on
products governments consider to be of
significance in international trade." In this
sense, testing and certification procedures
designed to ensure that the products conform
to these international standards should also
avoid arbitrary and discriminatory actions that
could have negative impacts on the trade of
developing countries.

Despite the progress made in Stockholm in
1972, many problems appeared in following the
recommendations adopted. The UN’s mandate
was not always translated into effective
action and many difficulties emerged at the
international level, such as the secondary level
of priority given to environmental issues under
the auspices of the General Agreement on
Tariffs and Trade (GATT). In general, there has
been an implementation gap in relation to the
results achieved in Stockholm 1972.

Twenty years after the Stockholm Conference,
the United Nations Conference on Environment
and Development (Rio 1992) took place in Rio
de Janeiro, Brazil. Strongly influenced by the
report “Our Common Future”,”? which coined
the concept of sustainable development,
Rio 1992 resulted in concrete outcomes,
including the Rio Declaration on Environment
and Development, Agenda 21 and the Forest
Principles.” Principles 12 and 16 of the Rio
Declaration on Environment and Development
focused directly on trade and environment:

States should cooperate to promote a
supportive and open international economic
system that would lead to economic

10
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growth and sustainable development in all
countries, to better address the problems
of environmental degradation. Trade policy
measures for environmental purposes
should not constitute a means of arbitrary
or unjustifiable discrimination or a disguised
restriction on international trade. Unilateral
actions to deal with environmental challenges
outside the jurisdiction of the importing
country should be avoided. Environmental
measures addressing transboundary or
global environmental problems should, as
far as possible, be based on an international
consensus (Principle 12, Rio Declaration on
Environment and Development).

National authorities should endeavour to
promote the internalization of environ-
mental costs and the use of economic
instruments, taking into account the
approach that the polluter should, in
principle, bear the cost of pollution, with
due regard to the public interest and
without distorting international trade and
investment (Principle 16, Rio Declaration
on Environment and Development).

The issue of trade and environment was also
part of Agenda 21 through specific programme
areas. The programme “Promoting sustainable
development through trade” had the objective
to “promote an open, non-discriminatory and
equitable multilateral trading system [to] enable
all countries - in particular developing countries
- to improve their economic structures and the
standard of living of their populations through
sustained economic development”. Furthermore,
the programme intended to “improve access to
markets for exports of developing countries”.
Programme activities included international
and regional cooperation and coordination,
seeking the “[promotion of] an international
trading system that takes account of the needs
of developing countries”.'

Rio 1992 also stressed the importance of
multilateral fora like GATT, the United Nations
Conference on Trade and Development
(UNCTAD) and other international organizations.
The conference further pointed to the need to

clarify the roles these organizations have in
dealing with trade and environment-related
issues, including, where relevant, conciliation
procedures and dispute settlement. As a
result of the conference, governments should
encourage international and regional economic
institutions to examine, in accordance with
their respective mandates and competences,
propositions and principles related to trade
and environment. Some of the main issues
addressed by Agenda 21 are further highlighted
in Annex Il.

Although Agenda 21 might have helped forge
a better understanding of the relationship
between trade and environment, and the
importance of a multiscale response to
environmental degradation (local, national,
international), the adoption of principles and
provisions in relation to trade and environment
coexisted with limited practical implemen-
tation results.

The World Summit on Sustainable Development
(WSSD) or Rio+10 took place in 2002, in
Johannesburg, South Africa, with limited
results. The main output of the conference
was the Johannesburg Plan of Implementation,
in which trade was particularly addressed
in two sections (chapter 5 on “Sustainable
development in a globalizing world” and
chapter 10 on “Means of implementation”).
Even though the links between trade and
sustainable development were subject to
consideration in Rio+10, there were narrow
practical implementation outcomes in the
years that followed the meeting.

The conferences of Stockholm 1972, Rio
1992 and Johannesburg 2002 reflected the
particular social, economic and environmental
international contexts in which they were
embedded. Despite their particularities,
the conferences succeeded to some extent
in highlighting the need to increasingly draw
international attention to the interfaces of
trade and sustainable development. However,
at the same time they also missed opportunities
to bring light to those interlinkages in a more
concrete and results-oriented manner.
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Although Rio+20 has a limited mandate on
trade and climate change related issues, the
conference has the opportunity to contribute
by addressing potentials and limitations of the
green economy, and by discussing how trade can
encourage environmentally sound investments
and low-carbon growth.

The primary negotiations on the outcome
document of Rio+20 - currently the zero-draft
version® - reaffirms the outcomes of the previous
environmental conferences (such as Agenda 21
and the Johannesburg Plan of Implementation)
and calls for greater emphasis in addressing
the implementation gaps. The zero-draft also
contains important language on trade, climate
change and energy, indicating that the outcome
document of the conference will mention these
key issues of the international agenda.

3.2 The Green Economy in the Context
of Sustainable Development and

Poverty Eradication

Among the subjects to be considered during
Rio+20, a particularly important one is the
“green economy in the context of sustainable
development and poverty eradication”. Rio+20
is deemed to build up political momentum to
support a better understanding of the concept
of green economy and its practical applications
worldwide. It canalso represent an opportunity for
further discussing how trade can be a supporting
element to promote the green economy.

Emergence of the green economy concept

The preparatory process for the Rio+20
Conference has been relevant in providing
further conceptual clarification and empirical
reflections on the green economy. The concept
has emerged in international debates over the
last few years with particular support from
the United Nations Environmental Programme
(UNEP). Often accompanied by other terms
such as “green growth” and “green jobs”, and
calling for the adoption of a “global green new
deal”® the green economy suggests the need
for integrated responses to the multiple crises,
for example the economic crisis and the climate
crisis, currently faced by the world.

Despite the existence of multiple definitions,
the green economy stresses the economic
perspective  of  sustainability, or the
“intersection between environment and
economy”.'”” According to UNEP, the green
economy recognizes that economic growth
and environmental sustainability can be
complementary strategies, thus supporting the
view that there are significant mutual gains
between these two objectives.”

Trade and the green economy

Trade is a contentious issue in the context
of green economy debates, particularly for
developing countries. The preparatory process
leading to Rio+20 has highlighted important
concerns from developing countries on the
nature of the trade-related impacts of the
green economy.

First, there is a general concern that the
green economy might generate protectionist
measures or restrictions on international trade
under the argument that a good or service
does not comply with “green” parameters. In
this sense, developing countries fear that the
green economy would be used to justify trade
restrictions, leading to “green protectionism”.
Second, developing countries often demonstrate
a preoccupation with the competitiveness
of their countries in relation to the trade of
goods and services in the context of the green
economy. In other words, developing countries
do not want to be deprived from a full and
beneficial participation in the global green
economy. Furthermore, there is a concern
that the green economy is used to impose new
conditionalities on developing countries, related
for example to international cooperation or
Official Development Assistance (ODA)."

Therefore, green economy discussions frequ-
ently raise concerns from developing countries
about typical trade obstacles, such as potential
barriers, protectionism and the use of subsidies
by developed countries. Some of the potential
risks that developing countries associate with
the green economy in relation to the trade
regime are summarized in Box 3.2

12
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Box 3: Green economy, trade and perceived risks by developing countries

impose corrective measures;

economy sectors;

or debt relief.

« Using environmental measures for trade protection;
» Gaining market access through the guise of environmental reasons;

o Facing production that is subsidized in the industrialized world without being able to

o Limiting the policy space that developing countries have to promote their own green

» Facing technical standards that developing country exporters cannot meet;

« Imposing new conditionality on developing countries for aid, loans, and debt rescheduling

At the same time, many developing countries
view the transition to a green economy as a
trigger for opportunities, such as new markets
for goods and services with positive or lower
negative environmental impacts. Indeed, there
are positive estimates for a significant expansion
of the global market in low-carbon and energy
efficient technologies in the current decade.
Combined with growing demand from industry
and consumers, this market is deemed to nearly
triple from current USD 800 billion to USD 2.2
trillion in 2020, a global annual market growth
of 11 per cent from 2010-2020.?"

Trade and investment can be an important
channel for the diffusion of environmental goods
and services (EGS), one of the main issues of the
green economy. From a trade policy perspective,
the promotion of EGS could be carried out by
reducing tariff and non-tariff barriers to such
goods and services.?? However, many developing
countries are concerned about the conditions
involving tariff reduction or elimination, arguing
inter alia that developed countries would benefit
the most from such measures.

Other key initiatives are being discussed in
the Rio+20 preparatory process, such as the
proposal to agree by 2015 on a set of Sustainable
Development Goals (SDGs). These would assess
progress against a range of socio-economic and
environmental objectives, possibly building
on the Millennium Development Goals for
the post-2015 period. Furthermore, countries
have been engaging in conversations over a

Sustainable Energy Trade Agreement aimed at
enabling the rapid scale up in innovation and
diffusion of technologies in the non-fossil fuel
energy sector.

The next section presents some of the
perceptions of developing countries on trade
and the green economy to illustrate common
positions, challenges and unsolved issues. For
the purposes of this paper, the focus is not on
the green economy per se, but on its interactions
with trade.

3.3 Developing Countries’ Positions on
Trade and the Green Economy

During the preparatory process leading up
to Rio+20, countries have expressed their
views on a wide range of issues related
to the green economy, with neither trade
nor climate change having emerged as the
main issues of attention. Nevertheless, it is
possible to identify some developing country
perspectives on trade and climate change, or
the environment more generally.

G77 and China

The G77 was formed at the occasion of the
establishment of UNCTAD in 1964, when
southern countries were devising strategies
for rapid social and economic development
in light of their recent independence. These
countries had inherited economies which were
generally based on raw materials and other
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primary production, hence suffering from
poor terms of trade. The solidarity block of
the Group of 77 and China has been described
as being kept together by a sense of exclusion
from world affairs.??

In environmental negotiations, the group
consistently argues for five specific interests:
the imperative to link environment and
development; the need for more financial
resources for environmental programmes; the
transfer of technology; the need for capacity
building for both negotiations and for policy
implementation; and longer time horizons for
implementation of new regulations.?

In the context of the Rio+20 process, the G77
and China have touched upon the trade and
climate change interface through comments
related to unilateral trade measures and
market access:

Any discussion on the Rio Conference in
relation to ‘green economy in the context
of sustainable development and poverty
eradication’ should not resort to any form of
protectionism, unilateral measures or other
border trade measures; should allow for
expanded market access for products from
developing countries and address trade-
distortive measures [...] In this regard, we
express serious concern regarding subsidies
by many developed countries.?

Technology transfer is another focus of the G77
and China. In the same submission, the group
has underlined the importance of the transfer
of environmentally sound technologies to
developing countries, calling for the removal of
barriers to technology transfers. However, at
the same time, the group recognizes the need
to provide fair incentives for innovation.

In the context of technology transfer, the group
also made specific reference to renewable
energies and low-emission technologies by
expressing their support for domestic policies
and strategies to increase, amongst others,
the use of renewable energy sources and
low-emission technologies, which could be
supported by the transfer of appropriate,

affordable and sustainable energy technologies
to developing countries.?

China

China has addressed the interface of trade
and the green economy by emphasizing the
need for developed countries to promote
trade liberalization, as well as the need
to set and implement trade policies that
encourage the transition to a green economy.
In this context, China manifested concerns
over trade protectionism under the pretext
of environmental protection. Indeed, China
is strongly opposed to any forms of “green
barriers” that the green economy might
entail.?

China has also stressed that developed
countries need to provide adequate support
to developing ones in terms of technology
transfer, capacity building, market access
and financial assistance to promote the green
economy.28

India

India has expressed concerns that the
green economy should not lead to “green
protectionism” through, for example, unjusti-
fied or unilateral trade restrictions or green
labeling. For India, the green economy should
not cause market distortions by favouring
specific types of production processes or
technologies, given that this would put
developing countries in a position of unfair
disadvantages. Furthermore, the multilateral
trading system should facilitate technology
transfer to support countries to move towards
a green economy. Financial and technical
assistance for the transition to the green
economy is also a core concern for India.?

Bolivia

Bolivia shares the concerns of most developing
countries regarding unilateral trade measures
and technology transfer in the context of the
green economy. However, the country stands
out through the more extreme articulation
of its views. In this regard, Bolivia’s position

14
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on the use of market mechanisms for climate
change mitigation is particularly noteworthy.
In a proposal to the UNCSD in October 2011,
Bolivia called for the “[elimination of] carbon
market mechanisms and offsets so that real
domestic reductions are made within the
countries with said obligations”.3°

In the same proposal, Bolivia also stressed the
importance of creating an effective Technology
Transfer Mechanism that reflects developing
countries’ demand for technologies that are
“socially, culturally and environmentally
appropriate”. Bolivia goes further by calling for
the removal of intellectual property barriers
to allow a true transfer of environmentally
sound technologies to developing countries.

Venezuela

Similar to Bolivia, Venezuela stands out in the
Rio+20 process through its strong language with
regard to unilateral trade measures. Venezuela
does not talk about the green economy, but
the “ecologic economy”, and has stressed that
“[the ecologic economy] should exhaustively
prevent the adoption of restrictive measures
that result in ‘green protectionism’”.3'" This
reflects Venezuela’s concern that measures
supposedly used for environmental purposes
effectively constitute trade barriers.

On the issue of technology transfer, Venezuela
has been vocal in demanding the removal of
barriers to enable and enhance the transfer
of environmentally sound technologies to
developing countries. According to this
country, Rio+20 should, inter alia, lead to
the promotion of the transfer of advanced
technologies, including cleaner technologies
in order to support developing countries in
the development of renewable energies.3?

Brazil

Brazil attaches great importance to the
issue of technology transfer in the context
of sustainable development, considering
such transfers crucial for climate change
mitigation. In its submission to the preparatory
process for the Rio+20 Conference, Brazil,

while recognizing that intellectual property
is crucial for technological innovation, points
out that IPRs can prevent the dissemination
and transfer of clean and other advanced
technologies. Therefore, Brazil stresses that
proposals for “patent pools” or for funding
clean technology transfers need to be
discussed at Rio+20 given the opportunities
they offer.?

While Brazil is also concerned about the use of
trade measures on environmental grounds, its
view is less defensive than those of countries
like Bolivia or Venezuela. In the above-
mentioned submission, Brazil simply stated
that “caution should be taken in adopting
environmentally-based trade measures,
given their potential use as protectionist
instruments, in particular against the exports
of developing countries”.

Argentina

For Argentina, environment-related trade mea-
sures and “green protectionism” have emerged
as key issues in the Rio+20 process.

In its submission on inputs for the Rio+20
outcome document,’* Argentina underlined
the importance of ensuring that environmental
measures are compatible with WTO rules.
“Policies promoting a ‘green protectionism’,
which is reflected in disguised restrictions on
international trade or arbitrary or unjustifiable
discrimination that are incompatible with
the multilateral trading system should not
be encouraged”.

Argentina argues that by applying environ-
mental measures to developing country exports,
the burden of implementing environmental
obligations shifts from developed to deve-
loping countries. Indeed, Argentina considers
such trade measures as non-tariff trade barriers
that must be discouraged. Environmental
measures like carbon footprint schemes and
carbon emission taxes currently in place in
many developed countries serve, according
to Argentina, the economic interest of the
countries applying them. Argentina believes
that contrary to the use of environment-
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related trade measures that create barriers,
the environmental challenges require a
supportive and open economic system that
allows for economic growth and sustainable
development in all countries.

In the same submission, Argentina further
calls upon developed countries to abandon
subsides that have negative environmental
consequences given the harm such protectionist
measures pose for the environment, as well as
for the development of developing countries.

Moreover, Argentina has identified technology
transfer to developing countries as a priority.
Such transfers are for example crucial for the
enhanced utilization of clean energy sources.
In the context of technology transfer, Argentina
stresses the need to think about the role of
IPRs given that they act to prevent effective
technology transfer.

Arab Region

During the Arab Regional Preparatory Meeting
for Rio+20, the Arab states reaffirmed the
view that the green economy shall not serve
as “a pretext to create trade barriers and
environmental standards that are difficult to
implement”.?®> Given the strong reliance of
many Arab countries on oil and gas exports,
the concern over environmental standards
acting as trade barriers is particularly severe
for this region.

In addition to this concern, the Arab states
have called upon developed countries to meet
their commitments vis-a-vis the developing
countries, including technology transfer and
provision of capacity building to support
sustainable development processes in the
region.

African Region

The African region faces numerous develop-
ment challenges and is also the region which is
particularly affected by adverse environmental
impacts, as well as the global financial and
economic crisis, despite its low contribution

to these problems. In this context, the
African states, during the African Regional
Preparatory Conference for Rio+20, reiterated
“that the green economy should not be used
as a trade barrier”.3® They have stressed that
all countries, especially developed countries,
should refrain from implementing unilateral
measures for environmental purposes.

Similarly, at the fourth special session of
the African Ministerial Conference on the
Environment, held in September 2011, the
African countries stressed, inter alia, that
the green economy should not be used as a
justification for the creation of new trade
barriers. The African countries further called
upon developed countries to support green
development initiatives, including the removal
of barriers to trade.*

In the outcome document of their regional
preparatory meeting, the African states further
called for technology transfer and capacity-
building support by Annex | countries for
non-Annex | countries generally, and African
countries in particular, to help them face the
adverse effects of climate change.®

3.4 Analysis and Recommendations

An analysis of the PrepComs*® and other pre-
paratory processes at international, regional
and national levels on the way to Rio+20
suggests that developing countries’ positions
on trade and the green economy generally
revolve around the same main issues:
concerns about or opposition to unilateral
trade measures and green protectionism, and
calls for technology transfer, capacity building
and financing. While developing countries’
positions on trade in the context of the
green economy are not diverse, differences
exist regarding the intensity with which they
articulate their views on these issues. Bolivia
and Venezuela are particularly outstanding in
this regard, with their views on “green trade
barriers” forming the most extreme positions,
while Brazil, for example, is less defensive in
its views.
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While discussions on the way to Rio+20 have
shed light on best practices and on the
economic, environmental and social aspects
of the green economy, the role that trade
can play in the transition to a green economy
requires further debate.

It seems particularly important at this stage
to better identify which role trade has to
play in supporting a green economy from the
perspective of developing countries. A more
comprehensive identification of opportunities
for developing countries with regard to trade
and the green economy is essential, including
a better knowledge of their capacity-building
requirements and technology transfer needs.
As outlined above, it seems key that developing
countries foresee attractive benefits and
incentives from engaging in international trade
of “green” products and services, as there is
often a sense of uncertainty in relation to the
relative and absolute gains that can be derived
from this process.

The Rio+20 process on trade and the green
economy quite often reflects a “negative
agenda”, with the narrative of developing
countries - such as “green protectionism”
dominating over the “positive agenda” - like
new trade opportunities. This can be due to
an insufficient understanding about the real
magnitude of the trade impacts of the green
economy on developing countries at this
point. This in turn can be explained by the
situation that Rio+20 does not have a concrete
mandate on trade-related issues. In this sense,
considerations on what the green economy
should not look like have sometimes prevailed
over more elaborated proposals on possible
ways forward.

Nevertheless, there are also windows of
opportunity for Rio+20 to support the
interface of trade and the green economy.
One important contribution that could result
from Rio+20 relates to the establishment of
specific channels to support future discussions
on trade and the green economy, generating
more knowledge, experience-sharing and
informed discussions among countries, where

the concerns of developing countries could be
further addressed.

Some proposals have already been mentioned
in the preparatory process and could be
further discussed during the conference: (i)
the establishment of a forum for international
cooperation on trade-related green economy
issues, providing regular consultation and
information exchange between countries
and other stakeholders; (ii) a demand-driven
technical assistance programme that responds
to the increasing demand for green economy
capacity building, enhancing productive
capacities in green sectors of national and
regional interest.* If well articulated, these
proposals might be of interest to a broad
range of developing countries, as many of
them have emphasized the need to promote
the exchange of experiences, best practices,
capacity building and technology transfer.

One issue which possibly represents a “low
hanging fruit” is the potential support Rio+20
could provide to the establishment of an
international knowledge-sharing platform to
facilitate countries’ green economy policy
formulation and implementation, a proposal
spelled out in the first version of the zero draft
outcome document of Rio+20. This platform
might be a “menu of policy options, a toolbox
of good practices in applying green economy
policies at regional, national and local levels,
a set of indicators to measure progress, and
a directory of technical services, technology
and financing that could assist developing
countries”.* In addition, such a platform could
also encompass a set of general guidelines
and best practices with respect to trade as
an enabling element of the green economy.
This platform could also promote synergies
with other existing fora and initiatives that
already address green economy perspectives
and challenges, such as the Green Growth
Knowledge Platform (GGKP).#

Finally, it is relevant to reason how trade-
related aspects of the green economy could
be reflected in the eventual establishment of
SDGs or in the formulation of a Green Economy
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Roadmap, topics also being discussed in the
process leading to Rio+20. Therefore, if the
UNCSD calls for the establishment of SDGs,
or if it backs up a Green Economy Roadmap,
those could be valuable opportunities for
mainstreaming the trade dimension while

formulating specific objectives and targets.
A Sustainable Energy Trade Agreement (SETA)
could also be an appropriate initiative in
this context, speeding up the development
and adoption of renewable energy and clean
technology globally.
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4. ISSUES AT THE INTERSECTION OF TRADE AND CLIMATE CHANGE

IN THE UNFCCC NEGOTIATIONS

The United Nations Framework Convention on
Climate Change came into force in 1994 with the
mandate to achieve “stabilization of greenhouse
gas concentrations in the atmosphere at a level
that would prevent dangerous anthropogenic
interference with the climate system”.*® This
section explores the relations between climate
change and trade issues since the onset of
climate change negotiations, placing emphasis
on developing countries’ positions.*4 In addition,
the chapter intends to analyze how trade and
climate change discussions have evolved in the
UNFCCC process.

4.1 Trade in the United Nations
Framework Convention on Climate
Change

A key principle of the UNFCCC is the notion of
“common but differentiated responsibility”.®
Often evoked by developing countries alongside
the negotiation process involving different
issues, this principle is at the heart of some
of the most complex discussions in relation to
climate change action. Indeed, the asymmetric
action it provides for raises concerns that the
competitive position of actors in different
countries will be altered as some will have to
carry significant levels of carbon costs, whereas
others will not. This in turn might prompt
certain countries to take action to preserve
their competitive position, possibly by using
trade-related policies and measures.

Trade concerns have consequently appeared
since the very onset of the Intergovernmental
Negotiation Committee that negotiated the
UNFCCC. This is mainly reflected in the following
Convention Article 3, paragraph 5:

The Parties should cooperate to promote a
supportive and open international economic
system that would lead to sustainable
economic growth and development in all
Parties, particularly developing country
Parties, thus enabling them better to address
the problems of climate change. Measures

taken to combat climate change, including
unilateral ones, should not constitute
a means of arbitrary or unjustifiable
discrimination or a disguised restriction on
international trade.*

4.2 The Kyoto Protocol: Trade
Discussions on Response Measures

and Economic Diversification

The only legally binding instrument to have so far
resulted from the UNFCCC is the Kyoto Protocol.
It was adopted in 1997 and entered into force
in 2005, with its first commitment period from
2008-2012. The second commitment period was
agreed to start by 1 January 2013, ending in
2017 or 2020. The emission reduction targets for
the second commitment period will be decided
during COP 18/MOP8. However, some developed
countries already communicated that they will
not take part in any mitigation efforts under the
Kyoto Protocol.

In line with the principle of common but
differentiated responsibility, developed countries
listed in Annex | of the Convention, so-called
Annex | countries, and which are signatories to the
Protocol, are bound during the first commitment
period to reduce their GHG emissions by 5.2%
compared to their 1990 levels, whereas there are
no such requirements for developing, or “non-
Annex I” countries.

The Kyoto Protocol considers trade, both explicitly
and implicitly, in the following Articles:

2.3 The Parties included in Annex | shall strive
to implement policies and measures under
this Article in such a way as to minimize
adverse effects, including the adverse effects
of climate change, effects on international
trade, and social, environmental and
economic impacts on other Parties, especially
developing country Parties and in particular
those identified in Article 4, paragraphs 8
and 9, of the Convention, taking into account
Article 3 of the Convention. [...]*¥
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3.14 Each Party included in Annex | shall strive
to implement the commitments mentioned
in paragraph 1 above in such a way as to
minimize adverse social, environmental and
economic impacts on developing country
Parties, particularly those identified in Article
4, paragraphs 8 and 9, of the Convention. In
line with relevant decisions of the Conference
of the Parties on the implementation of those
paragraphs, the Conference of the Parties
serving as the meeting of the Parties to this
Protocol shall, at its first session, consider
what actions are necessary to minimize
the adverse effects of climate change and/
or the impacts of response measures on
Parties referred to in those paragraphs.
Among the issues to be considered shall be
the establishment of funding, insurance and
transfer of technology.*

While Article 2.3 specifically refers to trade,
Article 3.14 refers merely to “impacts of response
measures”, which could include a number of
things. As we shall see later in this chapter,
developing countries in particular argue that
trade is one of the more important elements
to address while considering the impact of
response measures.

In addition to the acknowledgement of the
risks related to response measures, subsequent
decisions under the Kyoto Protocol, in particular
Article 16 under 1.CP.10, adopted in Buenos Aires
in 2005, provide for measures to address building
resilience to possible impacts of response
measures, in particular through economic
diversification. Similarly to Article 3.14 of the
Kyoto Protocol, there is no explicit mention
of trade in Article 16 under 1.CP.10. Trade is
however a crucial component in any strategy
towards diversification, particularly in relation to
economic diversification.

Decision 31/CMP.1, taken by Parties to the
Kyoto Protocol in Montreal in 2005 was a ground
breaking agreement between developed country
Parties to the Protocol and developing countries.
The Montreal decision recognizes that minimizing
the impacts arising from the implementation of
Article 3, paragraph 1 of the Kyoto Protocol is

a development concern affecting both industria-
lized and developing countries.®® The decision
therefore commits each Party included in Annex |
to take fully into account the consequences of its
climate change mitigation actions on developing
countries, and to prevent or minimize theiradverse
effects. It further requests that Annex | Parties
provide information regarding their efforts to
implement their commitments under Article 3,
paragraph 1 of the Kyoto Protocol in such a way
as to minimize adverse social, environmental and
economic impacts on developing country Parties.
The decision also invites non-Annex | Parties
to provide information on their specific needs
and concerns relating to the adverse social,
environmental and economic impacts arising
from the implementation, by Annex | Parties,
of commitments under Article 3, paragraph
1 of the Kyoto Protocol. It further requests
Parties included in Annex Il to the Convention to
provide support for that purpose. As a concrete
measure, the Montreal decision calls for the
development of guidelines to help determine if
Annex | Parties are striving to minimize adverse
effects - including the adverse effects of climate
change - on international trade, as well as the
social, environmental and economic impacts on
other Parties, particularly developing country
Parties. Developing countries, especially those in
the G77 and China, have however widely stressed
that several of these actions have not been
properly implemented.

4.3 From Bali to Durban: Trade High
on the Agenda but Discussions

Remain Superficial

As COP 13 took place in Bali in 2007, there was
a major momentum to address climate change.
This was due to several reasons, such as the
discussions triggered by Al Gore’s film “An
Inconvenient Truth” - an eye-opener to many -,
economic analysis in the Stern-report® and
convincing scientific arguments in the Fourth
Assessment Report (AR4) of the IPCC. Against this
backdrop, Parties to the Convention succeeded
in launching a new process to “enable the full,
effective and sustained implementation of
the Convention through long-term cooperative
action”,” the so-called LCA-track. The process
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was set to address a shared vision for long-
term cooperative action, enhanced action on
mitigation, adaptation, technology development
and transfer, and provision of financial resources
and investment.

COP 13 marked the beginning of an era for the
trade and climate change interface. Indeed, for
the first time, trade ministers were convened by
the presidency of the COP, Indonesia, parallel to
the climate negotiations, to specifically discuss
trade and climate linkages.

After Bali, the notion that climate change action
could involve trade distortions and consequently
menace economic development was well
established. Until COP 17, trade issues therefore
appeared in practically all bodies and groups
under the Convention and percolated even to the
“shared vision”. Planned policy measures at the
national level, such as the US attempts to adopt
a domestic climate change mitigation policy,
showed proof of the use of trade tools as they
included draft border carbon measures. In spite
of this development, delegates have witnessed
that any discussion on trade remains superficial
without ever developing in depth into a more
conceptual discussion.>

Over the following years, Parties have been
negotiating language on trade. In particular,
there have been several suggestions to include
language on unilateral trade measures. Positions
have however been so far apart that no agreement
has been reached. The only feasible solution has
therefore been to drop all reference to trade,
other than to merely reiterate the language of
the Convention, such as in the Cancun Accords,
Article 90.

At COP 17 in Durban in 2011, Parties agreed to
launch a new process through the Durban Platform
for Enhanced Action.>* The process aims at
developing a protocol, another legal instrument or
a legal outcome under the Convention, applicable
to all Parties. This process is intended to raise
the level of ambition, with specific mention of
mitigation, so as to close the gap between the
aggregate effect of Parties’ mitigation pledges
in terms of GHG emissions and the aggregate

emissions pathways consistent with having a
likely chance of holding the increase of global
average temperature below 2 or 1.5 degrees
Celsius compared to pre-industrial levels.

This decision may very well represent a para-
digm shift with respect to mitigation and to the
CBDR. Indeed, all Parties will be bound by the
outcome of the process, whereas there is no
explicit mention of the different responsibilities
and capabilities of countries. What this will
mean will have to be defined over the coming
years. Whereas it is not to be expected that
all countries will have to contribute equally,
the decision most certainly paves the way for
expectations of increased mitigation action by
major emitting countries - developed as well as
emerging economies.

Regarding trade, this is a significant development.
Indeed, the concerns for carbon leakage and
distortions to competitiveness through trade
stem from expectations of asymmetrical climate
change action. An increased level of mitigation
action by major economies such as China and
India may contribute to a more level playing field
between these countries and Annex I|-countries,
thereby reducing, while not eliminating, the
competitiveness concerns. At the same time,
it may also result in a pushing of the concerns
further, so that the same concerns appear with
respect to less developed countries with lower or
no mitigation commitments.

4.4 A Forum on Response Measures

Response measures are measures put into place
to address climate change that can have an
impact on the social and economic development
of other countries. Trade is one of the particular
concerns shared by developing countries in this
context. There are two elements to the trade
dimension of response measures. First, response
measures can have an impact on the trade of
other countries. One such example are carbon
standards or labels which can be a purely climate-
related measure that may distort trade. Second,
climate action can take the actual form of trade
measures, of which border carbon measures are
the most notorious example.>
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In the Cancun Agreement of 2010, a process
was launched to set up a work programme and
eventually establish a forum to address the
impacts resulting from the implementation of
response measures. During 2011, the subsidiary
bodies convened special events to this end. In
addition, the secretariat organized workshops to
analyze the issues of response measures and risk
management with regard to response measures.
These were relevant opportunities to engage
in trade discussions through presentations and
submissions made by Parties.

Although the notion of a permanent forum on
response measures was divisive, with developing
countries generally in favour and developed
countries reluctant, the COP 17 in Durban reached
a decision to create a response measures forum.
The forum intends to improve the understanding
of the impact of the implementation of response
measures. Over the years, discussions of
response measures have appeared in as many
as six different negotiations under the UNFCCC.
The creation of the forum, which will be the
designated venue for all discussions on response
measures, will thus simplify and channel the work
previously undertaken in different spaces.

4.5 Related Issues - Agriculture,
Bunker Fuels and Technology
Transfer

In addition to the general references to trade
described above, there are also more specific
trade concerns, in particular related to
certain sectors. In this regard, three sectors
- agriculture, bunker fuels and technology
transfer - will be addressed in this chapter.
These sectors were selected because of
their common presence in documents, their
unresolved character on the trade agenda
and their quantitative importance related
to GHG emissions. For some Parties, these
issues are the most relevant and, for the
community as a whole, they are complex and
even controversial.

4.5.1 Agriculture

The agriculture sector will be significantly
affected by climate change, and trade in
agricultural products will therefore need to
adjust so as to sustain food security primarily,
but also livelihoods, employment, income levels
and economic development more broadly. At
the same time, agriculture is a key sector when
it comes to mitigation, as the sector contributes
by 10-12 percent to global emissions, or as
much as 30 percent when considering land-
use change.>® The sector is therefore likely to
be affected by the competitiveness concerns
discussed above. This is particularly true for
a number of countries. Indeed, the 25 top
food-exporting countries currently produce
82 percent of all the food traded globally,
while accounting for more than 70 percent
of global agricultural GHG emissions.>” Unless
these countries manage to curb their emissions
without reducing production, they will face
difficult trade-offs between mitigation and
export revenues.

Similarly, countries on the “receiving end”
are concerned about the impact on their
economies of response measures undertaken
by their trading partners. Examples of such
measures include carbon standards and
labeling, subsidies for reducing emissions,
border tax adjustments and free emission
allowances under cap and trade schemes.

Yet, climate change adaptation and mitigation
policies, and measures related to agricultural
trade remain ungoverned by the Convention.>®
In Bali, the decision to launch the new process
on long-term collaborative action included a
commitment to take on a sectoral approach,
which has led to agriculture being dealt with
under the LCA-track. Against the backdrop
of difficult discussions relating to trade and
the fact that agriculture discussions have
been linked to another sector - international
transport - agriculture was completely left
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out of the Cancun Agreements. In the Durban
outcome, agriculture has returned, as the LCA
text in Article 75 requests the subsidiary body
for scientific and technological advice (SBSTA)
to consider “issues related to agriculture” at
its next session, with the aim of a decision
during COP 18.%°

4.5.2 Bunker fuels

Bunker fuels, or international transport - in
particular aviation and maritime shipping -, is
an important driver of both trade and human-
induced climate change. Infact, transportis the
fastest growing source of CO, emissions.®® The
regulation of GHG emissions from international
transport potentially means raised costs for
moving goods and people around the globe,
which has implications for trade. Developing
countries situated in remote locations and
with a large trade exposure, such as some
Small Island Developing States (SIDS),*" would
be particularly affected by higher transport
costs.

In terms of governance, the Kyoto Protocol calls
on Annex | Parties to work on international
transport through the International Civil
Aviation Organization (ICAO) and the Inter-
national Maritime Organization (IM0O).®2 A key
challenge is reconciling the IMQO’s specific
principle of “no favourable treatment”¢
and the fundamental ICAO principle of non-
discrimination with the UNFCCC’s principle of
“common but differentiated responsibilities”.

“Bunker fuels” or “bunkers”- as the issue of
international transport is referred to in the
climate negotiations - also remains in the
negotiations under the UNFCCC. However, the
topic was left out again of the most recent
negotiating texts that came out from Durban,
much resulting from the contentious divide
between Annex | and non-Annex | countries is
in this regard.

Developed countries argue that any of their
actions against climate change will remain
futile if the major emerging economies do not
do enough to mitigate their emissions. Indeed,
developing countries account for more than

70 percent of current maritime emissions and
more than 80 percent of shipping capacity is
registered in non-Annex | countries.®* Given this
situation, many developed countries underline
the importance of the IMO and ICAO principles
for regulating international transport.

Developing country Parties - particularly the
biggest developing countries and oil producing
countries - meanwhile have resisted the notion
of a global approach in which they have to
take on emissions reduction obligations. They
point to historical emissions of developed
countries, stressing the principle of common
but differentiated responsibilities. Developing
countries are also reluctant to open a
precedent, such as a sectoral approach,
that requires them to reduce CO, emissions
at the same levels and costs as developed
countries.

There are now two main policy tools for
reducing GHGs in aviation and shipping sectors:
market-based instruments (MBIs) and efficiency
requirements. MBIs would place a price on GHG
emissions, serving two main purposes: (i) being
an incentive to invest in more fuel efficient
ships and airplanes, and to operate them in
a more efficient way; and (ii) offsetting - in
other sectors - transport emissions. Moreover,
MBIs could generate considerable funds that
could be used for mitigation and adaptation
actions in developing countries.®®> The most
recent concern with regard to MBIs is related
to the decision by the EU to include aviation
in its Emission Trading Scheme (ETS) from 1
January 2012.

Important developments with regard to both
MBIs and efficiency standards have also
recently taken place in the maritime shipping
sector. In July 2011, the first global mandatory
GHG reduction regime for an international
industrial sector was adopted. This will lead
to mandatory reduction measures for all ships
from 2013 coming from the implementation
of the Energy Efficiency Design Index (EEDI)
for new ships and the Ship Energy Efficiency
Management Plan (SEEMP) for all ships
in operation.%®
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4.5.3 Technology development, transfer and
diffusion

A crucial intersection between trade and
climate change concerns technology develop-
ment, transfer and diffusion. In the context
of the UNFCCC, developed countries are
committed to take all practical steps to
promote, facilitate and finance the transfer
of environmentally sound technologies and
know-how to other Parties, particularly deve-
loping country Parties.®® Furthermore, the
UNFCCC establishes a clear link between the
extent to which developing countries will
implement their commitments under the
Convention and the effective implementation
by developed countries of their commitments
relating to financial resources and the transfer
of technology.®®

For many years, developing countries argued
for the need to take concrete steps and
measures to operationalize these provisions
in a meaningful way. Developed countries,
for their part, have pointed to the absence of
enabling environments and limited absorptive
capacities in recipient countries as the main
barriers to technology transfer.

In 2009, the Copenhagen Accord agreed on the
principle of a Technology Mechanism® intended
to “accelerate technology development and
transfer in support of action on adaptation
and mitigation”.”° Subsequent deliberations
under the AWG-LCA ultimately resulted in
an agreement at the Cancun Conference
(2010), with further negotiations at COP 17 in
Durban (2011)”" to define the scope, functions
and governance of the components of the
Technology Mechanism.”? The decision to
create the Technology Mechanism represents
a positive development, particularly in view
of the long-standing demands by developing
countries for the institutional strengthening of
the transfer “pillar” under the UNFCCC. The
Technology Mechanism has the potential to
move the work on technology transfer under
the Convention from a “static” approach -
based essentially on capacity building and
technology needs assessments - to a more

“dynamic” approach geared towards fostering
public-private partnerships, promoting inno-
vation, catalyzing the use of technology road
maps or action plans, mobilizing national,
regional and international technology centres,
and facilitating joint research and develop-
ment activities.

In the UNFCCC, discussions on technology
transfer and IPRs have been one of the most
divisive issues. On the one hand, industrialized
countries and the private sector tend to
consider IPRs as essential to promote and foster
innovation in the clean energy sector. On the
other hand, many developing countries tend
to view them as a possible barrier to access
existing environmentally sound technologies.
During the course of the discussions since
the Bali Action Plan, developing countries
have made a wide range of proposals aiming
to address the role of IPRs. Proposals include
the exclusion of climate change technologies
from patentability in developing and least
developed countries, the expanded use of the
flexibilities of the Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS)
under the WTO - such as compulsory licensing
to access climate change technologies -, the
sharing of publicly funded technologies, and
the creation of a Global Technology Pool
for climate change that ensures access to
IPRs protected technologies on royalty free
terms for developing and least developed
countries. However, until now there has been
no agreement on the mention of IPRs in the
UNFCCC outcomes.

4.6 Developing Countries’ Perspectives

In addition to the G77 and China, other
groupings of developing countries have been
formed who act together when they have
common interests. This section looks into
a few of these groupings that have joint
interests and that have been active in the
field of trade. It will also provide some more
detail on countries within these groups that
have been particularly active in the trade-
related discussions.
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The G77 and China

An issue often raised in the UNFCCC by the
G77 and China with respect to trade regards
the question of venue: where should the nexus
of trade and climate change be discussed? The
group generally claims that trade discussions
should take place in the UNFCCC, so that the
climate community can send a signal to the
WTO. Specifically, the group is in favour of
the now adopted response measures forum.
Such a forum could, according to the group,
serve for

“Identifying, quantifying and considering
means to address the adverse impacts of
measures taken to mitigate climate change
on developing country Parties.

e Providing support for the integration of
economic diversification into sustainable
development strategies and for facilitating
efforts to achieve economic diversification
in developing countries.

o Encouraging direct investment, in par-
ticular through technology transfer from
developed countries to assist and promote
the economic diversification of developing
countries.

e Addressing the extent to which measures
taken to mitigate climate change that
constitute restrictions to trade raise
concerns for developing country Parties
with respect to their impact on social
and economic development in developing
countries.

e Removing the barriers to effective
technology transfer and of financial
resources necessary to respond to mitiga-
tion measures”.”3

One issue that has catalyzed this union is
the opposition to the use of unilateral trade
measures. The group argues that through such
measures, developed countries would be passing

on their mitigation burden onto developing
countries, thereby contravening the principles
of the Convention.” Measures that the group
has mentioned explicitly in this context are
border carbon adjustment measures, carbon
taxes and carbon footprint labels.

The G77 and China, in 2008, proposed the
institution of the Technology Mechanism,
together with the establishment of a strong
Executive Body and regional technology
excellence centers.”” In the same proposal,
the group called for the establishment a
Multilateral Clean Technology Fund (MCTF).
The idea was that the Fund would provide
financial resources linked to technology
transfer, inspired by the Multilateral Fund for
the Implementation of the Montreal Protocol
on Substances That Deplete the Ozone Layer
(1990).7 The recent establishment of the
Technology Mechanism partially satisfies the
G77 and China proposal, although financing
issues remain undecided. In 2011, the groups’
inputs were mainly focused on governance
issues, concerning the mission, functions and
funding of the Climate Technology Executive
Committee.”” In the group’s view, the CTCN
should, for example, report to the Technology
Executive Committee.

Within the G77 and China, a few members
have been particularly active with regard to
trade. One country to highlight in this context
is Argentina, who frequently coordinates the
G77 on matters related to trade. Argentina
advocates the notion that trade should be
discussed in the UNFCCC, and more particularly
in the forum on response measures, so that the
UNFCCC can send a signal to the WTO that will
help the trade body interpret trade rules while
taking climate change concerns into account.”
The country is fiercely opposed to unilateral
measures and, more broadly, to market-
based measures in climate change mitigation.
Argentina has made a number of submissions
outlining these arguments together with a
number of other developing countries.”®
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One submission, for example, states the
following:

Decides that the developed country Parties
shall not resort to any form of unilateral
measures, including tariff, non-tariff, and
other fiscal and non-fiscal border trade
measures, against goods and services from
developing country Parties on any grounds
related to climate change, including
protection and stabilization of climate,
emissions leakage and/or cost of environ-
ment compliance; recalling the principles
and provisions of the Convention, in
particular Article 3, paragraphs 1, 4 and 5,
Article 4, paragraphs 3, 5 and 7, and taking
into account the principles of equity, com-
mon but differentiated responsibilities and
respective capabilities and the obligations
of the developed country Parties to provide
financial resource, transfer technology and
provide capacity building support to the
developing country Parties.?°

The African Group

The African region suffers greatly from
climate change but lacks capacity to respond
to the crisis. At the same time it is, with a
few exceptions, only a minor contributor to
climate change. Against this background,
the region is striving for a common position
on climate change. This is however being
challenged by important differences between
the 54 countries in the African group, both in
terms of economic development and carbon
emissions, and by political tensions between
countries. Close economic ties to China, as
well as oil-exporting of some African countries
are also likely to make it more difficult to
come to a common position.?!" Nevertheless,
the region is emerging as a group with an
increasing weight, and when acting as such
can have a significant impact in multilateral
processes. African countries are no longer
afraid to say no in global negotiations, such
as on trade and climate change.? The new
Africa that has emerged since the 1990’s has
developed an agenda for the region which is
marked by pragmatism.

On the issue of trade, there are a few common
positions. In particular, the African Group,
together with other developing countries, has
contributed to a few submissions where strong
language is put forward, prohibiting the use of
trade measures for any reason.®

The African Group has also underlined the
need to further engage in, and understand
the impact of response measures, particularly
trade and climate change, within the context
of a forum on response measures.’* The
group has expressed a concern that measures
to address climate change that will impact
on trade are likely to proliferate, and that
such measures could be referred to the WTO
dispute settlement mechanism, “where panels
and arbitrators will make judgments based on
unclear rules and disciplines”. At the same
time, the group argues that the WTO will
not be able to address these issues given the
current stalemate of the Doha negotiations.
Therefore, the Africa Group argues that

Parties and Member States should begin to
think about these risks in a more systematic
and coherent manner to avoid a situation
where UNFCCC outcomes increasingly clash
with trade rules. Through a dedicated
forum to discuss these issues, we could
begin to identify the range of measures
that are relevant in this regard and to
think about how they should be designed to
minimize risks to trade, while addressing
our objectives under the Convention.

In 2011, the African Group took part in a joint
submission with Argentina, Brazil, China, India
and six other developing countries to stress
the importance of using existing flexibilities
in the international IPR regime to access
climate-friendly technologies. In particular,
the group referred to the TRIPs Agreement to
reaffirm that “each Party retains its right to
grant compulsory licenses and the freedom
to determine the grounds upon which such
licenses are granted”. The flexibilities provided
by the TRIPS Agreement “may be used to the
fullest by the developing countries to address
adaptation or mitigation of climate change, in
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order to enable them to create a sound and
viable technological base”.?

The African Group also stresses the urgent need
to address the issue of technology transfer,
including the identification and removal of
barriers preventing access to climate-related
technologies and the appropriate treatment
of IPRs, as well as the removal of patents on
climate-related technologies for non-Annex |
Parties.?

The ALBA Group

The Bolivarian Alliance for the Peoples of
Our America (ALBA) is a group of nine Latin
American countries®” that coordinate their
climate change positions. The group’s climate
radicalism and its north-south divide rhetoric
make the alliance a discernible player in
international climate change negotiations.®
In addition to supporting an ambitious limit
to temperature rise of one degree Celsius
compared to pre-industrial levels, the ALBA
Group wants industrialized countries to
contribute six percent of their Gross Domestic
Product (GDP) for climate financing in
developing countries.?® The ALBA Group has
established an image of itself as a divisive force
in climate change negotiations, particularly
through its behaviour at COP 15 in Copenhagen,
where some of its members, including Bolivia,
Cuba, Nicaragua and Venezuela, were being
held responsible for the not legally binding
character of the Accord.”®

The ALBA Group has not articulated much of
a common position with regard to trade and
climate change. The group has however made
clear that it rejects the use of market-based
mechanisms for climate change mitigation,
although Ecuador holds a less radical view on
this issue.”

The countries mainly responsible for the groups’
coordination of positions - Venezuela, Bolivia,
Ecuador, Cuba and Nicaragua - have further
stressed the importance of access to technolo-
gies by developing countries for climate change
mitigation. These countries have expressed

the need for the “funding and inventory of
appropriate technologies, free from intellectual
property rights, particularly patents”.”

Venezuela and Bolivia are among the most
active Parties in the matter of IPRs. These
countries stress that “the Parties shall ensure
that intellectual property rights and agree-
ments shall not be interpreted or implemented
in a manner that limits or prevents any
Party from taking any measures to promote
mitigation of climate change”. To promote
technology transfer and diffusion, Venezuela
and Bolivia propose, inter alia, the creation
of global pools for environmentally-friendly
goods and technologies, differentiated prices
between developed and developing countries
and time limitation for patents on climate-
friendly technologies.”

Bolivia appears to be particularly firm in its
view on unilateral measures and market-based
mechanisms for climate change mitigation. In
its draft decision for COP 17, submitted to the
UNFCCC secretariat, Bolivia clearly expressed
its opposition to unilateral measures against
goods and services from developing country
Parties on any grounds related to climate
change.*

In line with the common ALBA position, Bolivia
strictly opposes the use of market-based
mechanisms to curb GHG emissions - a view
which, according to Bolivia, is supported by
“recent obvious and massive market failures”.?
An international carbon market to help Annex |
Parties meet their commitments or to finance
climate actions in developing countries is
therefore not acceptable for Bolivia.”® This
strong opposition to market mechanisms under
the Convention was a critical reason for the
country’s rejection of the Cancun Agreements
at the COP 16 in 2010, where it was the only
Party to object the outcome.

Bolivia has further clear views with regard
to technology transfer and intellectual
property, claiming that climate change related
technologies must fully rest within the public
domain. Bolivia argues for the free transfer of
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technologies to developing countries to help
them curb emissions, stressing that IPRs should
not constitute barriers to such transfers.””

Similarly, Venezuela has a strong opinion
about the effectiveness of market-based
mechanisms, claiming that these do not
promote climate change mitigation, but instead
shift the mitigation burden from developed to
developing countries.®®

Regarding technology transfer and intellec-
tual property, Venezuela has stressed the
importance of removing barriers and other
constraints on environmentally sound tech-
nologies and to limit and reduce time patents
on such technologies. This, Venezuela argues,
is crucial to ensure that no Party is prevented
from implementing climate change mitigation
measures.”’

On response measures, Venezuela has stressed
that climate change measures adopted by
developed country Parties have impacts on
developing countries. The country therefore
calls upon developed countries to minimize
the impacts of such measures on developing
country Parties so that their development
potentials and poverty eradication are not
undermined.’® Given its view on response
measures, Venezuela has been a clear
proponent of the establishment of a permanent
forum on response measures, arguing that
“most developing countries lack the capacity
to assess the scope and magnitude of the
negative consequences of the implementation
of response measures on their own”."

In the context of response measures,
Venezuela has clearly stated that unilateral
trade measures like border carbon adjustment
tools, labeling schemes, subsidies or free
allowances of emission permits in emissions
trading systems must be avoided due to their
potential to create distortions in international
trade.'? Like other developing countries,
Venezuela considers unilateral measures as
threats for developing countries.

The Alliance of Small Island States (AOSIS)

The Alliance of Small Island States (AOSIS)
is a coalition of 43 small island and low-
lying coastal countries that share similar
development challenges and concerns about
the environment, especially their vulnerability
to the adverse effects of global climate
change. Members and observers are drawn
from all oceans and regions of the world:
Africa, the Caribbean, the Indian Ocean, the
Mediterranean, the Pacific and the South
China Sea.

As the mere existence of many AOSIS
members is threatened by climate change,
notably through rising sea levels, a primary
objective of the group in the climate change
negotiations is to ramp up mitigation efforts.'®
Other common characteristics are that the
members’ economies often rely to a high
degree on natural resources such as agriculture
and fisheries, as well as on tourism. As these
sectors are likely to be affected both by climate
change itself and by mitigation polices, AOSIS
members have similar interests when it comes
to needs for adaptation and, in particular, for
building resilience and striving for economic
diversification.'”® In addition, the physical
remoteness of many members makes them
vulnerable to possible regulations of emissions
from international transport.

Reflecting these common concerns, the alliance
made two submissions on the forum on the
impact of response measures in 2011.'% In the
first one, AOSIS specifically mentions potential
impacts of possible mechanisms and measures
to regulate emissions from international
transport (air and maritime) as elements that
could be encompassed by the work programme.
Interestingly, in contrast to most developing
countries, the alliance also highlights the need
to better understand both the positive and
negative impacts of response measures.

The group considers the development, transfer,
diffusion and deployment of technology
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of crucial importance in the global effort
to mitigate climate change. Members also
underline the importance of finding adequate
financial resources to promote technology
transfer. In particular, “[s]Juch financing
should be made available to defray and/or pay
for the cost of Intellectual Property Rights or
pay for alternative access regimes”.'% AQSIS is
further in favour of flexible measures on IPRs
for climate-friendly technologies.

Singapore, a member of AOSIS, expressed its
view that trade, per se, is not a mandated
negotiating item in the Bali Action Plan and
that the WTO is the only competent body
for multilateral rule-making in the domain
of international trade. Nonetheless noting
the textual proposals on the use of unilateral
trade measures, Singapore has proposed that
discussions on trade in the UNFCCC should be
guided by anumber of elements.'”” In particular,
the country emphasizes the importance of
free and open trade.'® In addition, Singapore
provides arguments for a positive trade agenda,
stressing that “Trade openness and markets,
including climate friendly goods and services,
is the appropriate response to complement
UNFCCC efforts to combat climate change”.
Singapore further argues that “Parties should
consider the removal of market distortions as
this can facilitate a more rational and efficient
use of natural resources. The removal of
market distorting measures can also have a
positive impact on global efforts to address
the adverse impacts of climate change”.'®®

Like the majority of developing countries,
Singapore rejects the use of trade restrictions
to achieve the objectives of the UNFCCC.
However, a major difference is that it uses
language faithful to the spirit of the Convention
compared to the considerably stronger language
used by a number of developing countries
quoted above'®, which does not include the
disclaimer of “arbitrary or unjustifiable”. The
position is further articulated in the following
submission:

[...] No Party should seek recourse to
trade restrictions. Trade restrictions are
not, and will never be, the answer to the

climate problem. First, trade restrictions
create market distortions; Second, they
have adverse effects on trade; Third, they
will be inconsistent with UNFCCC Article
3.5 and the WTO Agreements; Fourth,
they will be adversarial. They will invite
retaliatory actions and distract and create
an unfavourable climate for international
cooperation at the UNFCCC. In sum, trade
restriction is a lose-lose proposition. It will
neither assist economic development nor
the attainment of climate change-related
objectives. [...]""

The BASIC Group

The BASIC countries are a group of four
key emerging economies Brazil, South
Africa, India and China - formed as a result
of fragmentation within the G77 group and
increased pressure from developed countries
who demanded that large developing countries
take on reduction commitments."? Indeed, in
2008, the BASIC countries jointly accounted
for over 31% of global GHG emissions."* The
group has also come together as a result of
broader geopolitical developments, as their
“weight” has lately increased in international
affairs and in the global economy."*

The group shares a climate coordination plat-
form aimed at advancing a common position in
climate change negotiations and to encourage
collaboration on mitigation and adaptation.
As part of their common position, the BASIC
countries demand GHG emission reduction
commitments from developed countries as
well as funding for developing country climate
change mitigation and adaptation actions.'®

The group’s common position on trade and
climate change rests particularly on its
opposition to wunilateral trade measures
on any grounds related to climate change,
such as the protection and stabilization
of climate, carbon leakage or the costs of
environmental compliance."® During the
seventh BASIC Ministerial meeting in May
2009, the countries reaffirmed that unilateral
approaches are incompatible with the
provisions and principles of the Convention.
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They demanded that “issues with regard to
maritime and aviation emissions, agriculture
and HFC’s [hydrofluorocarbons] should also be
addressed in accordance with the provisions
and principles of the Convention”."”

At a following Ministerial meeting in August
2011, the BASIC Group made clear that they
are concerned about unilateral climate change
measures due to their negative effects on third
countries. They specifically expressed their
concern over the use of unilateral measures in
the transport sector, referring to the decision
of the EU to include aviation in its ETS.'®

The BASIC countries share the concern that
cooperative sectoral approaches and sector-
specific actions undertaken in the name of
climate change may effectively constitute a form
of “arbitrary or unjustifiable discrimination or
a disguised restriction on international trade”,
particularly on exports from developing
countries. The group therefore stresses that
such approaches and actions shall not form
barriers or lead to distortions in international
trade, but must respect an open international
economic system, so that development and
poverty eradication in developing countries
are not undermined."”’

Intellectual property is of particular impor-
tance to the BASIC countries. The group has
stressed on several occasions the urgent need
to promote and enhance cooperative action
with regard to the development and transfer
of environmentally sound technologies covered
by IPRs to developing country Parties.'® In a
submission to the UNFCCC secretariat in June
2011, the BASIC countries, amongst other
Parties, argued that “the flexibilities of the
international regime of intellectual property
as articulated by the TRIPS Agreement may
be used to the fullest by the developing
countries to address adaptation or mitigation
of climate change, in order to enable them
to create a sound and viable technological
base”.””" Moreover, in November 2011 the
BASIC countries issued a joint statement to
back up the Indian proposal to include IPRs in
the agenda of the COP 17.'22 Finally, the BASIC
group asked the Conference to clarify the link

between the Technology Mechanism and the
future Green Climate Fund.

Agriculture is another issue area that has
received attention from the BASIC Group in
the context of trade and climate change. In
line with their general opposition to unilateral
climate change measures, the countries stress
that cooperative sectoral approaches and
sector-specific actions shall not compromise
food security.'?

Within the BASIC Group, India is particularly
vocal on trade issues. In a presentation given
at the UNFCCC on unilateral trade measures,'?*
India stressed that it “firmly believes that
trade measures are not the appropriate means
to address climate change”. In this context,
the country reiterated its view on the need to
transfer environmentally sound technologies
and to enable access to technologies protected
by IPRs.

In a submission to the UNFCCC in September
2011, India further made a proposal for the
inclusion of additional agenda items in the
provisional agenda for COP 17.' One of the
items concerned unilateral trade measures,
while another demanded the inclusion of access
to mitigation and adaptation technologies and
related IPRs."”® The Indian proposal for the
inclusion of these two additional items for
discussions at COP 17 underlines the importance
the country attaches to these issues.

The League of Arab States

The Arab League - officially League of Arab
States, with twenty-two members located in
Northern Africa and the Middle East - was
established in 1945 to promote, encourage and
coordinate relations and common measures
between Arab states. Among the members
of the Arab League are some of the world’s
major oil producing and exporting countries.
Consequently, their economies will require
considerable restructuring over the coming
decades to address the decreased demand of
their primary export good. Response measures
and economic diversification are therefore of
great priority to them. In particular, the group
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has signaled areas that need to be addressed
in future work:

o “Assessing further modeling work to
determine, with less uncertainty, the
magnitude of the impact of response
measures and to assess the impacts of
response measures on individual Arab
countries.

¢ Modeling and assessing the effects of
policies, such as market approaches (taxes,
subsidies, cap-and-trade) on the economies
of Arab countries, especially those of the
oil exporting countries.

o Addressing the inability to fully disaggregate
the impacts of a suite of climate change
measures and mechanisms given the
intricate linkages between national and
international economies, and the complex-
ities among different sectors”.'?’

On trade, the Arab League adheres to the
broad segment of developing countries that
are strongly opposed to unilateral measures.
In 2011, the group supported the two
submissions rejecting the use of unilateral
trade measures for climate change purposes
quoted above,'” and reiterated its position
in a joint statement in Durban together with
India, China, Venezuela and Argentina under
the LCA."»

The Organization of the Petroleum Exporting
Countries (OPEC)

The Organization of the Petroleum Exporting
Countries (OPEC) is a developing-country inter-
governmental organization with an agenda and
a membership partly overlapping with the Arab
League.”® The organization’s members share
as common characteristics rapidly growing
and very young populations, and economies
highly dependent on oil export revenues.

Consequently, OPEC trade concerns in the
context of climate change are mainly related
to loss in export revenues and loss from
shifting OPEC’s economies toward industries
where they have less of a comparative

advantage. Members are further concerned
about reduced domestic demand for goods
and services, higher costs of imports, trade
barriers, higher financing costs and social
spillover effects as a result of climate change
mitigation measures.™!

Saudi Arabia, a member of both OPEC and the
Arab League, has been one of the most active
Partieswithregardtoissuesrelatedtotheimpact
of response measures during the last decade.
The country’s concerns are mainly related to
the theoretical reduction of oil consumption
and arise from the heavy dependence of
Saudi Arabia on oil. Due to possible future
implications on oil trade, Saudi Arabia has
proposed the development of a detailed work
programme based on the examination of policies
and impacts, leading to the development of
both impact reduction and resilience building
measures. In a number of submissions, Saudi
Arabia articulates its concerns with respect to
trade in greater detail. One concern relates to
the adverse effects of unilateral measures like
subsidies, free allowances and border tariff
adjustments against developing countries’
goods and services. Saudi Arabia has also
expressed its concerns with regard to adverse
spillover effects of trade and market barriers
on the social, environmental, and economic
opportunities in developing countries, as
well as on the investment opportunities. The
country has further shown a preoccupation
with the effects of policy measures like border
carbon adjustment schemes on the social and
economic growth of exporting developing
countries, with the effects and costs resulting
from shifting production and export patterns
and with the impacts of eco-trade barriers
on the supply chain of production, export,
and procurement patterns of developing
countries.'3?

Saudi Arabia has also outlined a number of
priorities for reducing the impact of response
measures, which includes the promotion
of a supportive economic system and the
progressive reform of market imperfections,
fiscal incentives, tax and duty exemptions
and subsidies in all GHG-emitting sectors, as
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well as the removal of subsidies associated
with environmentally unsound and unsafe
technologies. Saudi Arabia further calls
for measures to make sure that IPRs do not
become a barrier to the transfer of climate-
friendly technologies.’

4.7 Analysis and Recommendations

Although trade is closely linked to climate
change mitigation and adaptation, and
constitutes a main concern for Parties to
the UNFCCC, negotiations so far lack depth
in this area. This is linked to the fact that
there is no consensus on where and whether
to address trade at all in the UNFCCC. The
assessment above shows that as a general rule,
developing countries are however concerned
about how trade will be affected by climate
change and the related policies, and are
favourable to having such a discussion in the
UNFCCC. More specifically, the now adopted
forum on response measures is a space that
many deem appropriate for at least parts of
these discussions.

The mainstream view of developing countries
on trade and climate change is to be strongly
opposed to unilateral trade measures. This
refers back to trade discussions that have taken
place to a great extent outside of the UNFCCC
negotiations since COP 13 in Bali, which involve
threats of imposing border measures and to
include international transport in domestic
carbon schemes. Yet, the articulation of the
concerns remains very basic. The language is
often very far-reaching in that it is prohibitive
of “any form of unilateral measures”. This
fails, however, to recognize that at this point
of climate change governance, where there is
no multilateral agreement for mitigation such
as a global carbon price or global sectoral
solutions, there is not much but unilateral
measures. At the same time, such sweeping
language also misses to single out climate
measures that are potentially harmful to trade,
while being primarily climate policies, such as

carbon standards or emissions trading schemes.
In order for countries to be able to articulate
their positions, they would need first and
foremost a forum for having a discussion about
trade and climate change, and second a better
understanding of the actual links between
trade and climate change, and the potential
relevance for their respective economies.

Concerns for carbon leakage and distortions
to competitiveness through trade are of
crucial importance in relation to climate
change mitigation. Indeed, they are often
being stated as a key reason why countries
face difficulties in putting in place effective
domestic climate mitigation policies. Although
the concerns are generally given more weight
than what can currently be explained by any
empirical evidence, this does not reduce their
impact. Therefore, if countries are to be
able to enhance climate change action, it is
important that these concerns be addressed,
preferably within the context of the UNFCCC
and the new Durban Platform. Scrutinizing
and analyzing the risks for leakage can both
reduce the perception that unilateral measures
are futile and damage competitiveness, and
allow countries to work together to identify
appropriate measures for reducing the risks of
leakage. This could contribute to an enhanced
mitigation action.

Finally, a priority shared by the majority of
developing countries is the need for enhanced
transfer of technology. In this context, it is
relevant to acknowledge the positive role
trade can play in the promotion of technology
transfer related to climate change mitigation
and adaptation - an issue that has not been
explored to its full potential. Indeed, the
nexus between technology transfer and trade
is not sufficiently taken into consideration in
UNFCCC discussions on technology transfer.
The extent to which trade can contribute
to the diffusion of environment-friendly
technologies, for example, certainly merits
further examination.
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5. ISSUES AT THE INTERSECTION OF TRADE AND CLIMATE CHANGE

IN THE WTO PROCESS

This section addresses developing country
concerns and positions relating to climate
change in the context of the work undertaken
at the WTO. For this purpose, the chapter is
divided into five sections: (i) an introduction
to the provisions of the WTO Treaty relevant to
climate change and sustainable development
and how they have been applied in actual
WTO practice and cases; (ii) the relevant
work and the evolution of discussions in the
Committee on Trade and Environment; (iii)
the state of play and potential progress in the
relevant negotiations mandated by Article 31
of the Doha Ministerial Declaration; (iv) the
developing country perspectives on issues at
the intersection of trade and climate change as
articulated in the WTO; (v) a section providing
analysis and recommendations.

5.1 The WTO’s Sustainable Development
Mandate and Case Law Pertaining
to Climate Change

The WTO’s sustainable development objective
dates back to 1994, when the preamble of
the agreement establishing the organization
supported “the optimal use of the world’s
resources in accordance with the objective
of sustainable development, seeking both to
protect and preserve the environment and to
enhance the means for doing so”.'*

Accompanying the preamble and agreements
establishing the WTO was a ministerial decision
directing the WTO General Council to establish
a Committee on Trade and Environment (CTE),
a decision referred to in the Rio Declaration and
Agenda 21, thereby further grounding sustainable
development and environmental preservation
objectives into the trading system. The decision
affirmed that “there should not be, nor need
be, any policy contradiction between upholding
and safeguarding an open, non-discriminatory
and equitable multilateral trading system on the
one hand, and acting for the protection of the
environment, and the promotion of sustainable
development on the other”."¢

Already back in 1994, the work programme of
the CTE foreshadowed the future intersection
of work at the WTO and the UNFCCC, particularly
relating to carbon taxes and carbon footprint
labeling, when it required the CTE to “address
[...] the relationship between the provisions of
the multilateral trading system and (i) charges
and taxes for environmental purposes; and
(i1) requirements for environmental purposes
relating to products, including standards and
technical regulations, packaging, labelling and
recycling”.’”” These provisions have served as a
basis for recent work in the committee dealing
directly with the climate change issue of border
carbon tax adjustments.

To complete the constitutional aspects of
the WTO interface with climate change and
environmental concerns, one must look at the
Article XX chapeau - which reflects Principle
12 of the Rio Declaration, Chapter 9 of Agenda
21 and Article 3, Paragraph 5 of the UNFCCC
Convention - and, in particular, at the provisions
contained in Articles XX (b) and XX (g) of GATT
1994. These twin provisions in Article XX are
the traditional GATT 1947 exceptions that were
intended to give policy makers the necessary
leeway to ensure domestic environmental
measures could not be negated by liberal
trade policy obligations, while also providing
trade policy makers the counterpart assurance
(embodied in the chapeau) that environmental
policy measures would not be used as a tool for
trade protectionism:

GATT 1994 Article XX:

Subject to the requirement that such
measures are not applied in a manner
which would constitute a means of arbitrary
or unjustifiable discrimination [..], or a
disguised restriction on international trade,
nothing in this Agreement shall be construed
to prevent the adoption or enforcement by
any contracting party of measures:

(b) necessary to protect human, animal or
plant life or health;
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(g) relating to the conservation of exhaustible
natural resources if such measures are made
effective in conjunction with restrictions on
domestic production or consumption;

These Article XX provisions, in conjunction
with the 1994 preamble and the ministerial
decision creating the CTE, paved the way
for international trade and environmental
commitments to become intertwined within
the WTO.

What follows from 1994 is a period, continuing
to today, in which the WTO'’s judicial organ,
the Appellate Body, confronts the difficulty
of interpreting this WTO law relating to the
environment, with its decisions clearly having
implications for the interrelation between
climate change and trade policy.

The WTO case law pertaining to climate
change and low-carbon growth

Early on, the Appellate Body pronounced
on the importance of Article XX exceptions
for preserving domestic policy sovereignty
regarding environmental and climate change
concerns, and the fact that Article XX (b)
and (g) exceptions were to be interpreted
in a dynamic and not a static manner.’® US
Gasoline, a case brought by Venezuela and
later Brazil that challenged the application
by the US of stricter rules for imported than
for domestically refined gasoline, was in no
way a challenge of countries’ rights to set
environmental standards. Importantly, through
the case, the clear guideline of state autonomy
was set: “WTO Members have a large measure
of autonomy to determine their own policies
on the environment (including its relationship
with trade), their environmental objectives
and the environmental legislation they enact
and implement”."°

However, as well stated in US Gasoline, the
autonomy to enact environmental measures
“is circumscribed only by the need to respect
the requirements of the General Agreement”,
i.e. the need to respect the chapeau of Article
XX."® This boils down to the requirement that

the environmental measure be made in good
faith and not be an arbitrary or disguised trade
restriction. The good faith test is hard WTO
law and international law that can be expected
to continue in its stringency.™

In US Gasoline, for example, the Appellate Body
determined that the US law was primarily aimed
at the “conservation of natural resources”,
thus coming within the scope of Article XX
(g). This underlined the general recognition by
the Appellate Body of a country’s autonomy to
set environmental standards. However, at the
same time the law was seen to constitute an
“unjustifiable discrimination”."* The US hence
failed the good faith test and was not granted
an exception under the Article XX provisions.

Moreover, it is also important to avoid a loose
or superficial use of climate change mitigation
or low-carbon growth reasons. In China
Raw Materials, the WTO Panel found little
credibility in the extensive claims of climate
change mitigation justifications to support
either an Article XX (b) or (g) exception for
export restrictions on energy intensive and
highly polluting products.'

[A] Member must do more than simply
produce a list of measures referring, inter
alia, to environmental protection and
polluting products. It must be able to show
how these instruments fulfil the objective
it claims to address. [..] The documents
[...] do not sufficiently indicate that the
export restrictions seek to reduce pollution
resulting from the production of EPR [Energy-
intensive, highly-polluting, resource-based]
products.'

There must hence be a demonstration - past,
present or future - of a material contribution
of the measure to the achievement of the
climate change objective. This was not the case
in China Raw Materials. In the recent report
on this case, the Appellate Body found that
China’s export restrictions on EPR products
were not justified on resource conservation or
environmental protection measures, therefore
failing to fulfil the Article XX exceptions.'*
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Two other cases have also been filed which will
test the WTO consistency of Canadian subsidies
and government procurement programmes that
are expressly designed to promote renewable
energy and green economic growth. The
challenges before the WTO panels are mainly
based on the Province of Ontario’s imposition
of substantial domestic content requirements
in its Feed-in Tariff Programme for renewable
energy projects."® There will certainly be
more room for debate on policy coherence and
conflict of norms relating to the intersection
of trade rules and climate change mitigation
measures.

5.2 Climate Change Discussions in
the Committee on Trade and
Environment

The CTE was established with the objective
“to coordinate the policies in the field of trade
and environment”.'” To achieve this objective
of coordination, the committee possesses only
two powers in its capacity as a subsidiary body
of the WTO General Council: (i) to identify
the connectivity and interaction of trade and
environment measures in order to promote
sustainable development, and (ii) to recommend
or propose the modification of any WTO rules in
order to promote the mutual supportiveness of
trade and environment measures towards the so-
called triple win of trade, the environment and
sustainable development goals while balancing
the need to avoid protectionist pressures with
the need to be responsive to environment
objectives."®

Given the committee’s core objective of
coordination and its limited authority, the
committee needs to act as a forum for informed
debate on how trade and environment measures
are interlinked and to be coordinated to avoid
or minimize regulatory conflict. Despite its
limitations, the CTE provides a powerful tool
for governments to achieve a coordinated
approach towards trade and environment
measures, and more particularly for this paper,
an approach towards climate change mitigation
related trade issues.

The early history of the committee was
characterized by a sharp divide between
members wishing to directly discuss climate
change mitigation and adaptation issues and
those members believing it was not within, or
would not be useful to the committee’s work.™
More recently, the committee has shifted
towards accepting that climate change issues
are an integral part of the committee’s work
programme.

A time marker - in what is concededly a
gradual and still continuing transition - was the
committee’s 10 July 2009 meeting at which it
agreed to commence discussions directly on
the topic of the relationship between trade
and climate change, and on developments in
other fora, as well as to have further informal
sessions on the findings of the WTO-UNEP
Report on Trade and Climate Change.”™® The
report is noteworthy for being the first attempt
to articulate in simple terms the theoretical and
scientific linkage between trade policy, trade
measures and actual trade volumes to climate
change and levels of carbon emissions.

Section 5.4 provides an overview of developing
country positions on specific climate change
policies and measures that have actually been
brought before the committee as intersecting
with specific trade rules. According to the CTE
mandate, issues covered therefore include
carbon-related charges and taxes; carbon
footprint labeling and standard-setting; market
access impacts of environmental measures;"™ as
well as technical assistance, capacity building
and expertise-/experience-sharing.'?

Theissue of border carbon adjustment measures
has been a sensitive topic in the committee.
It relates directly to the legal question of the
WTO consistency of additional costs and taxes
being imposed at the border to address climate
change mitigation and carbon leakage issues.
There is also the related question of arriving
at an objective or universal basis for such
carbon adjustments. Border measures were
discussed as potential subjects of conflict with,
or exceptions to, certain WTO rules and it was
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this part of the WTO-UNEP report that had
attracted some controversy and debate at the
10 July 2009 meeting.'

Contrary to border charges and taxes, the work
and discussions in the CTE have been rich and
more frequent over the past three years in the
area of product requirements relating to carbon
footprint labeling and standard-setting, with
the committee meetings extending, for the first
time, beyond the usual one or two meetings in
previous years.'>*

5.3 Climate Change Linkages in the
Special Session of the Committee
on Trade and Environment

The launch of the Doha Development Agenda
(DDA) in 2001 included a specific trade and
environment component calling for agreement
on three specific areas:

o Identifying the relationship and enhancing
cooperative coordination between trade
measures and specific trade obligations
in Multilateral Environmental Agreements
(MEAs) and WTO rules;

o Establishing cooperative mechanisms
between MEA and WTO secretariats including
observer arrangements; and

» Improving market access for environmental
goods and services.'

The last of the mentioned areas allows assessing
the goods categories and the positions of
developing countries and country groupings
with regard to climate change and low-
carbon growth as carried out in section 5.4. In
providing an overview of the state of play, the
next subsection therefore touches upon general
issues of cooperation and coordination cutting
across all MEAs or environmental categories.
Discussions were in many cases aided or informed
by parallel negotiations in the UNFCCC.

MEAs and the WTO and technical assistance
for developing countries

There is a bright spot in the negotiations on
MEAs and the WTO, as well as on technical
assistance for developing countries, as members
have converged on embodying the new rules
in a draft Decision on Trade and Environment
(CTE Decision 1l) as a follow-up some seventeen
years after the first decision of ministers that
created the CTE. It is a modest but at the
same time significant development, given that
the core and single objective of the CTE is to
achieve coordination of trade and environ-
ment regulations.

In this area of the negotiations, developing
countries like India, Argentina and Brazil
expressed their view early on that it would be
difficult to reach agreement on what exactly
is meant by a specific trade obligation (STO)
in an MEA. Many of the reports over the years
have reflected the state of the debate, and the
compromise achieved was founded on members
agreeing not to attempt a prescriptive or static
definition of STOs."® There was therefore not
a strictly developing country perspective in
this regard and in fact Argentina, together
with Australia, contributed much through joint
submissions.’ The progress of discussions and
the extensive work performed at the committee
over the years could, on an illustrative basis,
provide examples of what trade-related
measures in MEAs might constitute an STO, such
as for example the obligation to ban or regulate
the import or export of certain products in the
context of the Montreal Protocol.'® Language in
the draft CTE Decision Il reflects the observation
of Members that “an STO set out in an MEA is
understood to be one that requires an MEA party
to take, or refrain from taking, a particular
trade action”.’®

On the negotiations for facilitating information
exchange with MEAs, incorporated in the draft
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outcome, members have had a long history
of agreeing to the importance of cooperation
and collaboration among the WTO and MEA
secretariats in order to enhance the mutual
supportiveness of trade and the environment.'?
It was also added that coordination at the
domestic level among relevant government
agencies when negotiating or implementing
WTO rules, as well as when negotiating and
implementing STOs set out in MEAs, ought to be
encouraged.'®' There is likewise a provision for
continuing the sharing of domestic experiences
by members as part of the agenda of the
regular committee on trade and environment.
Other aspects of the draft decision relate to
the granting of observer status to MEAs.'%? The
emerging points of consensus affirm what is
already to a great extent current practice in
the committee and among the secretariats of
the WTO and MEAs.

However, in the area of technical assistance and
capacity building highlighted in paragraph 33
of the Doha Ministerial Declaration, there still
remains some work for developing countries
to obtain full consensus from their developed
country partners, an issue further discussed in
the next section.

After more than seventeen years, it would
be an appropriate step forward if ministers
were able to agree to a second decision on
trade and environment that enables increased
coordination among trade and climate change
regulators.

Market access for environmental goods

Early on, developing and developed countries
were fundamentally divided over the market
access focus of the mandate of paragraph 31
(iii) of the Doha Ministerial Declaration. The
main thrust of the argument of developing
countries was that to be faithful to the mandate
of sustainable development (paragraph 6 of the
Doha Declaration) and the triple win concept
enunciated in paragraph 32, the outcome
will have to involve more than a reduction
of tariffs and non-tariff barriers, and must
demonstrate a clear environmental and develop-
mental benefit.'s3

Over the years, the negotiations proved
contentious.' They would fail, due to the
north-south divide in the negotiations, to reach
an agreement on a theoretical or foundational
methodology (project, list or request and
offer approach) on what product or tariff line
would qualify as tariff and non-tariff barrier
elimination or reduction. In general, developing
countries have manifested concerns about
the list-based approach, arguing that such
lists of environmental goods could end up
reflecting an asymmetry between developed
and developing countries. The preoccupation is
that high-value added manufactured products,
generally produced by developed countries
and imported by developing countries, would
eventually prevail.

However, similar to the compromise approach
of avoiding a prescriptive definition for STOs
in MEAs, members progressed through an
intensification of the negotiations under a two-
step process. Under this process, members
would instead (i) focus on specific submissions
relating to specific tariff lines or products that,
on a without prejudice basis, they proposed
or considered to be environmentally useful
or beneficial,’® and (ii) move to text-based
proposals on modalities and treatment.'¢

In the first part of the process, members’
proposals were categorized - without
prescriptiveness - according to categories that
were by consensus agreed to be environmentally
beneficial, namely air pollution control,
renewable energy, waste management and
water treatment, environmental technologies,
carbon capture and storage, and others."?’

These categories served to anchor what would
eventually be dubbed the reference universe of
408 tariff lines at the 6 digit level that members
had proposed for coverage or inclusion under the
31 (iii) mandate to reduce or eliminate tariffs
and non-tariff barriers.'® By no means can the
reference universe be considered an agreed set
of goods. However, it provided a frame that
allowed discussing and negotiating approaches
on modalities for coverage and treatment. Of
direct interest to the subject of this study are
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the categories with climate change mitigation
impact - air pollution, renewable energy,
environmental technologies and carbon capture
and storage - which represent over 90 percent
of the tariff lines identified.'®

With the reference universe as a frame, the
work of the Special Session of the CTE (CTESS)
intensified in terms of textual submissions and
concrete discussions on coverage and treatment,
as well as on the matter of technology sharing
and transfer. Delegations were challenged in
late 2010 and early 2011 to work on the specific
and concrete elements of coverage to which the
treatment modalities would apply. On coverage,
the intensified work yielded two compromise
proposals - a hybrid approach and a combined
approach - which were put forward in an effort
to bridge the various proposals on the table,
and which could provide a compromise starting
point for structured discussions on coverage.'”®

On treatment, the options presented are quite
limited to the range of tariff-cutting options
from zero to less than zero, or from formula cuts
to more than formula cuts, as well as to options
for greater monitoring and transparency when
it relates to non-tariff barriers. Special and
differential tariff cut proposals of course related
to lesser cuts and to longer time frames.'”!

Technology sharing and transfer

Parallel to their positions in climate change
negotiations in the UNFCCC, developing countries
pushed for making technology sharing and
transfer priority elements of the market access
negotiations. The remaining area of the CTESS
negotiations therefore relates to other cross-
cutting proposals from developing countries on
the propagation and diffusion of environmental
technologies, which also bear direct relation to
the climate change debate. Argentina, Brazil,
China and India have led developing countries in
making proposals in this area as discussed below.
The area of technology sharing and transfer will
probably be key to unlocking the negotiations.
Developing countries have long associated it as
a factor for delivering lasting climate change
mitigation benefits to them.

It is clear from the latest proposals from deve-
loping countries that similar to the debate in
the regular committee, the Special Session
has evolved its discussions towards concrete
and clear-cut options. But the challenge
remains whether there is now the political
will to constructively engage and tackle the
demand of developing countries that the market
access mandate be complemented by effective
technology diffusion mechanisms. Technology
sharing and transfer, provided they are fair and
mutually beneficial, could then serve as the
bridge to generating the triple-win outcome
which, in any event, only becomes possible if an
agreement on market access improvement for
trade in climate change mitigation products is
also reached.

5.4 Developing Countries’ Perspectives

When discussions in the CTE revolved around
whether climate change mitigation and
adaptation issues should or should not be
directly addressed within the committee,
there was no clear divide between developed
and developing countries on this issue.
Nevertheless, it can be said that the EU and
its member states were more inclined towards
the inclusion of this issue, whereas developing
countries, including the main emerging
economies and the United States were more
inclined towards some caution in discussions
about the issue.'”?

On the issue of carbon footprint labeling and
market access impacts, developing countries
have raised their concerns in the 2009 report
of the CTE about “unilateral voluntary carbon
footprint labeling schemes, believing that
these schemes were not based on life cycle
analysis and lacked consistency”."”® Discussions
on carbon footprint and labeling as it relates to
market access concerns then heated up in 2010
with this topic being discussed in detail during
the four meetings of the committee, including
an information session devoted to “Product
Carbon Footprint and Labeling Schemes”."

As summed up succinctly in the 2010 report
of the committee, members across the
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board expressed clear interest in the topic,
particularly as regards:

[...] the competitiveness implications of these
schemes for domestic industry; the cost and
market access impact of these schemes for
developing countries and small and medium-
sized enterprises (SMEs), especially in the
context of multiple, overlapping schemes and
standards; the potential non-neutrality of
carbon footprint methodologies; the lack of
a uniform methodology for calculating carbon
footprints; the risk of discrimination on the
basis of non-product related processes and
production methods (PPMs); the role of carbon
footprint for identifying emissions ‘hotspots’
in the production process; and the relevance
of the TBT Agreement to this discussion."”>

The main concerns of developing countries
related to these standards operating as an
additional technical barrier to trade on exports
from developing countries.

Singapore

Singapore has been vocal in rejecting the use
of protectionist trade measures in the guise
of environmental protection. Moreover, the
country made clear that it is important to ensure
mutual supportiveness and coherence between
the WTO and the UNFCCC. In this context, on
30 March 2011, the country formally tabled a
paper on “Promoting Mutual Supportiveness
between Trade and Climate Change Mitigation
Actions: Carbon-Related Border Tax Adjustments
[BTAs]”."7¢ Singapore clarified that the paper
did not have the intention to change WTO or
UNFCCC rules. Nor was it aimed to bring UNFCCC
negotiations into the WTO. Indeed, Singapore
recognizes the UNFCCC as the competent body
to deal with climate change.

Singapore has further pointed out that the
paper was neither about carbon taxes and
border tax adjustments per se, nor was it meant
to advocate the drafting of rules on these
measures. Instead, these measures were used
as examples to: (i) raise awareness among WTO
experts in the CTE that there were trade-related

proposals tabled at the UNFCCC, and where
these proposals deal with trade rule-making,
the WTO was the competent body to address
them; and (ii) initiate a dialogue to promote
the mutual supportiveness between WTO rules
and climate measures, and ensure that trade-
related climate measures were WTO consistent
and applied in a manner so that they do not
create barriers to international trade."””

On the issue of market access for environmental
goods, when delegations were asked to work on
the elements of coverage to which treatment
modalities would apply, Singapore partnered
with several developed and developing countries
to work on potential compromises. Together
with the delegations of Australia, Colombia,
Hong Kong-China and Norway, Singapore
proposed the hybrid approach - an attempt to
bridge the existing approaches on the table,
from the request and offer proposal, to the
core list approach and the project or integrated
approach. It essentially suggested that members
agree on a limited core set of tariff lines or
products from the reference universe that would
be mandatory for all members. This would
then be complemented by a supplementary or
complementary list, as well as by request and
offer, and project approaches based on the
reference universe.'”®

China

When border measures were discussed at the 10
July 2009 meeting, China, together with India,
stressed that border measures and taxes are
anti-competitive and unilateral, and contrary to
the mandate of seeking a multilaterally agreed
and coordinated approach to carbon leakage.
China also raised concerns that the WTO-UNEP
report could be read as providing a green light
on the WTO consistency or validity of such
border measures under certain conditions."”’

Singapore’s proposal mentioned above prompted
a strong reaction by China, with the country
firmly stating that carbon charges and taxes are
illegal under WTO law, and that the CTE ought
not to serve as a forum for an issue outside the
ambit of the committee’s mandate.'®
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Speaking on the issue of market access
and carbon footprint requirements, China,
together with Saudi Arabia, Argentina, Turkey
and Colombia, expressed concerns about the
difficulty of determining an objective basis
for a product’s carbon footprint. According to
China and these countries, this difficulty would
only provide further grounds for concerns that
carbon-related standards, whether voluntary or
government-imposed, could be used as a means
for restricting trade or exports, particularly
from developing countries.'

Already back in 2007, the Chinese delegation
had voiced serious concerns in the committee
meetings about the increasing use of
environment-related product requirements and
standards:

Chinasaid that in recent years, environmental
requirements had posed serious challenges to
developing countries’ exports, including those
from China. Three trends could be observed
on new environmental requirements. First,
they tended to relate to processes and
production methods (PPMs) rather than end
products. They usually targeted sectors
and products that developed countries had
stopped producing, but of trade interests
to developing countries. Finally, these new
requirements prepared by one country could
create a domino effect encouraging other
countries to follow, which in turn would
increase the difficulties faced by developing
countries.'8?

In addition, technology transfer - flows of know-
how, experience and equipment - is a priority
issue for China. The country has stressed the
importance that IPRs do not become barriers
for technology transfer. The issue of technology
sharing and transferis interestingly an area where
China has signalled an acceptance of linking the
negotiations in the WTO and the UNFCCC. The
country has further proposed linkages between
the WTO and the Climate Technology Centre
Network (CTCN) currently being conceptualized
under the UNFCCC as one of the means to
implement technology transfer commitments. As
one step further, China proposed the creation of

a Trade and Environment Fund that could finance
joint research and development, and facilitate
transfer of environmentally sound technologies
and the like at reasonable prices.'

India

On the issue of border carbon adjustment
measures, India has clearly stated its view
that it considers border measures and taxes
anti-competitive and unilateral, and further
sees them as a contradiction to the mandate
of developing a multilateral and coordinated
approach to the problem of carbon leakage. India
has also raised its concern about the possibility
that the WTO-UNEP report could be interpreted
in a way that establishes WTO consistency or
validity of border carbon adjustment measures
under certain conditions. In this respect, India
pointed to the adverse impacts of border
measures on developing countries by stressing
that “WTO-inconsistent trade measures would
reduce development prospects for developing
countries”.'8

India, together with Brazil and Saudi Arabia,
further joined Chinain expressing its reservations
to Singapore’s proposal, arguing that the matter
should first be dealt with at the UNFCCC, also
claiming that the information and awareness on
this issue had already been provided through the
issuance of the WTO-UNEP report in 2009.'®

In 2007, India was also already vocal in the
committee meetings in expressing its concerns
about the increasing use of environment-related
product requirements and standards:

[India] said that [..] since governments
had no role in setting private standards,
these standards were not notified to the
TBT Committee. Second, on market access,
private standards inclined to fragment the
market, since each private buyer had its
own standard, it became burdensome for
producers to cater to different standards
under the same production facility.'8¢

As mentioned above, the negotiations on
environmental goods, as mandated by the
DDA, have been marked by a fundamental
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divide between developed and developing
countries. India has been particularly vocal in
this context, arguing that the outcome needs
to involve more than a reduction of tariffs and
non-tariff barriers. India further pointed out
that the outcome needs to demonstrate clear
environmental and development benefits. In
this regard, India stressed that “the mandate of
Paragraph 31 (iii) is essentially environmental-
benefit oriented, and market access is a means
to that objective; not the objective itself”.'®”
In this context, India proposed the project
approach, whereby concessions would be made
on a project by project basis.'®

India, like China, also underlined the impor-
tance of technology transfer for climate
change actions in developing countries and
the need to ensure that IPRs do not become
barriers to the transfer of environmentally-
friendly technologies. Together with China,
India further proposed the linking of the WTO
with the CTCN as a way to arrive at technology
transfer commitments, as well as the creation
of a Trade and Environment Fund for financing
joint research and development, and facilitating
technology transfers, as described above.

Saudi Arabia

Saudi Arabia was another country to express
reservations to Singapore’s proposal on border
tax adjustments, arguing that the issue should
first be dealt with at the UNFCCC. Speaking on
developing country issues specifically, Saudi
Arabia stressed that “any discussion of this issue
in the CTE could be used to justify the imposition
of border measures, which would disadvantage
developing country Members”."®

Regarding market access and carbon footprint
labeling, Saudi Arabia was part of the group of
countries that have highlighted the difficulties
involved in determining an objective basis for
products’ carbon footprints and that this would
lead to concerns that carbon-related standards
could be used for restricting trade, especially
from developing countries.™®

Argentina

In the context of the negotiations on the
elimination of barriers to trade in environmental
goods mandated by the Doha Ministerial
Declaration, Argentina proposed the linking of
climate change mitigation to the negotiations in
the CTESS. This is pointed out in an Argentinean
submission entitled The Doha Round and
Climate Change:

The WTO negotiations to eliminate barriers
to trade in environmental goods and services
should therefore be aimed primarily at
facilitating access to goods and services
that are used in climate change mitigation
and adaptation projects. This would help to
reduce the costs of projects relating to action
against climate change, which might help to
stabilize greenhouse gas concentrations at
a level that would prevent anthropogenic
interference with the climate system [...]

The work of the CTESS should therefore be
aimed at establishing synergies between the
climate change regime and the multilateral
trading system, so as to enhance mutual
supportiveness between trade liberalization
objectives, environmental protection and
sustainable development.”

Argentina has further called for giving trade
liberalization priority to goods, services and
technologies imported for projects under
the Clean Development Mechanism of the
Kyoto Protocol, as this could provide an
important contribution to combating climate
change. The country has also underlined the
importance it attaches to technology transfer
for climate change purposes by stressing the
need “to develop effective technology transfer
mechanisms within the WTQ”."?

In the discussions on market access for
environmental goods, Argentina made clear
that the outcome must go beyond the reduction
of tariffs and non-tariff barriers, and that it
needs to demonstrate a clear environmental
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and development benefit. In this context,
Argentina proposed the integrated approach,
a combination of the list approach and India’s
proposal for a project approach.

Brazil

Brazil was part of the countries who argued that
the issue of border tax adjustments should first
be dealt with at the UNFCCC, hence expressing
reservations to Singapore’s proposal on that
matter.

Moreover, the above-mentioned divide between
developing and developed countries over the
market access focus was in no small measure
attributable to the strong advocacy led by Brazil
for a mercantilist anchor to the negotiations.
This was to ensure that developing countries
get compensated for providing further tariff
concessions, coupled with the policy space
dimension that speaks to developing their
national industries in the environmental
sector. This runs however counter to developed
members approaching the problem from a tariff
reduction or elimination perspective.*

Mexico and Chile

When working on approaches for coverage in
the area of market access for environmental
goods, Mexico and Chile suggested the combined
approach.” At the core of this compromise
proposal was the integration of special and
differential treatment in the element of coverage:
developed countries would automatically select
more lines from the reference universe than
developing countries.

The Africa Group

Technical assistance and capacity building is an
area of great importance to many developing
countries. In this regard, the Africa Group
proposed that the outcome on technical
assistance and capacity building should enhance
technical assistance to developing countries
relating specifically to the implementation
of STOs set out in MEAs. The outcome should
further provide for a group of experts on trade
and environment who would be “available on a

priority basis to least-developed and developing
countries as a complement to existing technical
assistance mechanisms”."¢ This position was also
shared by the ACP Group'” - a group of African,
Caribbean and Pacific countries that enjoy trade
preferences in the EU.

5.5 Analysis and Recommendations

The linkages and intertwining of trade, the
environment and sustainable development
policies is established and irreversible within
the WTO. Since its inception, the CTE has had
opportunities to discuss the impact - positive or
negative - of trade policies and trade agreements
in generating greater or lesser carbon emissions.
The CTE also had the opportunity to address
the issue of the technical complexity relating
to calculating the embedded carbon in traded
goods, and the controversial issue of carbon
related charges and taxes. The tone and mood in
the committee work can be said to have evolved
and shifted from its early beginnings of a north-
south perspective on climate-related issues to
a more engaged debate focusing on expertise
on how to best coordinate the intersection of
trade and climate change mitigation measures.
This shift can be particularly observed since
the release of the WTO-UNEP report on trade
and climate change. It becomes evident that
the work at the CTE within its original terms
of reference and core objective of achieving
a coordinated approach to trade and climate
change mitigation measures will only increase in
quality and breadth with or without additional
input or results from the mandated negotiations
in the CTESS.

In the CTESS, which is drafting new trade rules,
the negotiations demonstrated the ability to
generate various levels of cooperative or creative
consensus among developing countries and their
developed partners. Regarding the mandate for
increased cooperation and coordination in the
field of MEAs, it is hoped that the draft CTE
Decision Il will bear fruit in the near future
as an early deliverable, as it was the case in
the 8th Ministerial Conference where ministers
approved the services waiver for LDCs."®
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Discussions on the market access component
have become irretrievably intertwined with the
demands of developing countries that technical
assistance as well as technology diffusion and
transfer have to be part of the negotiations. The
way is open to craft an agreement outside the
WTO among a coalition of the willing, or within
the WTO as a plurilateral agreement similar

to the Information Technology Agreement or
the new Government Procurement Agreement.
If developed partners bite the bullet and
address the technology issue from a partnership
perspective an agreement might ideally be
reached through a new multilateral accord
on trade and environment goods technologies
and services.
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6. CONCLUSIONS AND RECOMMENDATIONS

Trade and climate change are intrinsically
linked, and so are the policies governing
them. This irrefutable nexus is illustrated
by the fact that the three parallel processes
examined in this paper - the UNCSD, the
UNFCCC and the WTO - all touch upon it. They
do so in different ways and with different
mandates, but they build on a common
understanding that the measures undertaken
should not “constitute a means of arbitrary
or unjustifiable discrimination or a disguised
restriction on international trade”."®

In spite of these mandates, any real progress
on making decisions that would allow trade
to significantly contribute to climate change
action is at this point lacking. Negotiations
on improved market access for environmental
goods and services, which encompass a narrower
range of climate-friendly products, have seen
some progress in the WTO, but are now being
held hostage to the stalemate of the DDA. The
upcoming Rio+20 Conference could be another
channel for taking positive action with respect
to trade as a tool for sustainable development.
The recent “zero draft” of the outcome of the
Rio+20 Conference calls for a more transparent
and open trading system to contribute to the
stability of food prices and domestic markets.
Similar language could be used in the section
referring to energy. Indeed, many obstacles
remain to trade in sustainable energy goods
and services.?® Addressing these would be an
important step to enhance access to energy for
all, as well as to promote energy security and,
not the least, contribute to climate action. In
the section on trade, there is special mention of
an eventual phase out of market distorting and
environmentally harmful subsidies, including
fossil fuels. A positive contribution of Rio+20
in this field - which would necessarily need
to include special provisions taking the needs
and concerns of the poor into consideration -
would be an important step towards addressing
climate change. Having said this, it is important
that any references of this kind be linked to
a clear plan of action in order to ensure an
effective implementation.

Interestingly, a defensive trade agenda,
related to the risk that climate change action
will impair trade, is present over the three
negotiation processes examined in this paper.
In the Rio+20 context, the concern among
developing countries that the concept of “green
economy” will lead to “green protectionism” is
so spread that it risks undermining much of the
process. In the UNFCCC context, discussions
about trade have to a great extent been
reduced to this concern, with a particular
emphasis on “unilateral measures”. Even in the
WTO, discussions on climate change in the CTE
have focused on the defensive agenda, more
specifically on carbon standards and labeling,
and on border measures. As these concerns
are so widely spread, allowing a space for
discussions on trade concerns related to
climate action is crucial. Indeed, the concerns
about distortions to the competitive position
of domestic industries, and an uncertainty
regarding what measures are allowed or
prohibited under current trade rules to mitigate
such distortions, have for a long time held
back countries from taking effective action. In
order for the international community to step
up mitigation actions it is crucial that these
concerns are addressed.

Although the three fora examined in this
paper all have, to varying degrees, mandates
to deal with trade and climate change, there
is also a widespread perception that no forum
really attends to the issues at stake. The
Director General of the WTO has for a long
time advocated for a “wait and see” approach.
According to this approach, it would be up
to the UNFCCC to make decisions on climate
change action, after which the WTO would
deal with any trade concerns arising from such
a deal. Similarly, in the UNFCCC delegates
are generally reluctant to deal with trade. In
addition to the fact that many of the delegates
lack training and understanding of trade policy,
developed countries in particular refer such
discussions to the WTO as the appropriate
forum. Whereas trade has been put forward by
developing countries as one item to be dealt
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with in the newly adopted forum on the impact
of response measures under the UNFCCC,
this has largely been met with scepticism by
developed countries. This can be attributed to
the perception that the concept of “response
measures” has traditionally been linked to
claims of compensation for the foreseen
reduction in demand of fossil fuels by major
oil producing countries - an agenda for which
there is little appetite in most countries. In the
preparations to the Rio+20 Conference trade is
on the agenda, although the focus in the early
process has been on other issues.

The bouncing of trade and climate issues
between fora, or “forum shopping”, has to some
degree prevented a substantial discussion in
all. While determining the right forum to host
discussions on the trade and climate change
linkages is a difficult challenge, it is crucial
to provide a space where discussions on these
interlinkages can take place. Arecommendation
emerging from this analysis is hence that it may
be useful, for developed countries in particular,
to engage in discussions when and where this is
being requested by developing countries, such
as the response measures forum, even if it is not
the preferred venue by developed countries.
Indeed, dismissing the forum on grounds related
to the perception that it primarily serves the
interest of oil-producing countries would be a
mistake. There is today a broad support for the
forum among developing countries.

The findings of this paper show that when
discussions on trade do take place, it allows
for countries, including developing countries,
to better articulate their positions. This has
for example been the case during the June
2011 workshop on response measures in Bonn,
where the Africa Group presented its elaborate
views on the need to engage in systematic and
coherent discussions to identify climate change
measures that bear risks for trade and to find
ways for minimizing such risks. Within the WTO,
the specific trade and environment mandate
of the CTESS has also led to the emergence of
some prolific views among several developing
countries. Argentina, for example, called for
facilitating access to goods and services used

in projects for climate change mitigation and
adaptation, as well as for trade liberalization
priority for technologies used under the Clean
Development Mechanism. Discussions within the
CTESS have furtherresultedin concrete proposals
by China and India on the issue of technology,
such as the suggestion to link the WTO and the
UNFCCC’s emerging Climate Technology Centre
Network, or the proposed establishment of a
Trade and Environment Fund.

A more nuanced articulation of views and
positions is crucial given that it would
necessarily be based on a better understanding
of the individual needs and concerns of
the domestic economies, thereby allowing
individual countries to prepare better policy
responses. In addition, it can contribute to
mitigating fears and concerns that may be overly
emphasized due to a lack of access to facts
and analysis. Moreover, if countries achieve a
deeper understanding of their own concerns,
this may allow them to engage in constructive
alliances reflecting common interests. A strong
polarization between typically developed and
developing countries is likely not helpful in the
context of climate change. Different countries
have too differing interests, depending on the
structure of their economies, the physical and
economic vulnerability to climate change and
related policies, the contribution to global
emissions and hence abatement opportunities,
as well as external pressure to take mitigation
action.

Over the coming years, it is likely to expect
a changing landscape regarding developing
country alliances, at least in the context of
the UN. Indeed, a first, important weakening
of the principle of common but differentiated
responsibility was taken in Durban in 2011,
where a decision was made that the new
protocol, legal instrument or agreed outcome
will be applicable to all countries, with legal
force. In addition, there was no reiteration of
the principle of common but differentiated
responsibilities. It will have to be defined over
the coming years what this will mean, and
the topic can be expected to generate heated
debates. However, this outcome is the first step
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away from treating all developing countries
the same, namely entirely exempting them
the from emission reduction commitments.
Indeed, the explicit, underlying agenda of the
EU as it advocated for a roadmap to include
all major emitters in future mitigation efforts
in exchange for a renewed commitment to the
Kyoto Protocol was to increase the mitigation
ambition of emerging economies in particular.
Against this backdrop, it is fair to assume that
an alliance such as the G77 and China, which has
largely been held together by the least common
denominator that members are all developing
countries, will be increasingly challenged, as
the concept of “developing country” may not
necessarily mean an exemption from mitigation
commitments anymore. Similarly, the BASIC
Group, which has had a strong common voice
on trade in the UNFCCC, lost a considerable
amount of unity during the final days of the
Durban Conference, where India was standing
out with a position quite distinct from the
other group members.

In the WTO, developing countries are less
inclined to joinin large alliances when discussing
climate change. The alliances predominant in
the UN system do not have a strong presence
in the WTO. Instead, this paper shows how
developing countries sometimes share interests
with developed countries, refuting reductionist
analysis that tend to set developing and
developed countries in opposite extremities
from the start.

In addition to the recommendation to respond
to calls for a conceptual discussion about trade
and climate change linkages, and in particular
about concerns regarding the potential
negative impact on trade from climate change
action, findings of this paper lead to the
recommendation that countries should engage
in a discussion about defining the roles of the
different fora with respect to the trade and
climate interlinkages. Similar processes have
been called for in Rio in 1992 to clarify the roles
of multilateral fora on trade and environment,
as well as in the DDA, but the efforts may need
to be stepped up. Defining which issues belong
in which forum implies a number of advantages.

First, it is understandable that it is difficult
to come to a consensus about which process
should assume responsibility for the complete
trade and climate change nexus - something
that has led to the above-mentioned shying
away from the issues by some, and a risk of
forum shopping by others. In addition, it would
likely be extremely challenging for any process
to take on that whole agenda. Some issues are
so controversial that it would risk preventing
any positive movement on less political but yet
significant issues. Dividing the issues between
the fora could therefore be a more constructive
way forward. Recommendations on which
forum should incorporate which issues could be
the topic for another research paper, but a few
intuitive suggestions would be that the WTO
steps up its efforts in the implementation of:

o trade rules (for example, by clarifying
the applicability of the TBT agreement to
carbon standards and labels, including to
private labels and, if applicable, ensuring
that countries respect their engagements
with regards to monitoring and regulating
manufacturing standards for products sold
and produced within their territory);

o multilateral trade reform (such as
liberalization of trade in environmental
goods and services to increase their
availability and lower their cost);

o trade rule making (if current rules are not
supportive of climate change action, the
WTO should take the lead in working on
agreeing on new rules); and

» transparency (such as ensuring that climate
standards are duly notified).

The CTE thus has a potentially important role
to play in addressing climate change. This has
been somewhat underutilized, partly due to
the phenomenon of bouncing the issues back
and forth. A recommendation stemming out
of this paper is therefore that member states
strive to optimize the work of the CTE in terms
of climate change, and not to let the whole of
the WTO being held hostage to the stalemate
of the Doha Round.
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The UNFCCC provides a valuable opportunity
to discuss some of the specific trade concerns
countries, in particular developing ones, may
have. Therefore, the UNFCCC could:

o provide a forum for analyzing trade-related
impacts of response measures on climate
change and work on identifying guidelines
or “best practice”;

e review mitigation actions by countries and
analyze the potential impact on trade, with
a view to minimize distortions;

e address the need to better understand the
link between concerns for carbon leakage
and distortions in competitiveness, so as
to stimulate an enhanced level of ambition
with respect to mitigation; and

» promote the transfer of technology related
to climate change mitigation and adaptation,
including through trade.

The UNCSD represents a valuable forum to send
strong political signs to be further advanced by
countries under the WTO and UNFCCC fora. In
this regard, Rio+20 could be an opportunity to:

o promote trade in sustainable energy goods
and services, or in climate-friendly goods
and services more broadly, by launching a
process to identify obstacles to trade and to
explore options for addressing these;

« provide an international knowledge-
sharing platform to facilitate countries’
green economy policy formulation and
implementation, in articulation with similar
initiatives already in place. Such a platform
could also provide for a set of general
guidelines and best practices with respect
to trade as an enabling element of the green
economy;

o discuss the eventual establishment of a
forum for international cooperation on trade-
related green economy issues, providing
regular consultation and information
exchange between countries and other
stakeholders; and

Rodrigues - Multilateral Negotiations at the

o analyze how Sustainable Development
Goals and/or a Green Economy Roadmap
(if decided to be adopted) could positively
support the interfaces between trade and
climate change.

This list is by no means exhaustive. Rather, it
serves to provide examples of how a division
of responsibilities could look like, with a view
to making sure that the concerns of developing
countries are accommodated by a forum and
other mechanisms where they can be duly
considered.

In addition to the three processes analyzed in
this paper, it is crucial that countries engage in
discussions about trade and climate change in
smaller, ad hoc groupings. In spite of the beauty
of multilateralism, it is well recognized that
it is an enormous challenge to make progress
when every single country has to agree. This has
become painfully obvious over the past decade,
not least in the WTO with its DDA and in the
UNFCCC, most notably at the COP in Copenhagen
in 2009. Indeed, bridge-building dialogue and the
seeking of compromises between key countries
must necessarily precede multilateral progress.
Therefore, it is recommended that a constructive
dialogue be held between progressive developed
countries and some of the developing economies
that are key for climate change mitigation and
give strong priority to trade issues. In this
context, it seems particularly important to seek
a dialogue with the BASIC countries. India in
particular is vocal on trade and climate change
linkages. Engaging in a dialogue with India can
allow developed countries to better understand
some of the concerns held by India and shared
by many other developing countries. Similarly,
Argentina is a very active country in all three
fora in relation to the trade and climate nexus,
and moreover often acts as a spokesperson
for larger groups of developing countries.
Considering Argentina in bilateral discussions on
these issues would therefore be important for
developed countries.

On a related note, when it comes to ad hoc
discussions on trade and climate change,
developed countries could engage in discussion
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with key emitters among the emerging
economies in discussions about the “positive”
agenda of allowing for trade to contribute to
climate change action. One example could be
to negotiate an agreement to address obstacles
to trade in sustainable energy goods and
services, as discussed in the preparations of the
Rio+20. Any initiatives taken along these lines
could then be incorporated into a multilateral
process, either the WTO or the UNCSD. Having

the major emerging economies on board would
be crucial in order for such an agreement to be
effective in addressing emissions. However, in
this paper we have seen that the AOSIS and in
particular Singapore have expressed a priority
for understanding the positive dimension of
trade in climate change action and for using
trade as a tool for climate change mitigation.
Inviting these countries to join in discussions
should therefore be encouraged.
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ANNEX I. UNITED NATIONS CONFERENCE ON THE HUMAN
ENVIRONMENT (STOCKHOLM, 1972) ACTION PLAN FOR THE HUMAN
ENVIRONMENT RECOMMENDATIONS ADDRESSING TRADE ISSUES

(103, 104 AND 105)

Recommendation 103

It is recommended that Governments take the
necessary steps to ensure:

(a) ThatallStatesparticipatingin the Conference
agree not to invoke environmental
concerns as a pretext for discriminatory
trade policies or for reduced access to
markets and recognize further that the
burdens of the environmental policies of
the industrialized countries should not be
transferred, either directly or indirectly,
to the developing countries. As a general
rule, no country should solve or disregard
its environmental problems at the expense
of other countries;

(b) That where environmental concerns lead
to restrictions on trade, or to stricter
environmental standards with negative
effects on exports, particularly from
developing countries, appropriate measures
for compensation should be worked out
within the framework of existing contractual
and institutional arrangements and any new
such arrangements that can be worked out
in the future;

(c) That the General Agreement of Tariffs
and Trade, among other international
organizations, could be used for the
examination of the problems, specifically
through the recently established Group on
Environmental Measures and International
Trade and through its general procedures
for bilateral and multilateral adjustment of
differences;

(d) That whenever possible (that is, in
cases which do not require immediate
discontinuation of imports), countries should
inform their trading partners in advance
about the intended action in order that

there might be an opportunity to consult
within the GATT Group on Environment
Measures and International Trade, among
other international organizations. Assistance
in meeting the consequences of stricter
environmental standards ought to be given in
the form of financial or technical assistance
for research with a view to removing the
obstacles that the products of developing
countries have encountered;

() That all countries agree that uniform

environmental standards should not be
expected to be applied universally by all
countries with respect to given industrial
processes or products except in those
cases where environmental disruption may
constitute a concern to other countries. In
addition, in order to avoid an impairment
of the access of the developing countries
to the markets of the industrialized
countries because of differential product
standards, @ Governments should aim
at worldwide harmonization of such
standards. Environmental standards should
be established, at whatever levels are
necessary, to safeguard the environment,
and should not be directed towards gaining
trade advantages;

(f) That the Governments and the competent

international organizations keep a close
watch on medium and long-term trends in
international trade and take measures with
a view to promoting:

(i) The exchange of environmental protec-
tion technologies;

(i1) International trade in natural products
and commodities, which compete with
synthetic products that have a greater
capacity for pollution.
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Recommendation 104

It is recommended that the Secretary-General
ensure:

(a) That appropriate steps shall be taken by
the existing United Nations organizations
to identify the major threats to exports,
particularly those of developing countries
that arise from environmental concerns,
their character and severity, and the
remedial action that may be envisaged;

(b)That the United Nations system, in
cooperation with other governmental and
non-governmental agencies working in this
field, should assist Governments to develop
mutually acceptable common international
environmental standards on products which

are considered by Governments to be of
significance in foreign trade. Testing and
certification procedures designed to ensure
that the products conform to these standards
should be such as to avoid arbitrary and
discriminatory actions that might affect the
trade of developing countries.

Recommendation 105

It is recommended that the General Agreement
of Tariffs and Trade, the United Nations
Conference on Trade and Development and
other international bodies as appropriate,
should, within their respective fields of
competence, consider undertaking to monitor,
assess, and regularly report the emergence
of tariff and non tariff barriers to trade as a
result of environmental policies.
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ANNEX II. ACTIVITIES IN AGENDA21 RELATED TO ENVIRONMENT/
TRADE AND DEVELOPMENT AGENDA

(@)

(c)

Elaborate adequate studies for the better
understanding of the relationship between
trade and environment for the promotion
of sustainable development;

Promote adialogue betweentrade, develop-
ment and environment communities;

In those cases when trade measures
related to environment are used, ensure
transparency and compatibility with
international obligations;

Deal with the root causes of environment
and development problems in a manner
that avoids the adoption of environmental
measures resulting in unjustified restric-
tions on trade;

Seek to avoid the use of trade restrictions
or distortions as a means to offset
differences in cost arising from differences
inenvironmental standards and regulations,
since their application could lead to trade
distortions and increase protectionist
tendencies;

Ensure that environment-related regula-
tions or standards, including those
related to health and safety standards,
do not constitute a means of arbitrary or
unjustifiable discrimination or a disguised
restriction on trade;

Ensure that special factors affecting
environment and trade policies in the
developing countries are borne in mind in
the application of environmental standards,
as well as in the use of any trade measures.
It is worth noting that standards that are
valid in the most advanced countries may
be inappropriate and of unwarranted social
cost for the developing countries;

Encourage participation of developing
countries in multilateral agreements
through such mechanisms as special
transitional rules;

(i)

Avoid unilateral actions to deal with
environmental challenges outside the
jurisdiction of the importing country.
Environmental measures addressing
transborder or global environmental
problems should, as far as possible, be based
on an international consensus. Domestic
measures targeted to achieve certain
environmental objectives may need trade
measures to render them effective. Should
trade policy measures be found necessary
for the enforcement of environmental
policies, certain principles and rules should
apply. These could include, inter alia,
the principle of non-discrimination; the
principle that the trade measure chosen
should be the least trade-restrictive
necessary to achieve the objectives; an
obligation to ensure transparency in the
use of trade measures related to the
environment and to provide adequate
notification of national regulations; and
the need to give consideration to the
special conditions and developmental
requirements of developing countries as
they move towards internationally agreed
environmental objectives;

Develop more precision, where necessary,
and clarify the relationship between GATT
provisions and some of the multilateral
measures adopted in the environment
area;

Ensure public input in the formation,
negotiation and implementation of trade
policies as a means of fostering increased
transparency in the light of country-specific
conditions;

Ensure that environmental policies provide
the appropriate legal and institutional
framework to respond to new needs for
the protection of the environment that
may result from changes in production and
trade specialization.
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