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Between 1968 and 1973 the British Government cleared the entire Chagos Archipelago,
officially known as British Indian Ocean Territory (BIOT), of its inhabitants as part of moves to
build a US military base on the biggest island, Diego Garcia. The leasing arrangement with
the US is up for renewal in 2016. Today, there are two main outstanding disputes arising
from these events. One is between the Chagos Islanders (also called Chagossians or llois)
and the British Government over the legality of the former’'s removal and whether they have
any right of return. The other is between the UK and Mauritius about the UK’s claim to
sovereignty over the Chagos Archipelago.

Between 1998 and 2008, lawyers for one group of Chagos Islanders pursued the issue of
their right of return to the Archipelago through a series of cases in British courts. This
endeavour ended in 2008 when the Law Lords found narrowly in favour of the British
Government. However, in 2009 the European Court of Human Rights resumed consideration
of the case, which had originally been lodged in 2005 but held as pending while the British
courts considered it. The European Court may rule on admissibility sometime in mid 2012.

Successive Mauritian governments have asserted a claim to sovereignty over BIOT, arguing
that it was illegally separated from Mauritius before the latter gained independence in 1968.
The UK has repeatedly rejected these claims, but has undertaken to cede BIOT to Mauritius
when the territory is no longer required for defence purposes.

There has also been criticism of the previous British Government’s decision, announced on 1
April 2010, to establish a Marine Protection Area (MPA), in which commercial fishing was
banned, around BIOT (with the exception of Diego Garcia). The Mauritian Government
opposed the decision. This dispute has stymied bilateral dialogue. In December 2010,
Mauritius lodged a complaint with the International Tribunal on the Law of the Sea, arguing
that the MPA is incompatible with the UN Convention. This case may not be completed for
several years.

Prior to forming the current Coalition Government, the Liberal Democrats and the
Conservatives both said that they would review British policy on the Chagos Islands if they
won office. However, policy remains fundamentally unchanged, with the Government saying
that it is waiting for the ruling of the European Court. Many supporters of the Chagossian
cause argue that, regardless of the outcome, there is no impediment to resettlement on the
outer islands, which could eventually be returned to Mauritian sovereignty; livelihoods could,
it is claimed, be supported by sustainable fishing and work for a scientific research station.

This information is provided to Members of Parliament in support of their parliamentary duties and is not intended to
address the specific circumstances of any particular individual. It should not be relied upon as being up to date; the
law or policies may have changed since it was last updated; and it should not be relied upon as legal or professional
advice or as a substitute for it. A suitably qualified professional should be consulted if specific advice or information
is required. This information is provided subject to our general terms and conditions which are available online or
may be provided on request in hard copy. Authors are available to discuss the content of this briefing with Members
and their staff, but not with the general public.
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1 Background

The controversy over the Chagos Islanders (also known as Chagossians or llois) began in
1965. Their former home was the Chagos Archipelago in the Indian Ocean, formerly
governed as part of the British colony of Mauritius. The Chagos Archipelago is a group of
seven atolls comprising more than 60 individual tropical islands roughly in the centre of the
Indian Ocean. The Archipelago lies about 500 km (300 miles) due south of the Maldives, its
nearest neighbour; 1600 km (1000 miles) southwest of India, and half way between Tanzania
and Java.'
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In 1965 the UK detached the Chagos Archipelago from the colony of Mauritius to create, by
an Order in Council under the Royal Prerogative, a separate colony called the British Indian
Ocean Territory (BIOT). The intention was to use the Chagos Archipelago for defence
purposes. Mauritius received a £3 million grant in return, and an undertaking was made to

b see: http://en.wikipedia.org/wiki/Chagos_Archipelago
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return the Archipelago to Mauritius when it was no longer needed for defence purposes. The
Order in Council also provided for the appointment of a Commissioner for the Territory. One
function conferred on the Commissioner was the power to make laws for the "peace, order
and good government” of the Territory.

Between 1968 and 1973 the British Government cleared the entire Chagos Archipelago of its
inhabitants as part of moves to build a US military base on the biggest island, Diego Garcia.
Diego Garcia was leased to the US by the UK under a December 1966 Exchange of Notes
for an initial period of 50 years.” The Exchange of Notes states that the arrangement will
remain in force for a further 20 years beyond 2016 unless either side gives notice to
terminate it in the two years before its expiry — that is, from December 2014 onwards.® In
return for the leasing of Diego Garcia, the US gave the UK a secret $14 million subsidy on
the purchase of the Polaris submarine nuclear deterrent.*

In 1971 the Commissioner, acting under instructions from Ministers in London, enacted an
Immigration Ordinance which made it unlawful for a person to enter or remain in BIOT
without a permit. This formalised in law the removal of the whole of the existing civilian
population of the territory to Mauritius and established a prohibition on their return.

Campaigners claim that many Chagos Islanders were not told at the time of their removal
that they were leaving permanently and that their departure was accompanied by serious
misinformation and intimidation. Most of the 2,000 Islanders, whose slave ancestors are
believed to have been transported to the Archipelago from Madagascar and Mozambique by
the French in the late eighteenth century to work on the coconut plantations, ended up in the
slums of Mauritius. Following Mauritian independence these Chagossians qualified for
Mauritian citizenship. Today, the total number of Chagossians around the world is believed to
be around 4,000-5,000. There is a small community based in Crawley, Sussex.

Compensation arrangements for the Chagos Islanders were offered by Britain in the 1970s
and early 1980s. £650,000 was paid to the Government of Mauritius for the benefit of the
Chagossians in the early 1970s, in particular to assist their resettlement there. In 1982 an
agreement between the Government, the Government of Mauritius and representatives of
the Chagossians was reached, under which a further £4 million was paid by the Government
into a trust fund for the benefit of the registered Chagossians. As far as the British
Government was concerned, this represented full and final settlement of any claims that the
Chagos Islanders might have had.®

Over the last decade, another dimension has been added to the dispute. This concerns
British citizenship rights. Under the British Overseas Territories Act 2002, Chagossians were
granted British citizenship if they were born after April 1969 and before January 1983 to a
woman who at the time was a citizen of the UK and Colonies by virtue of her birth in BIOT.
Chagossians have complained about the exclusion from British citizenship (by descent) of
third-generation Chagossians born outside BIOT, saying, for example, that this splits

Ivan Lewis, Minister of State in the FCO, clarified in a Westminster Hall debate in March 2010 that the
Exchange of Notes made the entire Archipelago available for the defence purposes of both the British and US
Governments. See: HC Deb 10 March 2010 c88WH

HC Deb, 12 January 2009, c357W. The previous British Government stated that it expected that a decision
about post-2016 arrangements would be taken in 2014. See: HC Deb 10 March 2010 c86WH

For a fuller account, see: ND Howland ed., Foreign Relations of the United States, 1964-1968, Vol. 2
(Government Printing Office: Washington, D.C., 2000) pp 83-117

This view was later challenged (unsuccessfully) in the British Courts, as described in part 2 below.



families, when older members are British citizens and thus have the right of abode in the UK,
but younger members are not.°

Nonetheless, the two main outstanding disputes arising from the events of the 1960s remain
the one between the Chagos Islanders and the UK Government over the legality of their
removal and whether they have any right of return; and the dispute between the UK and
Mauritius about the UK’s claim to sovereignty over the Chagos Archipelago.’

Since the late 1990s, a group of Chagossians have embarked on a series of legal challenges
to the 1971 Legal Ordinance. These are discussed in parts 2 and 3 below.

Successive Mauritian governments have asserted a claim to sovereignty over BIOT, arguing
that it was illegally separated from Mauritius before the latter gained independence in 1968.
Mauritius views the issue as one of ‘unfinished decolonisation’ and British claims as in
violation of UN General Assembly resolutions, most notably 1514 (XV) of December 1960,
which called for independence for all colonies, and 2066 (XX) of 16 December 1965, which
called on the UK not to take any steps that dismembered Mauritius or violated its territorial
integrity in the course of granting it independence.

The UK has repeatedly rejected the counter-claims of Mauritus, but it has undertaken to cede
BIOT to Mauritius when the territory is no longer required for defence purposes. After
previously being hostile to the demands of many Chagos Islanders to be allowed to return to
the islands, Mauritius has more recently appeared to become supportive of the Islanders’
cause. Recent developments on this issue are discussed in part 3 below.

1 Legal challenges in the British courts, 1998-2008

In 1998, the leader of the Mauritius-based Chagos Refugee Group, Louis Olivier Bancoult,
brought a claim for judicial review in the British High Court to challenge the legality of the
1971 Ordinance.

In November 2000 the High Court, having dismissed Government arguments that such
Ordinance was immune from judicial review because it was made under the royal
prerogative, ruled that the removal of the Islanders was unlawful and effectively granted them
the legal right to return to any of the Islands, with the exception of Diego Garcia itself. Lord
Justice Laws said that there had been an “abject legal failure” in the removal of the islanders.
The Government said that it would not appeal and would explore the feasibility of
resettlement. It also indicated that it would uphold its treaty commitments to the US. The then
Foreign Secretary, Robin Cook, stated that the Government accepted the verdict of the High
Court.

However, in 2004 the Government issued new Orders in Council to ban the Islanders from
returning. It offered a number of grounds for doing so, including environmental and defence
concerns. For example, the Government stated that feasibility studies had revealed that
resettlement would be costly and environmentally unsustainable, with any returnees
struggling to eke out a subsistence existence.®

Recent developments on this issue are discussed in part 3 below.

For developments in the dispute over the Chagos Islands to 2008, see House of Commons Library Standard
Note SN/IA/4463, The Chagos Islanders, 8 October 2007; Foreign Affairs Committee, Seventh Report of
Session 2007-08, Overseas Territories, HC 147-1 and 147-11.

Chagossians, pointing to other feasibility studies that reached a different conclusion, claim that they would be
able to sustain themselves through coconut oil exports and fishing.



The Orders were the British Indian Ocean Territory (Constitution) Order 2004 and the British
Indian Ocean Territory (Immigration) Order 2004. One critic, Mark Curtis, then of the World
Development Movement, argued in the Guardian at the time that it was defence concerns
that were really to the fore:

B2 stealth bombers based on Diego Garcia have been used against Iraq following the
Blair government's approval in mid-2002 of a US request to base them there. The
secret Downing Street memo of July 2002, leaked a few months back, made clear that
the US military regarded the Diego Garcia base as "critical” to all Iraq invasion options.
Even murkier are the US and Canadian media reports about Diego Garcia being used
to hold terrorist suspects beyond the reach of US and international law. The British
government has consistently denied that any detainees from Afghanistan or Iraq have
been held on Diego Garcia. Yet Amnesty International told a US senate hearing in
June it had evidence that the island was one in a network of secret CIA detention
facilities, where "detainees are being held arbitrarily, incommunicado and indefinitely
without visits by the Red Cross".’

The issue of whether there had been any ‘extraordinary renditions’ by the US authorities that
had used Diego Garcia has continued to be the cause of much controversy, with the British
Government ultimately admitting in 2008 that there had been instances, of which it had not
been informed.

The Chagos Refugee Group, still lead by Mr Bancoult, decided to launch a legal challenge
against the 2004 Orders in Council. In May 2006 these Orders were in turn ruled unlawful by
the High Court.’ The British Government said that it would appeal. In July 2006 the
Guardian reported that the Foreign Office intended to appeal against the May judgement
because it was “under pressure from the US Government not to allow the islanders to return
to Diego Garcia or its surrounding islands”.**

The appeal began on 5 February 2007. John Howell QC, for the Foreign Secretary, argued
before the Court of Appeal that the High Court judges had “erred in law” and “misdirected”
themselves when reaching their decision. Mr Howell told the appeal judges: “This appeal
raises issues of constitutional law of great importance.” He said those issues concerned “the
constitutional relationship between this country and British overseas territories”. If the
approach of the High Court was correct it represented a “revolutionary change in the
constitutional law involved, which will affect all British overseas territories”. The QC said:
“The Divisional Court has asserted a jurisdiction to determine what considerations Her
Majesty may take into account and the purposes for which she may so legislate. No court
has previously asserted such a jurisdiction so far as | am aware. The Divisional Court has
also asserted that Her Majesty may not legislate for such a territory to promote the interests
of the UK and in particular its defence and security interests.”*?

While the case was before the Court of Appeal, the Government of Mauritius expressed
strong criticism of the stance being taken by the UK Government.

LONDON (Reuters) - The President of Mauritius said on Wednesday his country would
be prepared to quit the Commonwealth in its row with Britain over the forced expulsion
of the people of the Chagos Islands.

®  “Their right to return”, Guardian, 8 November 2005

1 For the full text of the ruling, see: http://www.bailii.org/ew/cases/EWHC/Admin/2006/1038.html.
' Ewen MacAskill, Guardian 1 July 2006
12 «Court to decide on families’ right to return to Diego Garcia”, Independent, 7 February 2007
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On 23 May 2007 the Court of Appeal again found in favour of the Chagos Islanders. It said
that the use of Orders in Council to prevent the Islanders from returning was unlawful and an
abuse of power. The Court of Appeal declined to give the Government permission to take the
case to the House of Lords.** However, it said that it could not prevent the Government from
petitioning the Law Lords directly. The Court of Appeal also said that, if it did appeal, the
Government should be liable for all the legal costs associated with the case, regardless of
the outcome.* On 25 June 2007 the Government duly went ahead and petitioned the Law

In an interview on BBC radio, Anerood Jugnauth said he sympathised with the
islanders expelled by Britain from the Chagos archipelago in the 1960s and 1970s who
have been fighting for decades to be able to return home.

"l think ultimately we will have to go to court ... to the International Court of Justice,"
Jugnauth said.

Asked whether he would be prepared to pay the price of leaving the Commonwealth to

pursue the legal battle, the president said: "I believe that yes"."?

Lords to uphold the 2004 Orders in Council.

The Law Lords narrowly ruled in the Government's favour in 22 October 2008, by three-to-
two.* An article in The Guardian provided a useful review both of the judgment and of some

of the reaction to it:

Chagos islanders evicted by the British government in the 1970s today lost their long-
running battle to return to the Indian Ocean archipelago. The islanders had previously
won the right to return to all islands except Diego Garcia, the main island, where there
is a US military base. The 3-2 ruling today by the law lords overturns the islanders'
victory and is the final stage of a legal battle that started 10 years ago.

Lord Hoffmann ruled the government was entitled to legislate for a colony in the
security interests of the United Kingdom. The US state department had argued that the
islands might be useful to terrorists.

Lord Hoffmann said: "Some of these scenarios might be regarded as fanciful
speculations, but in the current state of uncertainty the government is entitled to take
the concerns of its ally into account." He rejected the argument by the Chagossians'
lawyers that the government did not have the power to remove their right of abode in
what is now known as the British Indian Ocean Territory (BIOT). "The law gives it and
the law may take it away," he said.

Lord Rodger and Lord Carswell agreed. Lord Bingham and Lord Mance dissented.

Olivier Bancoult, the evicted islander who put his name to the legal bid when it started
in 1998, said after the ruling: "We are deeply disappointed but of course we fight on.
We are consulting our legal team to see what we can do."

Bancoult urged ministers to read the statements of the dissenting judges. "They should
put an end to the shameless victimisation of Chagossians and adopt a lawful policy of
facilitating our return to our homeland." [...]
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“Mauritius says may leave Commonwealth in Chagos row”, Reuters, 7 March 2007

Full ruling available at:

http://www.bailii.org/cgi-
bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2007/498.html&query=bancoult&method=boolean
“UK Government broke law over Chagos exiles”, Times Online, 23 May 2007

For the full text of the judgment, see:
http://www.publications.parliament.uk/pa/ld200708/Idjudgmt/jd081022/banc-1.htm
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[...] The foreign secretary, David Miliband, welcomed today's judgment as a vindication
of the government's decision to appeal.

"We do not seek to excuse the conduct of an earlier generation. Our appeal to the
House of Lords was not about what happened in the 1960s and 1970s. It was about
decisions taken in the international context of 2004.

"This required us to take into account issues of defence [and] security of the
archipelago and the fact that an independent study had come down heavily against the
feasibility of lasting resettlement of the outer islands of BIOT."

In his dissenting judgment, Lord Bingham declared as void and unlawful a 2004 order
to declare, without the authority of parliament, that no person had the right of abode in
the Chagos islands.

The power to legislate without going to parliament was "an anachronistic survival", he
said. "The duty of protection cannot ordinarily be discharged by removing and
excluding the citizen from his homeland."

Lord Mance said factors relied on as justifying the order were based on a "remote and
unlikely risk" of large-scale resettlement of the outer Chagos islands.

Richard Gifford, who represented the Chagossians, said: "It has been the misfortune of
the Chagos islanders that their passionate desire to return to their homeland has been
caught up in the power politics of foreign policy for the past 40 years.

"Sadly, their struggle to regain their paradise lost has been dismissed on legal
grounds, but the political possibilities remain open for parliament the British public and
the international community to continue to support.”

The law lords were told during the hearing in July that Diego Garcia was regarded by
the US since the 9/11 terrorist attacks as a "defence facility of the highest importance
... a linchpin for the UK's allies".

The Foreign Office argued that allowing the Chagossians to return would be a
"precarious and costly" operation, and the United States had said that it would also
present an unacceptable risk to its base.

While there were "undeniably unattractive aspects" to what had happened to the
islanders in the 1970s, that was no longer what the case was about, Jonathan Crow
QC, for the foreign secretary, told the lords. "The Chagossians do not own any
territory," Crow said. "They have no property rights on the islands at all. What is being
asserted is a right of mass trespass." [...]

A recent study found the small number of islanders likely to want to return to the
archipelago permanently would be able to make a sustainable living. The study,
backed by the Let Them Return campaign and written by John Howell, a former
director of the Overseas Development Institute, suggested there were "no physical,
economic or environmental reasons" to prevent resettlement on the islands of Peros
Banhos and Salomon. Howell suggested about 150 families - fewer than 1,000 people
and about a quarter of those entitled to go back - would want to return. Eco-tourism
and fish exports could provide jobs and income. The total cost to the UK of
resettlement would be about £25m, the report said."’
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“Chagos Islanders lose battle to return”, Guardian, 22 October 2008
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The legal process in the UK had finally been exhausted. The 2004 Orders in Council
remained in force. It remained to be seen whether the Chagos Refugee Group and its
supporters would now take the case to a regional or international court.

The issue of whether the amount of compensation given to the Chagos Islanders following
their removal was adequate and should be considered definitive was also a matter of legal
dispute during this period. The High Court found in 2003 that the 1982 agreement was
indeed a “full and final settlement” of all claims. This judgment was upheld by the Court of
Appeal in July 2004."® The Chagos Refugee Group and its supporters expressed their
disappointment at the 2004 judgment, claiming that the level of compensation had been
small and that they had seen relatively little of the money that was notionally allocated to
them by way of compensation. They hope that further compensation will be awarded if there
is a verdict in their favour by the European Court of Human Rights.

There is a group of Chagossians living in the UK which has decided that returning to the
Archipelago is no longer feasible. However, this group, which set up the British Indian Ocean
People’s Party, took legal action to establish the immediate entittement of Chagossians to
welfare benefits following their arrival in the UK. They argued that their unique history and
circumstances meant that Chagossians should not have to wait until three months after
arrival, the standard residency requirement for all British citizens. However, the High Court
rejected this argument in 2006, a verdict that was subsequently upheld by the Court of
Appeal in 2007.

2 Developments since the 2008 Law Lords judgment
2.1 Reaction to the judgment

Following the October 2008 Law Lords judgment, the previous UK Government’s position on
the right of return remained unchanged. The then Minister of State at the FCO, Gillian
Merron, said in a Westminster Hall debate on 23 April 2009, that its “policy will remain that no
person has a right of abode in BIOT or the right to enter the Territory unless authorised”.*

In written evidence to a Foreign Affairs Committee (FAC), the then Foreign Secretary, David
Miliband, reaffirmed that:

the Government regrets the way the resettlement of the Chagossians was carried out
in the 1960s and 1970s and at the hardship that followed for some of them. We do not
seek to justify those actions and do not seek to excuse the conduct of an earlier
generation. But the Courts have previously ruled that fair compensation has been paid
and that the UK has no legal obligation to pay any further compensation; and British
citizenship was granted to a large number of Chagossians under the British Overseas
Territories Act 2002. The appeal to the House of Lords was not about what happened
in the 1960s and 1970s. It was about decisions taken in the international context of
2004. This required us to take into account issues of defence security of the
archipelago and the fact that an independent study had come down heavily against the
feasibility of lasting resettlement of the outer islands of BIOT.?
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HL Deb 22 May 2006 c81WA

HC Deb, 26 November 2008, c1775W; Gillian Merron MP, then Minister for the Overseas Territories, in the
Westminster Hall debate on the FAC Report, HC Deb, 23 April 2009, c181WH

Foreign Affairs Committee, Seventh Report of Session 2008-09, Human Rights Annual Report 2008, HC 557,
Ev 53
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However, the previous Government stated that it accepted that there “continues to be a
moral responsibility” towards the Chagos Islanders which “will never go away”.*

In a letter to the FAC in May 2009, Richard Gifford, Legal Representative of the Chagos
Refugee Group, said that the most recent statements and exchanges on the issue, including
those involving his Group, demonstrated that:

1. The only UK Defence Expert who has pronounced on cohabitation between
islanders and the US military sees no problem with resettlement on Diego Garcia itself,
and, a fortiori, on any of the Outer Islands.

2. FCO treatment has been condemned by several international bodies, most recently
by the EU Parliament, in Plenary Session.

3. There are three scientific studies which advocate resettlement as a viable option,
and only one which believes resettlement to be “costly and precarious”. However, this
conclusion lacks credibility and was probably merely the reflection of what officials
wished to hear.

4. The ample resources of the European Development Fund will be available to finance
resettlement when the population returns.

Mr Gifford said that “Neither the BIOT Commissioner, nor the Minister of State has attempted
to provide any substantive justification for the Policy of Exile, save to use worn-out phrases
such as “We cannot turn the clock back”.”#

An All Party Group on the Chagos Islands was established in December 2008, following the
House of Lords judgment. It has been very active since then.

2.2 Back to the ECHR

Following the exhaustion of the UK legal process, the Chagos Refugee Group decided to
take its case back to the European Court of Human Rights. A case had first been lodged
there in 2005 but held pending while the matter completed its path through the British courts.
Before deciding whether to proceed with the case, the European Court invited the previous
British Government to submit written observations on the admissibility and merits of the
islanders’ application and to inform the Court of its position concerning the possibility of a
“friendly” out-of-court settlement. In his May 2009 letter to the FAC, Mr Gifford, representing
the Chagos Refugee Group, expressed the hope that the Foreign Secretary would "take
seriously the invitation from the European Court of Human rights to offer to Chagossians a
“Friendly Settlement”.”*

The Court set a deadline of 17 July 2009 for the receipt of the previous Government's
position. In a parliamentary answer on 30 June, the Government said that it expected to
meet this deadline.** However, in another answer on 16 July, the Government said that it
would be requesting a short extension to the deadline, “due to the very recent receipt of
submissions on behalf of Interveners”.®

2L HC Deb 10 March 2010 c89WH and 91WH
2 pid., Ev 88

2 bid.

2 HL Deb, 30 June 2009, c31WA

% HC Deb, 16 July 2009, c605W
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The UK Government eventually made a submission to the Court on 31 July 2009. In it, the
Government stated that it had decided to contest the case, and not explore the possibility of
a “friendly” out-of-court settlement. Explaining the Government’s decision to defend itself, the
FCO said:

The Government was invited by the Court to submit written observations on the
admissibility and merits of the application to the ECtHR and it did so on 31 July 2009.

UK courts have previously ruled that the ECHR is not applicable in BIOT, that fair
compensation has been paid and that the UK has no legal obligation to pay any further
compensation.

British citizenship has been granted to a large number of Chagossians under the
British Overseas Territories Act 2002 who have a right of abode in the UK.

The highest UK court has also already ruled on the issue of right of abode in BIOT and
decided that the BIOT Constitution is lawful.

The Government concluded on the basis of the 2002 independent feasibility study that
lasting resettlement would be precarious and, if sponsored by the Government, would
entail expensive underwriting by the British taxpayer for an open-ended period.

Full immigration control over the entire territory is necessary to ensure and maintain
the availability and effective use of the territory for defence purposes of both the UK
and the US, particularly in light of a change of security circumstances since 2000 and
our treaty obligations to the US.

On the issue of its response to the proposal for a “friendly settlement”, the FCO said: “Given
the Government's assessment as to the admissibility and merits of the case, it had no
proposals to make in regard to a friendly settlement.”*®

The Coordinator of the Chagos Islands All Party Parliamentary Group and former High
Commissioner to Mauritius (2000-2004), David Snoxell, reacted to the previous
Government’s decision in a letter to The Times of 5 August 2009. He wrote:

The quest for justice for the Chagossians enters its 11th year with the Foreign and
Commonwealth Office's decision, last week, to contest the case in the European Court
of Human Rights, instead of seeking a friendly settlement, as suggested by the court.
This is a bitter disappointment for the Chagossians. For the fourth time in a decade the
FCO has preferred to defend the case, rather than admit that the removal of the
Chagossian people was, and still is, a violation of their fundamental human rights.

This, however, is the view of parliamentarians, nine senior judges and the informed
public, not to mention the international community. Several parliamentary questions
and an early day motion requested the Government to consult Parliament before
replying to the court. By delaying its reply until the recess the FCO appears, once
again, to have ignored Parliament. If the European Court decides that it has jurisdiction
to hear the case it would be surprising if the judges found that the continued exclusion
of the Chagossians from their homeland was not a violation of the European
Convention on Human Rights.

The FCO may feel that it has a good case in law and is prepared to spend millions on
trying to prove it, but the public perception is that the Chagossians should no longer be
the victims of an injustice that deprived them of their birthright. How then can the FCO

6 Email from FCO Press Office, 20 August 2009
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claim to be acting in the public and taxpayers' interest? The raison d'étre for the FCO is
above all to find solutions through diplomacy and negotiation. Should not the FCO be
applying its well-honed diplomatic skills, common sense and decency in bringing this
tragedy to an end?*’

The Chagos Refugee Group and its supporters regarded their moral and political case as
having been strengthened by comments made by then Justice Secretary Jack Straw, who
was Foreign Secretary at the time of the 2004 Orders in Council, to a BBC Radio 4
documentary on the Privy Council, which was broadcast in May 2009.?® Mr Straw said that, in
retrospect, the 2004 Orders in Council should have been referred to the FAC, and that in
failing to do so he had “exchanged legitimacy for speed”. David Miliband told the FAC in July
2009 that, in finding it impossible to send the draft Orders in Council in advance to the FAC
in 2004, Mr Straw had “pointed to the need to preserve complete confidentiality to avoid the
risk of risk of any attempt to circumvent the Orders before they came into force.”*

It was reported by the UK Chagos Support Association that the Foreign Secretary, William
Hague, said in a meeting at the FCO with Chagossian representatives and supporters in
June 2011, that the FCO viewed the ECHR case as a test of whether the Court has the
jurisdiction to rule on the Overseas Territories. Hopes that the ECHR might decide on
admissibility during 2010 were not realised. There is now an expectation that a decision will
come sometime in mid 2012.

2.3 Resettlement

In April 2010, the question of the feasibility of resettlement again came to the fore when one
of the experts that had taken part in a 2002 study commissioned by the then British
Government, Stephen Akester, stated that his opinion — that some of the outer atolls could
be resettled without damaging the eco-system or compromising the security of the US
military base on Diego Garcia — had been removed from the final text as a result of political
pressure. The FCO said that no copies of earlier drafts of the 2002 study had been retained.
Akester also claimed that, although the British Government had said that the cost
resettlement would be prohibitive, he and the other experts involved in the 2002 study were
not asked to consider cost.*

A complaint was subsequently lodged with the Office of the Parliamentary and Health
Service Ombudsman about maladministration in connection with the 2002 feasibility study.
However, the complaint was rejected on the grounds that the Ombudsman’s jurisdiction is
limited to the UK. The All Party Parliamentary Group on the Chagos Islands has asked the
Foreign Affairs Committee to consider whether the jurisdiction of the Ombudsman should be
extended to the Overseas Territories, including those that are uninhabited.

A complaint was also lodged with the Information Commissioner regarding the concealment
of documents in connection with the 2002 feasibility study. The complaint was rejected.
However, this decision is being appealed.

In November 2011, the New Scientist reported that a new study by the National
Oceanography Centre had raised doubts about claims, based on the 2002 feasibility study,

“Chagossians, injustice and the Foreign Office”, The Times, 5 August 2009

8 “What's the Point of the Privy Council?”, BBC Radio 4, 12 May 2009

o Foreign Affairs Committee, Seventh Report of Session 2008-09, Human Rights Annual Report 2008, HC 557,
Ev 53

“Study into return of Chagos islanders was manipulated, consultant claims”, Times, 22 April 2010
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by the British Government that rises in sea-levels will eventually render the Chagos Islands
uninhabitable.

In September 2010 the Conservative MEP, Charles Tannock, was told by the European
Commissioner for development, Andris Piebalgs, that if the UK requested the Commission to
explore whether it would be willing to make a financial contribution towards the cost of
resettlement under the Overseas Association Decision 2001/822/EC, it would be willing to do
so0.*

In September 2011, it was reported that the FCO was negotiating with the US authorities to
permit Chagossians an opportunity to apply for civilian jobs at the airbase on Diego Garcia.
David Snoxell, the co-ordinator of the All Party Parliamentary Group on the Chagos Islands,
said: “These measures have been talked about for years and don’t add up to a row of
beans.”*

The establishment by the previous British Government in April 2010 of a Marine Protection
Area around the Chagos Islands has also had implications for the debate about resettlement
(see below).

2.4  Citizenship

The dispute concerning British citizenship for Chagossians also arose again in the context of
the Parliamentary consideration of the Borders, Citizenship and Immigration Bill, which was
given Royal Assent on 21 July 2009 as the Borders, Citizenship and Immigration Act 2009.
Tom Brake MP introduced a clause to the Bill which aimed to amend the British Overseas
Territories Act 2002 so as to confer full British citizenship on the Chagos Islanders, thus
enabling them to pass on their status to their children.** Responding during Committee stage
to the proposal, then Immigration Minister Phil Woolas said that the issue was whether the
children of exiled Chagossians would, without the resettlement, have been born in BIOT and
so would now be British citizens otherwise than by descent (rather than, as was often the
case, British citizens by descent, because they had been born outside the territory). Mr
Woolas said that the FCO was in discussion with the Chagos Islanders and their
representatives and that the Government was sympathetic to the position of second and later
generation Chagossians born in Mauritius or the Seychelles. Even so, he said, to allow
British citizens by descent through a connection to BIOT to pass on their citizenship to the
next generation might provoke representations from other British citizens. For this reason, he
said, the policy on transmission of British citizenship by persons who hold that status by
descent was strictly applied.** The clause was withdrawn.*® Groups representing
Chagossians living in the UK continue to raise concerns about citizenship with the
Government.

2.5 The establishment of a Marine Protection Area

In 2009, the previous British Government began to explore whether to establish a Marine
Protection Area (MPA) around BIOT, with the exception of Diego Garcia. A consultation

C. Tannock, “Enforced exile”, Parliament Magazine, 16 May 2001. See also:
http://www.chagossupport.org.uk/background/news-archive/september-2010-update

“Secret talks to return islanders to Chagos”, Independent, 5 September 2011
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% See House of Commons Library Research Paper 09/65, Borders, Citizenship and Immigration Bill [HL]:
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process took place between November 2009 and early March 2010.%* During the consultation
period, the Government of Mauritius expressed its opposition to the proposal until wider
issues of sovereignty and Chagossian resettlement had been addressed. The Mauritian High
Commissioner to the UK wrote to the Sunday Times on 10 January 2010:

Mauritius has rights; LETTERS

YOUR article "Brown can build his green legacy on coral reefs" (Charles Clover,
Comment, December 27) suggests that there are only two obstacles in the way of the
establishment of the Marine Protected Area around the Chagos Archipelago, namely
"the claim of the Chagossians - coconut farmers descended from Mauritian French [sic]
stock, who were shamefully evicted by the military in the 1970s" and "what to do about
a tuna fishery that pays the Treasury about £1m a year".

However, there is no mention of the illegal excision of the Chagos Archipelago from
Mauritius prior to Mauritius being granted independence by the United Kingdom, an act
condemned by the international community on the grounds that it was in breach of
international law.

The right of Mauritius to enjoy sovereignty over the archipelago, and the failure of the
promoters of the marine project meaningfully to address this issue, are serious
omissions. There can be no legitimacy to the project without the issue of sovereignty
and resettlement being addressed to the satisfaction of Mauritius.

On 1 April, the British Government announced that it had decided to go ahead and establish
an MPA over the Chagos Islands, with the exception of Diego Garcia.

According to an FCO press release:

Foreign Secretary David Miliband today announced the creation of a Marine Protected
Area (MPA) in the British Indian Ocean Territory. This will include a “no-take” marine
reserve where commercial fishing will be banned. The British Indian Ocean Territory
(BIOT) consists of 55 tiny islands which sit in a quarter of a million square miles of the
world’s cleanest seas. Announcing the creation of this MPA, David Miliband said:

“I am today instructing the Commissioner of the British Indian Ocean Territory to
declare a Marine Protected Area. The MPA will cover some quarter of a million square
miles and its establishment will double the global coverage of the world's oceans under
protection. Its creation is a major step forward for protecting the oceans, not just
around BIOT itself, but also throughout the world. This measure is a further
demonstration of how the UK takes its international environmental responsibilities
seriously.

The territory offers great scope for research in all fields of oceanography, biodiversity
and many aspects of climate change, which are core research issues for UK science.

| have taken the decision to create this marine reserve following a full consultation, and
careful consideration of the many issues and interests involved. The response to the
consultation was impressive both in terms of quality and quantity. We intend to
continue to work closely with all interested stakeholders, both in the UK and
internationally, in implementing the MPA.

% The consultation had originally been scheduled to end in February but was then extended into March. For the

full text of the April 2010 report on the results of the consultation process, see:
http://lwww.fco.gov.uk/resources/en/pdf/3052790/2010/marine-life-apr-2010
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I would like to emphasise that the creation of the MPA will not change the UK's
commitment to cede the Territory to Mauritius when it is no longer needed for defence
purposes and it is, of course, without prejudice to the outcome of the current, pending
proceedings before the European Court of Human Rights."” [...]

[...] The idea of making the British Indian Ocean Territory an MPA has the support of
an impressive range of UK and international environmental organisations coming
together under the auspices of the "Chagos Environment Network" to help enhance the
environmental protection in BIOT. Also, well over 90% of those who responded to the
consultation made clear that they supported greater marine protection

Pollutant levels in Chagos waters and marine life are exceptionally low, mostly below
detection levels at 1 part per trillion using the most sensitive instrumentation available,
making it an appropriate global reference baseline.

Scientists also advise us that BIOT is likely to be key, both in research and
geographical terms, to the repopulation of coral systems along the East Coast of Africa
and hence to the recovery in marine food supply in sub-Saharan Africa. BIOT waters
will continue to be patrolled by the territory's patrol vessel, which will enforce the MPA
conditions.*’

The Chagos Refugee Group, the Mauritian Government and British MPs sympathetic to the
right of return of the Islanders were amongst those who condemned the decision:

Anger mounted today over Britain's decision last week to create the world's largest
marine protection zone around the Chagos islands as an influential group of British
MPs joined the government of Mauritius and a large group of islanders to condemn the
way the decision was made.

The world's leading conservation groups welcomed the move to ban fishing across an
area the size of France, but the Mauritian government, which claims the Indian Ocean
islands, and the largest Chagos refugee group, which is fighting for the right to return
to the islands, have deplored the way they claim the, foreign secretary, David Miliband
rushed out the decision without their consultation.

"Perfidious Albion is dishonest. | am very angry,"” said Mauritian foreign minister Arvin
Boolell.

Olivier Bancoult, chair of the Chagos Refugees Group, the largest collection of exiles,
said he was "shocked" that Britain had not shown the islanders even a draft of the
proposal.

Speaking from Mauritius, he said: "The British government has shown its true face in
the way it does things with no respect for democracy and consideration for others'
opinions. We have been taken for a ride."

Details of the conservation zone have not been made public, except that it is to
become a full "no-take" area. This ban on fishing, previously Chagossians' main
livelihood, could make it impossible to live on the islands if the islanders won the right
to return.

"Everyone would have been happy with the creation of a marine protection area
providing it had made provision for the interests of Chagossians and Mauritius, which it
could so easily have done," said David Snoxell, former British high commissioner in
Mauritius and chair of the Marine Education Trust.

3 Available at: http://blog.protectplanetocean.org/2010/04/new-protection-for-marine-life-of.html
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"The Foreign Office statement completely disregards the Chagossians who are not
even mentioned in it. They have been airbrushed out," he said.

Miliband also attracted the ire of the all-party Chagos committee, whose members
complained that parliament had been sidelined.

In a letter to Miliband, chair of the committee Jeremy Corbyn said: "The action of the
Foreign Office flies in the face of world opinion in respect of the Chagossians' right to
return.

"I am shocked that you did not see fit to honour the undertaking given to parliament
that there would be full consultation with islanders and MPs."

The Foreign Office had committed in a debate on Chagos two weeks ago that MPs
would be briefed before any final decisions were taken on the marine protected area
(MPA).

The all party parliamentary group wants to know what the urgency was for the MPA's
creation and how the Foreign Office had time to properly examine 450 contributions,
many of them complex, to the consultation.

The MPs are expected to ask Miliband to put the decision on hold pending a verdict on
the islanders' right to return, due in the summer from the European Court of Human
rights.®

As stated in the press article, MPs were particularly angered by the apparent breaking of a
pledge made during an earlier Westminster Hall debate on the issue to brief MPs before a
decision was taken.* This issue was raised as an Urgent Question in both Houses of
Parliament on 6 April. Chris Bryant, also then a Minister of State in the FCO, replied to
Jeremy Corbyn, who had laid the Urgent Question in the Commons:

| apologise to my hon. Friend and to the House, because it became clear to us that,
notwithstanding the commitment made to him in the debate, no further information
could have come in that would have made any difference to the decision on the
protection of the marine environment in the British Indian Ocean Territory.*

In August 2010, lawyers for Olivier Bancoult served judicial review proceedings against the
FCO seeking to overturn the decision to establish the MPA. The grounds given were that the
public consultation process had been inadequate, failing to take into account important
information on the issue of resettlement. In October 2010 the High Court decided to defer
consideration of the application for judicial review until after the European Court of Human
Rights had given its judgment. In the light of the delay in reaching that judgment, lawyers for
Bancoult asked the High Court to reconsider this decision and judicial review is now
expected to go ahead in July.

The establishment of the MPA has divided opinion in environmental circles, with some
arguing that environmental issues have been manipulated by the British Government and
that a certain level of resettlement need not be incompatible with environmental protection.
Others remain strongly opposed to any human resettlement.** Controversy over the MPA
was fuelled by the publication of leaked diplomatic cables dated May 2009, in which it was

“Chagos Islands marine protection plan comes under fire from three sides”, Guardian, 6 April 2010
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stated that one of the main reasons for its establishment was that it would make human
resettlement impossible. A senior British official was quoted one cable as referring to the
Chagossians as “Man Fridays”.** The TV personality Ben Fogle, now a patron of the UK
Chagos Support Association, stated: “I was duped into supporting the creation of the marine
sanctuary under false pretences.”®

In April 2011, the Chagos Support Group wrote:

In a report on the Chagos marine reserve one year on, the Pew Environment Group
gives an upbeat account. It talks of the initiation of scientific projects and the ban on
fishing in Chagos, but overlooks some pretty important points.

When planning the new marine reserve, the (previous) Government could have done it
in a way that made resettlement of the islands practicable. It chose not to.

The Pew Environment Group’s report says that 275,000 people joined the Chagos
Environment Network’s call to protect the islands — but doesn’t mention that in a
petition organised by Avaaz, more than 250,000 called for the Government to “work
with the Chagossians” to protect the area — something the Government failed to do. In
fact, another 1,500 signed a petition by the Marine Education Trust which specifically
argued for the reserve to allow some fishing in some areas, so the ecosystem could be
preserved while still allowing the islands to be resettled. That didn't happen.

The Pew Environment Group also cites “conservation training for Chagossians” as one
of the achievements of the marine reserve, but this has apparently been limited to
diving training for two people and “chainsaw safety and management” training for one
other.

Finally it mentions that the islands provide a home for the coconut crab. Great news,
but we can’t help but note that the crab is not the first interesting creature (in the past
it's been boobies, turtles and sea slugs) to have its rights prioritised over the people of
Chagos.

There’s one thing the marine reserve has definitely achieved — continuing to obstruct
the rights of the people of Chagos. Documents published by Wikileaks since the
creation of the marine reserve reveal that the Foreign Office expected the plan to put
paid to the Chagossians’ hopes of resettlement — while claiming publicly that it would
make no difference.*

Since mid 2011, supporters of the Chagossian cause have proposed that that those who
wished to return might establish and run an ‘eco-village’ on the outer islands, acting as
environmental guardians of their homeland, and staffing a research station for visiting
scientists.” Some parliamentarians have recently noted that the MPA established for South
Georgia and the South Sandwich Islands contains a sustainable fishery zone.* The British
Government has said that it is “working closely with interested Chagossian groups and non-
governmental organisations to work on specific environmental projects in BIOT.*’

42 “Chagos Islands: A land neglected and decaying, but it's still our home”, Guardian, 20 May 2011; “The US

Embassy cables: Chagos Islands — Mauritius launches legal action against UK”, Guardian, 22 December 2010
“The secret Falkands that'’s still in conflict”, Times, 2 June 2011

“What the Chagos marine reserve has achieved”, Chagos Support Group blog, 2 April 2011

“Letter from David Snoxell”, Guardian, 23 May 2011
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2.6  Actions by Mauritius

In its 2008 Report on the Overseas Territories, the Foreign Affairs Committee concluded that
“any resolution to the UK’s sovereignty dispute with Mauritius over the British Indian Ocean
Territory must take Chagossians’ wishes into account.””® In its Response, the FCO said that
“Any discussions about the cession of the Territory would be between the sovereign states
concerned ie, UK and Mauritius. However, the views of other interested parties would be
welcomed.”*

The previous British Government and its Mauritian counterpart agreed during 2008 to
establish a bilateral dialogue on issues relating to BIOT. The first meetings within this
framework took place at official level in London in January and July 2009.*

However, the British decision to establish an MPA brought the dialogue. Since the July 2009
meeting, although there have been some bilateral contacts, there have been no further
meetings within the framework of the dialogue. In March 2010, the Mauritian Foreign
Minister, Arvin Boolell, was quoted as saying in the Mauritian newspaper, L’'Express:

Mauritius is not being treated as an equal partner by the UK and the Government
believes that the legitimate interests of Mauritius should not be taken lightly. The third
round of bilateral talks, scheduled for early 2010, has indeed been called off because
Mauritius has expressed its displeasure at the ongoing public consultations on the
MPA outside the bilateral framework... Under the guidance of environment protection,
the UK is eager to allow eco-imperialism to rule over justice and basic human rights.**

The three-party alliance that comprised the Mauritian Government following elections in
2005, led by Prime Minister Navin Ramgoolam, won re-election for another five-year term on
5 May 2010. Mr Ramgoolam held a private meeting with the new British Foreign Secretary,
William Hague, in June 2010, during which he was told that UK policy towards the Chagos
Islands was under review. Henry Bellingham, the Minister of State in the FCO with
responsibility for the issue, met with the Mauritian Foreign Secretary Boolell in the following
month. However, as it became clear that the review had produced no fundamental change in
policy, the prospects for the bilateral dialogue dimmed once again.

On 21 December 2010, Mauritius announced that it had lodged a case against the MPA
under Article 287 of the UN Convention on the Law of the Sea (UNCLOS). It argued,
amongst other things, that the UK had no powers to declare an MPA because it is not a
“coastal state” with regard to the Chagos Islands and cited the leaked diplomatic cables that
appear to indicate that an important motive for establishing an MPA was to render
resettlement impossible. At the time the case was lodged, Prime Minister Ramgoolam
referred to British policy as “a policy of deceit”.>® The UK position is that the MPA is fully
compatible with UNCLOS.*®

As provided for under UNCLOS, a five person panel of arbitrators has been established to
consider the case, with the International Tribunal on the Law of the Sea appointing three
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arbitrators and Mauritius and the UK one each. Mauritius challenged the UK’s appointment of
Judge Sir Christopher Greenwood, questioning his independence and impartiality. However,
in November 2011, the Permanent Court of Arbitration dismissed the challenge by Mauritius.
No date has been set for the ruling of the arbitration panel.

Mauritius has also taken the issue to the African Union (AU). In January 2011, the AU
summit of heads of state/government adopted a resolution supporting any action that
Mauritius might take at the UN General Assembly. Some have speculated that the AU might
in future decide to refer the issue to the International Court of Justice.

It was reported in late 2010 that Mauritius also intended to submit a claim of sovereignty over
the Indian Ocean seabed around the Chagos Islands to the UN Commission on the Limits of
the Continental Shelf. However, it has not yet done so. Given that the UK has already
contested a similar claim by the Maldives Government that may encroach upon British
territory in the Indian Ocean, it can be expected that it will do the same with regard to any
claim by Mauritius.*

Following a 2011 agreement between Mauritius and France for the ‘co-management’ of
Tromelin, an uninhabited French island that Mauritius claims is part of its territory, the
Mauritius Government has suggested that a similar arrangement might be a desirable step
towards resolving the sovereignty dispute over the BIOT between Mauritius and the UK.

2.7  Other developments

A petition entitled, “The US Government must redress wrongs against the Chagossians”, has
been lodged on the website of the White House. It has gathered more than the 25,000
signatures required to trigger an official response from the Obama Administration. However,
some supporters of the Chagossian cause in Mauritius have criticised the demands made in
the petition, which in their view fall short of a just remedy.>®

Members of the All Party Parliamentary Group on the Chagos Islands have had several
meetings with the British Foreign Secretary, William Hague, over the past year or so. At such
a meeting in December 2011, members of the Group called on Mr Hague to hold discussions
with the US and Mauritius in the context of the expected review in 2014 of the 1966
Agreement between the UK and the US. Mr Hague was reported as responding that such
discussions would have to wait until after the ECHR had ruled.*

In January 2012, the UK Chagos Support Association made a submission to the
Government’s consultation on policy regardng the Overseas Territories. The All Party
Parliamentary Group on the Chagos Islands also sent a letter to Henry Bellingham in
response to the consultation.

In February 2012, the All Party Group wrote to Mr Hague proposing that the Chagos
Archipelago should be nominated as a UNESCO World Heritage Site. However, there
appear to be reservations about the proposal on the part of Mauritius and groups
representing Chagossians. The Group has also asked for a debate on the issue in the House
of Commons, so far without success.
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In April 2012, the FCO released previously secret files to the National Archives in Kew which
included material on the decision to lease Diego Garcia to the US. The material showed that
British officials had indeed been economical with the truth at and around that time. *'

3 Selected public statements by the current British Government

In the run-up to the British General Election held on 6 May 2010, both the Conservatives and
the Liberal Democrats made statements regarding the situation of the Chagos Islanders.
According to a website run by supporters of the cause of the Islanders:

With the UK general election campaign in full swing, supporters of the Chagossians’
right of return have this week received messages of support from two men who are
destined to play crucial roles in shaping British politics and foreign policy following May
6.

Firstly, Shadow Foreign Secretary William Hague - the man who will be taking over
from David Miliband at the FCO pending an election victory by David Cameron’s
Conservatives — has said the following:

“I can assure you that if elected to serve as the next British government we will work to
ensure a fair settlement of this long-standing dispute.”

In his letter, which was written in his capacity as Shadow Foreign Secretary, Mr Hague
highlighted a recent speech made by his colleague and Shadow FCO Minister Keith
Simpson, who pledged that the Conservatives would address the issue of resettlement
with an “open mind,” insisting that the Chagossian people “must be placed at the heart
of any decisions taken about their homeland” [...]

[...] Meanwhile, Liberal Democrat leader Nick Clegg’s office, whose party would hold
the balance-of-power in the House of Commons if the Conservatives were to fall short
of an overall majority, has written to say:

“[the] Liberal Democrats take the view that removing the Chagossians in the 1960s
was a scandalous decision and this Government has continued to mistreat these
people. They have done so in the face of opposition from the UN. Regardless of the
legal arguments, Nick and the Liberal Democrats believe that the Government has a
moral responsibility to allow these people to at last return home.

We have actively supported their cause in the past and we will continue to aid their
campaign to see justice done. We have been appalled that the government has wasted
time, money and effort defending the indefensible. It is a disgrace that £2m of
taxpayers’ money the government has been squandered in order to uphold this
injustice.”®®

With the formation of a coalition government composed of these two parties, such
statements appeared to take on considerable significance and raised hopes on the
Chagossian side. However, by the end of the summer of 2010 it was looking increasingly
likely that there was going to be no fundamental change in British official policy. Speaking
before the Foreign Affairs Committee on 8 September 2010, William Hague said:

Mr Hague: On the question of the Chagos Islands—this question could of course take
up several hours, which we clearly don't have—I am looking at this in great detail. It is

" The British Government had earlier claimed that these files had been lost or destroyed. “Special report:

Colonial papers: Diego Garcia”, Guardian, 18 April 2012

8 Available at; http://www.chagossupport.org.uk/ at 29 April 2010
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one of those long-standing, frustrating issues—a great parliamentary cause. | feel that
it is necessary, if | am going to be absolutely confident of our policy on the British
Indian Ocean Territory, that | have looked into it personally, in detail. | was holding a
meeting in the Foreign Office earlier this week about this. | have to say that, when you
go into it in detail, it is quite hard to hold out the prospect of a fundamental change of
policy, so | do not want to raise any hopes of that. Of course, on the question of human
rights there is a European Court of Human Rights case going on at the moment, so it
would be wrong of me to get into the details of that now. But it is important to recognise
that we have a treaty with the United States. Yes, it was entered into by a previous
Government, a Labour Government, but it nevertheless was entered into. That lasts for
50 years, renewable for 20 years.

The outer islands of the Chagos Archipelago are really what is under discussion—
whether people could return to those. There was a feasibility study in 2002 that
concluded that it wasn't really feasible. It is important to recognise that those are atolls.
Very little of that land is more than 1 metre above sea level. It is hundreds of miles—I
think they are knocking on for 1,000 miles—from any other settlements, so making
settlements viable in such a place, particularly given the possible pressures of climate
change on sea levels, is a very daunting prospect. An initial detailed look on my part
has really brought that sobering realisation to me that, however much it is nice to have
an almost romanticised idea that it would be possible for islanders to return to where
they were removed from decades ago, in practical terms that is a really difficult
proposition. However, we continue to look at this policy. | am continuing to examine it
in detall, as is, again, the responsible Minister, Henry Bellingham. But in the light of
what | have seen so far, we will be maintaining the position that we have taken on
proceedings in the European Court.*

Henry Bellingham made this statement in October 2010:

The Government has looked into policy on the British Indian Ocean Territory and have
decided to defend the claims for resettlement and compensation which the Chagos
Islanders have brought to the European Court of Human Rights in Strasbourg [...]
However, we do want to keep channels of communication open to the Chagossian
communities and explore new ideas for the their engagement with the Territory, short
of resettlement. We plan to continue our support for Islanders wishing to visit to tend
family graves, engage in heritage conservation and contribute to environmental work,
including the implementation of the Marine Protected Area.®

In December 2010, the Minister of State in the FCO, Lord Howell of Guildford, said in the
Lords:

My right honourable friend the Foreign Secretary has said that we continue to examine
this policy in detail, and that is what we will do, but the fundamental position that we
take was, | think, taken exactly by the previous Administration as well and is based on
some very difficult but hard realities about both our needs for defence and the rights of
those concerned.”

Lord Howell concluded with remarks on the issue of compensation, acknowledging that a
ruling in favour of the Chagos Islanders by the European Court of Human Rights would have
“a really vast implication in terms of resources.”® The present British Government retains the

% Available at: http://www.publications.parliament.uk/pa/cm201011/cmselect/cmfaff/438/10090802.htm

% HC Deb 13 October 2010 c353W. In April 2011, a group of 12 Chagossians visited the Islands on an FCO-
organised visit — the fifth such visit.

®% HL Deb 14 December 2010 c520-1

®2 Ibid
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option of pursuing a “friendly settlement”, as an alternative to contesting the case currently
before the European Court, but has so far chosen not to do so.

In a debate on the Overseas Territories in the Lords in March 2011, Lord Luce called on the
Government:

To develop a strategy involving discussions with the US and Mauritius that could lead
to compromise proposals which could be incorporated into the exchange of letters
between the US and Britain, which is subject to renewal in 2016 [...] It seems that the
Americans will say that they need to retain Diego Garcia for the foreseeable future. If
that is necessary, so be it. However, it should be possible to work out, for the outer
isles that are a long way from Diego Garcia, co-management arrangements between
Britain and Mauritius for the marine protection area, and to arrange for the Mauritians
to work with the Chagossians on the outer islands on conservation matters to do with
the marine protection area.®

Lord Howell replied:

We are looking at ways of mitigating the impact of our policy on the Chagossians
through continuing to enable them to visit the territory and engage in humanitarian,
cultural and environmental activities [...] We want to involve the Chagossian
communities in implementation of the marine protected area — although there is a
certain difficulty, obviously, as the Chagossians are seeking annulment of the area in
the UK courts — and we are seeking practical ways in which we can continue to help
the Chagossian communities in Mauritius, Seychelles and this country.®

On 30 March 2012, the Government issued this news release on the second anniversary of
the establishment of the MPA:

April 1st marks the second anniversary of the creation of the world’s largest ‘no-take’
Marine Protected Area (MPA) in the British Indian Ocean Territory.

The British Indian Ocean Territory (BIOT), one of the UK’s 14 overseas territories,
consists of 55 tiny islands which sit in more than half a million square kilometres of
some of the world’s cleanest seas.

The MPA offers great opportunities for research in oceanography, biodiversity and
many aspects of climate change. A dozen scientists have just returned from an
expedition focused on collecting baseline data to start to measure the positive effects
of the MPA[...]

The MPA is growing in stature in the scientific world, and has recently attracted a
significant grant from the Darwin Institute which will go towards funding scientific
expeditions for the next 2 years. An independent Science Advisory Group (SAG) has
been set up to devise a strategy and define the priorities for research in the MPA. The
MPA has caused excitement amongst scientists worldwide.

Marine science isn’t the only winner. The birds of the territory have also benefitted from
the MPA as it enriches their habitat. The FCO in partnership with the RSPB funded the
production of a guide to the birds of the British Indian Ocean Territory, written by Peter
Carr.

Young Chagossians have taken the opportunity to get involved with the environmental
projects and expeditions. The UK hopes to involve more Chagossians in environmental

% HL Deb 10 March 2011 ¢1777
® bid., c1795
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work in the territory in the coming year, and will shortly be launching an environmental
education programme in partnership with a group of NGOs led by the Chagos
Conservation Trust.

lllegal fishing, particularly for sharks, remains a major challenge. But our patrol boat
“Pacific Marlin” has done a great job over the last two years in terms of deterrence and
where necessary making arrests. The vessel is partly financed by the Bertarelli
Foundation.

Our work on the MPA is without prejudice to the outcome of the proceedings pending
before the European Court of Human Rights, and this has held us back in some areas.
But we are drafting a management plan for the MPA and are optimistic that in future
we can involve more of our neighbours in developing what is an asset for the whole
world.
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