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Foreword

Climate change is an unprecedented challenge facing humanity today. Given that fossil fuel-based
energy use is the biggest contributor to anthropogenic greenhouse gas (GHG) emissions, a rapid
scale up and deployment of renewable or sustainable energy sources could significantly reduce the
emissions responsible for climate change. On the development side, developing countries are faced
with the challenge of ensuring access to energy for millions of people and power rapid economic
growth in an increasingly low-carbon manner. Most countries are also seeking ways to enhance
their energy security by reducing their reliance on fossil-fuel imports. Scaling up sustainable energy
through a switch to cleaner and low-carbon transport fuels and technologies as well as greater
energy-efficiency measures could make a positive contribution toward achieving all of these goals.

Efforts to scale up sustainable energy require generation costs to be as low as possible. This is difficult
at present, given the relatively high capital costs associated with renewable-energy investments, the
non-consideration of environmental and health externalities in fossil-fuel pricing and the enormous
levels of subsidies that fossil fuels still enjoy.

While incentives such as feed-in tariffs and tax breaks help, lowering the costs of equipment and
services used to produce sustainable power could also play a critical role in enabling economies of
scale and cost optimization for renewable-energy projects, thus facilitating the scale-up process.
Addressing barriers to trade in sustainable-energy goods and services can also contribute to scale
economies and cost-optimization. Trade in sustainable-energy goods can be hampered by tariffs,
subsidies and diverse or conflicting technical standards as well as by lack of harmonization or
mutual recognition efforts.

Domestic sustainable-energy policies could also be designed in a manner that restricts access
to competitively priced goods and services for sustainable-energy producers. This is because
policymakers, while striving to lower the costs of sustainable energy production, often seek to
promote the domestic manufacturing of renewable-energy equipment and the provision of services.
In addition, the sustainable-energy sector is also seen by many policymakers as a potential engine
for job creation. However, balancing all of these objectives may be difficult, and some policies could
trigger trade disputes. The World Trade Organization (WTO) is currently witnessing the first ever
trade dispute over renewable-energy feed-in tariffs and local content measures between Canada
and Japan. It is clear that the urgency of addressing climate change will require, among other policy
responses, a clear and coherent governance regime for sustainable energy and related goods and
services and one that is also supported by trade rules and robust markets. The current stalemate in
the WTO Doha negotiations, particularly in efforts to liberalize environmental goods and services, is
preventing action to address barriers to sustainable-energy goods and services. Even a successful
conclusion of the Doha Round would still leave a number of trade-related rules pertaining to
sustainable energy, such as subsidies, unclarified given the lack of a holistic perspective on energy
in the Doha mandate. In such a scenario, it may be worth looking into the possibility of sustainable
energy trade initiatives, including a Sustainable Energy Trade Agreement (SETA) as a stand-alone
initiative that could address these barriers and enable a trade policy-supported energy governance
regime to advance climate change mitigation efforts and increase sustainable-energy supply.

This agreement could be pursued initially as a plurilateral option, either within or outside the WTO
framework and eventually be “multilateralized.” It could serve to catalyze trade in sustainable-energy
goods and services while seeking to address the needs and concerns of participating developing
countries, many of which may not be in a position to immediately undertake ambitious liberalization
in sustainable-energy goods and services. A SETA could also help clarify and address existing



ambiguities in various trade rules and agreements as they pertain to sustainable energy and provide
focalized governance through effective and operational provisions.

In order to identify viable options for a SETA, it is imperative to analyze the existing legal frameworks
within which a SETA could be negotiated and the resulting legal challenges and opportunities. This
paper looks at a number of options under which a SETA could be given legal shape within and
outside the WTO and assesses the pros and cons of the various approaches. It touches on a number
of important considerations, such as the negotiating procedures, issues of accession, relationship to
existing WTO rules and obligations and dispute settlement. The author also puts forward arguments
as to why an agreement within the WTO would be the first-best option.

This paper was conceived by the International Centre for Trade and Sustainable Development
(ICTSD) and written by Matthew Kennedy of the University of International Business and Economics,
Beijing. He was formerly a senior lawyer in the WTO Secretariat. The paper is produced as part of
a joint initiative of ICTSD’s Global Platform on Climate Change, Trade and Sustainable Energy, the
Global Green Growth Institute (GGI) and the Peterson Institute for International Economics (PIIE).
The concept of the research has been informed by ICTSD policy dialogues, in particular a dialogue
organized in Washington DC in November 2011 by the PIIE with support of the Global Green Growth
Institute (GGGI) and ICTSD; a a high-level Roundtable in Geneva organized on 16 December 2011
on the occasion of the Eighth Ministerial Conference of the WTO that was attended by a number of
high-level representatives from WTO missions and capitals; and at a session organized at the Global
Green Growth Summit 2012 in Seoul, Korea on 11 May 2012.

As a groundbreaking piece of research it has the potential of informing innovative policy responses
on sustainable-energy trade initiatives and will be a valuable reference tool for policymakers as well
as trade negotiators. We hope that you will find the paper to be a thought-provoking, stimulating and
informative piece of reading material and that it proves useful for your work.

T

Ricardo Meléndez-Ortiz
Chief Executive, ICTSD

Foreword
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Executive Summary

This study presents legal options available to a group of interested governments to conclude an
agreement among themselves on trade in sustainable-energy goods and services either within
the existing WTO framework, or outside it. The study was commissioned by the International
Centre for Trade and Sustainable Development (ICTSD), which drew up the outline and terms of
reference.

In November 2011, the ICTSD Global Platform on Climate Change, Trade and Sustainable Energy
produced a scoping paper entitled Fostering Low Carbon Growth: The Case for a Sustainable
Energy Trade Agreement. The scoping paper noted that a transition to a low-carbon economy
requires a greater switch to sustainable energy, as conventional fossil-fuel-based energy use is a
major driver of greenhouse-gas emissions. It further noted that a transition would also entail the
deployment of energy-efficiency measures in both conventional power generation and end-use
sectors, such as buildings, industry and transport in addition to the deployment of cleaner, low-
carbon transport fuels and technologies.

Sustainable energy, for the purposes of that paper and the present one includes solar, wind, small-
scale hydro and biomass-related fuels, technologies and services and any other energy source
that has the potential to mitigate greenhouse-gas emissions. Countries interested in facilitating
diffusion and access to sustainable-energy goods and services would need to start addressing
trade-related barriers. Different types of barriers are affected by rules and disciplines developed
in the World Trade Organization (WTO), regional trade agreements, bilateral investment treaties
and elsewhere. Trade in sustainable-energy goods and services is also affected by negotiations
and rules in fora set up to address broader issues of climate change, such as the United Nations
Framework Convention on Climate Change (UNFCCC), or issues of energy transit, such as the
Energy Charter Treaty (ECT).

In theory, certain types of barriers to trade in sustainable-energy goods and services can be
addressed through existing WTO rules or as part of the Doha Round. However, WTO rules do not
currently address the energy sector in a systematic way. The Doha negotiations on environmental
goods have been bogged down by differences between members over scope and coverage, as
well as the modalities of liberalization, while the services negotiations have also made extremely
slow progress, and the Round as a whole is presently stalled.

Outside the WTO, the UNFCCC negotiating framework faces challenges of its own and may
not be the appropriate place to negotiate trade rules and to introduce operational provisions for
addressing trade and market barriers to sustainable energy goods and services. The ECT covers
transit and investment-related provisions on energy, but its membership does not include many
countries, like China and India, and it does not presently offer a framework for trade-related
concessions on sustainable-energy goods and services. Regional and bilateral trade agreements
also have limited memberships.

Therefore, the ICTSD scoping paper considered a fresh approach that would cover the whole
sustainable energy sector by addressing a variety of market and trade-related barriers, which
it dubbed a Sustainable Energy Trade Agreement (SETA). A SETA could be a way to bring
together countries interested in addressing climate change and longer-term energy security
while maintaining open markets. The scope and form of the agreement would be matters for
negotiation. Three possible legal forms were envisaged: (i) an optional WTO agreement similar
to the Information Technology Agreement (ITA); (ii) an optional WTO agreement similar in form
to the Government Procurement Agreement (GPA); and (iii) a stand-alone agreement outside
the WTO, which might be incorporated in the WTO framework at a later date. Clarification would



be required regarding the relationship between the new agreement and existing WTO rules and
agreements, including the dispute settlement mechanism. The present paper explores these
legal options.

Implementation of SETA within the WTO framework:

New agreements can be added to the WTO framework, even though the WTO Agreement was
originally agreed as a package deal. The single undertaking approach was adopted in the
Uruguay Round, as reflected in the WTO Agreement, and later in the Doha Round, but that does
not prevent the negotiation of a new agreement outside the Round among a group of interested
Members. Section 2 considers the available bases for implementation of SETA within the WTO
framework, either as an ITA-type agreement or a GPA-type agreement, in accordance with the
current institutional rules and procedures. The choice between these two forms depends on what
the new agreement would contain. An ITA-type agreement operates through modifications of
Members’ WTO goods and services schedules so it can include market access improvements,
and even new sets of rules through incorporation of a so-called reference paper. However, it is
limited in its subject matter to the scope of the General Agreement on Tariffs and Trade 1994
(GATT 1994) and the General Agreement on Trade in Services (GATS) and, most important, it
may only yield rights, not diminish obligations. A GPA-type agreement would be added to Annex
4 of the WTO Agreement and would not be subject to the same substantive limitations as long
as it was a trade agreement. However, it would face a procedural hurdle, as agreements can
be added to Annex 4 only by a decision of the Ministerial Conference (or the General Council
conducting its functions between sessions) taken ‘exclusively by consensus.” This means that
any Member present at a meeting where the decision was proposed could, in theory, block it.

The benefits of SETA could accrue to all WTO Members, even those that were not parties to
it. This is clearly the case for a new ITA-type agreement. However, GPA-type agreements are
not automatically excluded from most-favoured-nation treatment (MFN) either. The WTO rule
that plurilateral agreements do not create either obligations or rights for Members that have not
accepted them is a restatement of the pacta tertiis rule of customary international law, not a
derogation from MFN obligations. If the GPA is not applied on an MFN basis that is because its
subject matter falls outside the scope of the WTO’s existing MFN provisions, not because it is
plurilateral. In contrast, SETA would be likely to cover at least some issues within the scope of
the MFN obligations in GATT 1994, GATS and other covered agreements. Consequently, non-
participating WTO Members would retain all their rights under those provisions unless they were
waived. This important issue should be confirmed at such time as SETA is added to the WTO
Agreement. This opens up possibilities for free riding, but only those Members with an actual or
potential trade interest stand to benefit in practice.

The process of negotiation of SETA can be launched outside formal WTO meetings on an ad
hoc basis or in existing fora. Transparency in the negotiating process is important to build trust
with non-participants. If a group of interested Members considers that participation by other
Members is required for an agreement to be viable, they could propose the launch of negotiations
in the WTO, which would require a consensus decision of a WTO body. Negotiations on an
ITA-type agreement could be conducted among those that intend to participate in the results.
Negotiations on a new GPA-type agreement would be a novelty because the wider membership
would eventually be called upon to consent to the addition of the results to the WTO framework.
Non-participants could participate actively in the negotiations with observer status to ensure that
their interests are protected. The negotiating group could organize its business as it saw fit, but
it would be useful for participants to confirm that the negotiations are separate from those in the
Doha Round and form part of a different balance of concessions.

Executive
Summary



The size of a group of interested Members required to implement SETA would depend on
participants’ respective assessments as to whose participation is necessary to ensure the
viability of an agreement, in light of those obligations that are to be applied on an MFN basis and
those that are to be applied on a reciprocal basis among the parties only. The critical mass could,
for example, be assessed in terms of a collective percentage share of world trade in the relevant
products, like the ITA. Accession to SETA after its entry into force could be subject to “terms to be
agreed” in order to encourage Members to become original participants but when implementation
was sufficiently wide the parties could agree to allow accession on the same terms as those for
original parties, like the ITA. Assurances could be given that accession is and remains voluntary.

The relationship to existing WTO rules and disciplines is clearer in the case of an ITA-type
agreement, as the commitments that it contains become part of the participating Members’ goods
and/or services schedules and, hence, integral parts of the GATT 1994 and the GATS. The
Dispute Settlement Understanding (DSU), general exceptions and procedures for modifications
of schedules all apply. However, the relationship between existing WTO rules and a new GPA-
type agreement would require some consideration. As regards dispute settlement, the agreement
could be added to the list of “covered agreements” under the DSU through a series of decisions;
the rights of non-parties to the new agreement in disputes arising under it could be enhanced;
special and additional dispute settlement rules could be added, in particular, the selection and
role of technical experts on non-trade issues could be clarified; and the applicability of the DSU to
any future amendments of the new agreement should be indicated. As regards substantive rules,
the SETA would overlap with other WTO agreements due to its subject matter. New rules could
clarify or add to the obligations of SETA parties, but some rules could also diminish their WTO
obligations, for example, through a new category of non-actionable subsidies or the creation of a
general exception-type provision. The addition of such provisions to the WTO framework would
be subject to the consent of the wider WTO membership, and they would not affect the rights and
obligations of non-parties, but their impact on the interpretation of the WTO Agreement should be
addressed expressly in the text.

Implementation of SETA outside the WTO framework:

WTO Members and non-Members can implement a new agreement outside the WTO framework.
This would be the only option under which SETA would be a GPA-type agreement, and the
WTO Ministerial Conference would not need to consent to add it to the WTO Agreement.
Implementation outside the WTO would be a second-best option, because the SETA would not
benefit from the WTO institutional framework, in particular, its dispute settlement system. SETA
would be unlikely to qualify on its own as a free-trade agreement; hence, benefits would have to
be applied on an MFN basis in accordance with relevant WTO obligations. Conflicts may also
arise with the substantive norms of the WTO. SETA could at least reduce uncertainty through
express clarification of its relationship to relevant WTO agreements. Conflict could also arise
with the jurisdiction of the DSU if the SETA had its own dispute settlement mechanism. A waiver
for SETA-implementing measures would be a temporary solution, and a choice of forum clause
(or so-called fork-in-the-road provision), such as those that exist in many free-trade agreements
(FTAs), would be useful.



1. Introduction

This paper looks at the legal options for a
group of interested countries to enter into a
new international agreement dedicated to the
interface between trade policy and climate
change, which could be titled the Sustainable
Energy Trade Agreement (SETA). Sustainable
energy, for the purposes of this paper, includes
solar, wind, small-scale hydro and biomass-
related fuels, technologies and services and
any other energy source that has the potential to
mitigate greenhouse-gas (GHG) emissions. The
primary objective of SETA would be to promote
the scale-up and deployment of sustainable-
energy sources through the use of trade policy
measures in order to reduce the emissions
responsible for global warming.

This paper is one of a series that builds on the
findings of the scoping paper released by the
ICTSD Gilobal Platform on Climate Change,
Trade and Sustainable Energy in November
2011, entitled Fostering Low Carbon Growth
— The Case for a Sustainable Energy Trade
Agreement.! The scoping paper examined the
relative merits of SETA and the substantive
rules that it might contain. As regards structure,
it suggested that SETA could be modelled either
on the plurilateral Agreement on Government
Procurement (GPA) or the Information
Technology Agreement (ITA), both of which are
part of the World Trade Organization (WTO)
framework. Alternatively, SETA could be a
stand-alone agreement completely outside the
WTO framework. As regards the scope of issues
and market barriers to be covered, it suggested
that SETA could be undertaken in a two-phased
approach. Phase one would address clean
energy supply, i.e. goods and services relevant
to sustainable-energy generation in the areas
of solar, wind, hydro and biomass as a starting
point, although this could be extended to
biofuels used for transportation, such as ethanol
and biodiesel, and other technologies.? Phase
two may address the wider scope of energy
efficiency products and standards, particularly
those identified by the Intergovernmental
Panel on Climate Change for GHG mitigation
(buildings and construction, transportation and
manufacturing) and agriculture.

The scoping paper suggested alternative
approaches to the negotiation of SETA. The
agreement could initially focus on key trade-
related issues as a cluster, comprising tariffs,
non-tariff barriers, subsidies, procurement
and services. Alternatively, it could proceed
incrementally on an issue-by-issue agenda and,
depending on the ambitions of the parties, it
could also address issues related to domestic
energy regulation, such as fossil fuel subsidies,
investment and competition policy, as well as
trade facilitation and transit issues related to
sustainable energy. The scoping paper did
not attempt to pre-determine the means of
implementation of any eventual agreement or
its scope and modalities. Those remain matters
for Members and non-Member governments to
decide.

SETA would not be part of the Doha Round,
although its subject matter would overlap
with the Doha negotiations, notably those on
environmental goods and services. A group of
interested WTO Members and non-Members
might wish to pursue negotiations on SETA in
parallel, in view of the lack of substantial progress
in the multilateral negotiations and a tendency
to converge on the lowest common denominator
in negotiations within a very large and diverse
membership. Negotiations among groups of
interested parties are not new and can draw on
experience with optional agreements within the
General Agreement on Tariffs and Trade (GATT)
and the WTO. If eventual negotiations lead to
a successful conclusion, the parties could
implement SETA within the WTO framework, or
outside it. Different considerations would apply
at each stage from the launch and conduct
of negotiations, through their conclusion,
into implementation and later on as regards
accession.

This paper aims to advise governments and
other relevant stakeholders on the legal options
for SETA in the scenarios set out in the scoping
paper. Specifically, this paper addresses the
institutional and formal issues to be taken into
consideration in deciding either to add SETA
to the WTO framework or to establish it as

Section 1



a stand-alone agreement. Section 2 begins
with a consideration of how the negotiations
for SETA could be launched, conducted and
implemented within the WTO framework, paying
special attention to how non-participants would
be protected. It examines how SETA would
relate to the WTQO’s existing institutions, notably
the dispute settlement mechanism, and the
decisions that would need to be taken to adapt
them to each other. It also examines how SETA
would relate to certain of the WTO’s substantive
rules, in particular where it not only added to
obligations but also purported to diminish them,
through a new class of non-actionable subsidies
or a general exception-style approach. Section
3 considers how SETA could be established

outside the WTO framework, and what action
could be taken to avoid conflicts between SETA
and the WTO in that scenario. Key points are
repeated in shaded text at the end of each
sub-section. A summary of conclusions and
recommendations on ways forward appears at
the end of the text.

Forthcoming papers in this ICTSD series will
elaborate on the substantive issues and market
barriers that SETA could cover. They include
Governing Clean Energy Subsidies: What,
Why and How Legal? by Arunabha Ghosh and
Himani Gangania, and The Trade Implications of
Procurement Practices in Sustainable Energy
Goods and Services by David Luff.



2. Implementation of
SETA Within the WTO

Framework

Given the scope of issues and market barriers
that SETA might cover, as envisaged in the
scoping paper, the new agreement could be
negotiated and concluded within the WTO.
This would take advantage of the institutional
framework that the WTO already provides
for the conduct of trade relations among
its Members and, potentially, allow SETA
to be enforced through the WTO dispute
settlement mechanism. This would not only
avoid a duplication of institutions, but also
help prevent conflicts of jurisdiction. This
section considers the available legal bases
for such an exercise and some important
issues to take into consideration. The options
presented are available under the WTO’s
current institutional rules and procedures, but
reform of the institutional rules and procedures
themselves can also be envisaged.®

2.1. Scope for SETA to

be a New WTO Agreement

The WTO framework is not set in stone.
New agreements can be added at any time
- even though the WTO Agreement was
originally agreed as a package deal. Article
I1:1 of the WTO Agreement defines the scope
of the WTO in terms of the Annexes to that
agreement, which can and do change over
time. Three WTO agreements have already
terminated: the 1994 International Dairy
Agreement and the 1994 International Bovine
Meat Agreement were both deleted in 1997,*
and the Agreement on Textiles and Clothing
terminated at the end of 2004.® The results
of other negotiations have been incorporated
into the existing WTO agreements, notably
the ITA,® reviews of the Pharmaceutical
Understanding,” a bilateral deal on tariffs
on distilled spirits,® four General Agreement
on Trade in Services (GATS) protocols on
financial services, movement of natural

persons and basic telecommunications® and
a protocol to the Agreement on Trade in
Civil Aircraft (TCA)."® An amendment to the
Trade-Related Aspects of the Intellectual
Property Rights (TRIPS) Agreement has
been adopted, although it has not entered
into force. The WTO has also approved
29 protocols with acceding Members. The
WTO has yet to add a new formal agreement
to its framework, although one (the Trade
Facilitation Agreement) is under negotiation
in the Doha Round.?

The single undertaking of the WTO does not
prevent the addition of new agreements to the
WTO framework, even without the successful
conclusion of a Round of multilateral trade
negotiations. The single undertaking was an
approach adopted for the organization of two
Rounds of multilateral trade negotiations,
first the 1986 Punta del Este Declaration
that launched the Uruguay Round' and later
the 2001 Doha Declaration.* The single
undertaking approach is reflected in the
implementation of the results of the Uruguay
Round insofar as Members accepted the
WTO Agreement and remain bound by it as
a package, without the option to select a /a
carte among the agreements in Annexes 1, 2
and 3. The preamble to the WTO Agreement
recites the parties’ resolution to develop
“an integrated, more viable and durable
multilateral trading system” with respect to
the results of negotiations up to and including
the Uruguay Round.'® The single undertaking
approach was later adopted for the Doha
Round by choice,'” but that does not govern
the organization of other negotiations. Indeed,
Article X:9 of the WTO Agreement expressly
provides a procedure for the addition to Annex
4 of new agreements (and the deletion of old
ones) to which some Members are parties but
others are not.'®
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The WTO framework is open to agreements
entered into by less than all 155 Members. The
GPA is an example of one form of agreement.
The ITA (formally the ‘Ministerial Declaration
on Trade in Information Technology
Products’) is an example of a different form
of negotiating results concluded among a
subset of Members and implemented within
the WTO framework.'®

There is a degree of mistrust among some
developing countries regarding the GPA-
type of optional agreement. Plurilateral
agreements (i.e. optional agreements in
Annex 4 tothe WTO Agreement) are perceived
as a throwback to the Tokyo Round of trade
negotiations of 1973-79.2° The results of the
Tokyo Round included nine agreements,
or so-called codes to which only some
contracting parties to the GATT subscribed.
One of the achievements of the Uruguay
Round was to revise most of those codes and
integrate them into the WTO framework. Five
multilateral WTO agreements were based
on Tokyo Round Codes: the Agreement on
Technical Barriers to Trade (TBT), the Anti-
Dumping Agreement, the Customs Valuation
Agreement, the Subsidies and Countervailing
Measures (SCM) Agreement and the
Agreement on Import Licensing Procedures.
Four other WTO agreements were based
on, or identical to, a Tokyo Round Code but
remained plurilateral. Two of these, the 1994
GPA and the 1979 TCA, remain in Annex 4 to
the WTO Agreement.

The ITA-type of optional agreement among
subsets of WTO Members does not arouse
the same suspicions. The ITA provided
for improvements in market access that
were negotiated and concluded among
only certain Members but given effect by
means of certifications of modifications to
participating Members’ goods schedules,?
which are integral parts of Part | of GATT
1994.22 The positive attitude toward this type
of optional agreement lies in the fact that
the market access improvements it provides
accrue to all WTO Members. In reality, this
may not be very different from the position
of SETA, regardless of its form, because it
may still be applied on a most-favoured-

nation (MFN) basis for reasons of substance.
In other words, some or all of the benefits of
SETA may accrue to all WTO Members even
if it is concluded as a GPA-type of optional
agreement, for reasons discussed below.

A new optional agreement, such as SETA,
could be concluded among a group of
interested WTO Members and given
effect according to either or both of these
models, depending on what it contained. If
SETA were added to Annex 4 of the WTO
Agreement as a GPA-type agreement, the
only substantive condition would be that it
must be a trade agreement.?® SETA would
clearly satisfy that condition, at least at an
initial stage.?* (There is also an important
procedural condition, discussed below). If
SETA were given effect through certifications
of modifications to participating Members’
schedules as an ITA-type agreement, it
could only provide for improvements in tariff
concessions and improved commitments
on non-tariff measures within the scope of
GATT 1994 and/or specific commitments on
liberalization of trade in services within the
scope of GATS. The improvements could
make reference to an agreed set of rules that
participants incorporate in their respective
Schedules by reference, along the lines
of the Understanding on Commitments in
Financial Services?® and the reference paper
on telecommunications services.?® If these
types of improvements were all that the
new agreement contained, it would not be
necessary to add SETA to Annex 4. However,
schedules may only yield rights under GATT
1994 and the Agreement on Agriculture
and cannot diminish obligations under
those agreements without some express
authorization in the text of those agreements.
Therefore, a permanent derogation within
the WTO framework would require a new
agreement in Annex 4.%27 Other types of WTO
instruments, such as an amendment, could
also be considered.?®

Either way, the WTO membership collectively
retains control over which new agreements
are addedtothe WTO framework. Agreements
among subsets of Members can be added to
Annex 4 only by means of a decision of the



Ministerial Conference (or the General Council
conducting its functions between sessions)
taken “exclusively by consensus.”?® This
procedural condition could be a challenge to
fulfill. Modifications of participating Members’
goods or services schedules are certified
only with the tacit consent of all Members to
the proposed modification.3®

A new optional agreement among a group
of interested WTO Members and open to all
would not necessarily be a backward step.
Transitional periods and other provisions
granting special and differential treatment
already create different sets of rights and
obligations among different groups of WTO
Members. Thedifficultyinobtainingagreement
among all Members in the context of the
Doha Round compels fresh consideration
of alternative approaches to rule-making in
order for the WTO to remain relevant in light
of contemporary developments.?' In 2005,
the Sutherland Report advised that possible
plurilateral approaches to WTO negotiations
should be re-examined — outside the context
of the Doha Round. However, it outlined a
series of problems to which attention should
be paid, notably the rules under which any
such negotiations take place.® In 2007, the
Warwick Commission recommended that
serious consideration be given to the re-
introduction of the flexibility associated
with what has come to be known as critical
mass decision-making, as opposed to the
single undertaking approach.®® Most of
the successful negotiations in the WTO
framework since its establishment have, in
fact, been optional, sectoral exercises.3*

There are legitimate concerns regarding WTO
agreements concluded among less than all
WTO Members. These relate to the value and
availability of the benefits of the agreement;
the inclusiveness of the negotiating process;
the potential for pressure to participate after
an agreement has been concluded and
potential conflicts between new agreements
and the existing WTO framework. Each of
these concerns is discussed below.

e SETA could be added to the WTO
framework as an optional agreement
outside the context of the Doha Round.

e SETA could be added to Annex 4 to the
WTO Agreement, like the GPA, but a
decision of the Ministerial Conference (or
General Council), adopted exclusively by
consensus, would be required.

e SETA could be implemented through
modifications to participating Members’
schedules, like the ITA, insofar as it
provided for improvements to tariff
concessions, commitments on non-tariff
barriers and commitments on liberalization
of trade in services.

2.2. Rights and Obligations
Toward Non-participants

One of the most important issues regarding
the conclusion of SETA as a new agreement
within the WTO framework concerns the
rights and obligations of participants towards
WTO Members who do not participate in
SETA. Multilateralization of benefits under
critical mass agreements ensures that they
do less damage to the integrated system
that the WTO Agreement established in 1994
than might otherwise be the case.®® The
Warwick Commission recommended that the
principle of non-discrimination should apply
to all Members, regardless of whether they
participate in critical mass agreements.®® This
could be a decisive issue in obtaining consent
from the Ministerial Conference to add SETA
to Annex 4 of the WTO Agreement, if it were
given legal effect as a GPA-type agreement.®”

All  improvements in tariff and other
concessions effected through modifications
to participating Members’ goods schedules
will accrue — in theory — to the benefit of
all WTO Members, through the application
of the MFN obligation in Article | of GATT
1994. This is the position as regards the ITA
and the Pharmaceuticals Understanding.
Improvements in market access for services
also apply on an MFN basis, subject to
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any relevant exemptions that participating
Members may have entered under Article Il of
GATS.® The application of improvements on
an MFN basis is one of the attractions of this
type of optional agreement as regards non-
participating Members. However, in practice,
the position is more nuanced, as only those
Members with an actual or potential trade
interest in the relevant goods and services
can obtain a benefit.

The position may not be so different as
regards agreements in Annex 4 of the WTO
Agreement. Article 11:3 of the WTO Agreement
provides that these agreements “do not
create either obligations or rights for Members
that have not accepted them.” This restates
the basic rule of public international law that
pacta tertiis nec nocent nec prosunt, which
has been codified in Article 34 of the Vienna
Convention on the Law of Treaties of 1969 as
“[a] treaty does not create either obligations or
rights for a third State without its consent.”s®
However, the parties to agreements in Annex 4
still owe MFN obligations to all WTO Members
under the multilateral WTO agreements.*
To the extent that the subject matter of any
agreement in Annex 4 falls within the scope of
any of these MFN obligations, such as Article
I:11 of GATT 1994 and Article Il:1 of GATS,
the benefits must normally be extended to all
WTO Members, including non-parties to the
agreement in Annex 4. These obligations are
not created by the agreements in Annex 4;
hence they are not addressed by Article 11:3 of
the WTO Agreement.

The GPA is an agreement in Annex 4 of the
WTO Agreement, and it has no MFN effect,
but that does not mean that SETA would have
no MFN effect either if it were added to Annex
4. Article lll of the GPA obliges the parties
to grant non-discriminatory treatment only
to other parties to that agreement but if, in
practice, those advantages are not applied on
a multilateral basis, it is because the subject of
government procurement does not fall within
the scope of Article I:1 of GATT 1994# or the
other MFN obligations in the multilateral WTO
agreements. That is an important difference
from SETA, which is likely to cover issues that
fallwithinthe scope of existing MFN obligations,

such as improvements in market access and
eventually possibly product standards. The
benefits of these obligations would normally
accrue to all Members, including non-parties,
in accordance with the WTO agreements, as
do benefits under the ITA, even if SETA were
implemented as a GPA-type agreement. On
the other hand, obligations in other areas
might fall outside the scope of existing MFN
obligations, and the benefits would not accrue
directly to non-parties.

There is an alternative view that the parties
to plurilateral agreements do not have to
apply them on an MFN basis. This view would
have the merit of preventing free riding and
was expressed at least as early as the first
plurilateral concluded under the auspices of
GATT (i.e. the Kennedy Round Anti-Dumping
Code*?). In 1967, the European Communities
maintained that the parties were under no
obligation to apply the provisions of that
Code to non-signatories.*® In 1968, the GATT
Director-General was asked for a ruling on
whether the parties had a legal obligation
under Article | of GATT 1947 to apply the
provisions of the Anti-Dumping Code in their
trade with all GATT contracting parties. The
Director-General replied that in his judgment
they did have such an obligation, because (a)
the text of Article | of GATT 1947 covered many
of the matters dealt with in the Anti-Dumping
Code; and (b) the MFN obligation under
Article | of GATT was clearly unconditional.**

At the conclusion of the Tokyo Round in 1979,
the results of the negotiations included several
plurilateral agreements. The contracting
parties to the GATT expressly addressed the
issue of MFN treatment by adopting a decision
reaffirming “their intention to ensure the unity
and consistency of the GATT system” and
expressly confirming that “existing rights
and benefits under the GATT of contracting
parties not being parties to [the plurilateral
agreements among the results of the Round],
including those derived from Article |, are
not affected by these Agreements.™® In other
words, it confirmed that the benefits of the
Tokyo Round plurilateral agreements were
to accrue to all contracting parties to the
GATT, even those that were not parties to the



plurilaterals, insofar as the subject matter of
those agreements was covered by Article |
of GATT 1947. However, this did not always
occur in practice.*®

When the WTO was established, no
derogation from MFN treatment was granted
with respect to the plurilateral agreements in
Annex 4. Therefore, the parties are required
to extend the benefits of those agreements
to all WTO Members, to the extent that their
subject matter falls within the scope of the
WTO MFN obligations. There is an alternative
view that the language of the second sentence
of Article 1I:3 of the WTO Agreement (quoted
above) grants such a derogation, but it is not
obvious that that sentence does anything
more than restate the pacta tertiis rule.*” No
decision or interpretation on this issue has
been adopted in the WTO.

Any decision to add SETA to Annex 4
should address MFN treatment specifically,
in the interest of certainty. If the Ministerial
Conference adds SETA to Annex 4, it can
confirm that SETA does not affect non-
parties’ rights under the multilateral WTO
agreements, including the MFN obligations.
The benefits of SETA obligations would then
accrue to all Members, in principle, but only
insofar as those obligations are covered by
one of the WTO MFN provisions. In any event,
free riding under a sectoral agreement such
as SETA is not possible for all other Members
in practice as some will have no relevant trade
interest.*® Therefore, a careful definition of
the critical mass required for implementation
of the new agreement can ensure that any
free riding will not undermine attainment of
the agreement’s objective.

A further incentive for a group of non-
parties to consent to the addition of the
new agreement might be the inclusion of an
optional MFN exception in the text in favour
of least-developed countries (LDCs). The
GPA already contains such a provision in the
second sentence of Article V:12.

The alternative is to grant a waiver to exclude
SETA from MFN treatment. If agreed, this
would create an incentive to participate; but,

the exclusion of non-parties from the benefits
of SETA is likely to be perceived as promoting
a “two-speed’” WTO, which would probably
reduce the prospects of obtaining the Ministerial
Conference’s consent to add it to Annex 4.

e The benefits of SETA would normally
accrue to all WTO Members, even if it was
implemented as a GPA-type agreement,
to the extent that it covered subjects
within the scope of the MFN obligations
in the multilateral WTO agreements.
The Ministerial Conference would be
well-advised to confirm this point in any
decision to add SETA to Annex 4 of the
WTO Agreement.

2.3. SETA Negotiations
Within the WTO

2.3.1. Preparatory stage

The procedure to add a new agreement to Annex
4 envisages thatan agreement has already been
concluded among certain Members (as parties
to it) and does not address the prior processes
of negotiation and conclusion, which can take
place outside formal WTO meetings.*® While,
in principle, the parties are free to decide how
to handle those questions, it should be borne
in mind that the way in which the participants
proceed can affect the attitude of Members that
are not parties, whose consent will be required
for the addition of any eventual agreement to
Annex 4.

The 1980 certification procedures for modifi-
cations to Members’ schedules, which have
been used to give effect to the results of sectoral
tariff negotiations, do not restrict the prior
processes either.5° Renegotiation procedures
have not been considered necessary, because
the negotiations only lead to improvements
(i.e. reduction or elimination of tariffs), hence
no compensation is owed. The certification
procedures adopted by the Council for Trade
in Services to give effect to new services
commitments and improvements to existing
services commitments do not stipulate who
must participate in the negotiations either,
although they do allow other Members to object
to proposed changes.®
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The ITA provides an illustration of one means
to launch negotiations among a group of
interested WTO Members (and an acceding
Member). The initiative for the ITA came from
a coalition of industry actors and was taken up
by the governments of the old ‘Quad’ (Canada,
the European Community (EC), Japan and the
United States of America (US)). The initiative
was endorsed at a bilateral EU-US summit
in 1995 and in 1996 by Quad ministers, who
instructed their negotiators to move forward.
The US submitted a proposal for a multilateral
ITA to the WTO Committee on Market Access®
and later provided the WTO Council for Trade
in Goods a summary of the agreement that had
been developed among interested delegations.
By that time, the ITA was envisaged as a
plurilateral agreement. The United States
offered to consult with any delegation that
wished to know more about the specifics of
the initiative.5® Three of the old Quad members
took up the issue in the Asia-Pacific Economic
Cooperation (APEC) forum, because certain
Asian countries were becoming important
exporters in the IT sector. A breakthrough
came in the APEC 1996 Leaders’ Declaration,
which called for the conclusion of ITA by the
Singapore Ministerial Conference of the WTO
in order to substantially eliminate tariffs by
the year 2000.%* The following month, at that
session of the Ministerial Conference, Ministers
of 18 WTO Members plus one acceding
Member (comprising the old Quad, seven other
APEC members and Norway, Switzerland and
Turkey) made the joint declaration on trade
in information technology products that is the
ITA.%® The text of the 1996 Declaration set out
modalities for tariff reductions and product
coverage, to be finalized and implemented
later, and invited other Members and acceding
Members to participate.’® The Ministerial
Conference took note of the ITA and welcomed
the initiative.%”

When a group of interested Members has
reached an agreement on market access
improvements and is willing to apply those
improvements on an MFN basis, they can
implement through the certification procedures
without a WTO declaration or decision, provided
they are willing to more forward without the
participation of any other Members. For

example, the Pharmaceutical Understanding
was implemented in this way in 1994 among 12
parties, including the EC-12 as one party.5®

A group of interested Members may reach an
agreementon marketaccessamongthemselves
but not yet have secured what they consider to
be sufficient participation for implementation to
be viable and beneficial to their interests. For
example, the participants in the ITA at the time
of the 1996 Declaration accounted for “well
over 80 percent” of world trade in information
technology products, but this was less than
what they considered to be the critical mass for
implementation of their agreement.%®* However,
when agreement is reached without the critical
mass yet assembled, there is a risk that other
Members will seek to reopen the terms of the
agreement as a condition of their participation.

When a new GPA-type agreement foresees not
only market access, but also new rules as well
it is bound to be treated with skepticism if little
is known about it. Transparency is an important
means of building trust with non-parties, whose
consent will eventually be required to add any
agreement to Annex 4 of the WTO Agreement.
The aborted Multilateral Agreement on Invest-
ment (MAI) illustrates the point. The MAI was
negotiated among OECD member states
from 1995 to 1998, but the negotiations were
discontinued® in the face of fierce opposition
from civil society after information was leaked
regarding the proposed rules under discussion.
The WTO established a working group on the
relationship between trade and investment in
1996°%' but there was a belief that this would
start a process towards a MAI in the WTOQ.#2
WTO negotiations were never launched, and
the working group was disbanded in 2004.53
In contrast, a General Council decision was
taken in 2004 to launch multilateral WTO
negotiations on trade facilitation in the context
of the Doha Round. Of course, the difference
between this new initiative and the MAI can be
attributed to substance as well as to procedure,
as sufficient Members believed that new rules
were of potential benefit to them, at least in
the context of a Round.®* The point is that
multilateral consent to the addition of SETA
could also be forthcoming if the negotiating
process is transparent from the outset and the



potential impact, including on non-parties, is
communicated effectively.

A preparatory or exploratory group of Members
could be formed ad hoc or based on a pre-
existing arrangement. The old Quad would not
be an appropriate group as it no longer has a
pre-eminent role in the world trading system
as it did during the Uruguay Round and shortly
thereafter. A contemporary alternative might
be the Group of Twenty (G20), which accounts
for approximately 80 percent of world trade
and two-thirds of the world’s population.®® The
G20 includes developed countries, developing
countries and transition economies from all
major regions of the world, and its members
include the top ten countries in terms of
sustainable-energy capacity and investment.®®
There are indications that they include many,
but not all, large traders in sustainable-energy-
related equipment — for example, photovoltaic
cells, modules and panels and wind power
generating sets.®” However, the G20 does
not aim to be representative of the WTO
membership and does not include any small
economies or LDCs. G20 summits are only
annual events now. APEC could also play a role,
as it did in the negotiation of the ITA. APEC’s
membership overlaps with that of the G20, but
it also includes certain other economies that
appear to be significant traders in sustainable-
energy-related equipment.®

If a preparatory process becomes identified
too strongly with one particular group, it risks
jeopardizing wider participation and the launch
of WTO negotiations, or implementation of
negotiating results within the WTO framework.
Moreover, if the goal of a preparatory process
conducted among a limited group of Members
is not clearly focused and communicated
to non-participants, there is a risk that the
exercise will be perceived as an attempt to
introduce a senior officials’ consultative body
or WTO steering group, as has been proposed
in literature on WTO reform.®®

* Preparatory work and negotiations outside
formal WTO meetings can be conducted
among a group of interested WTO Members
on an ad hoc basis or in an existing forum,
with meetings in other fora playing a
positive role, but transparency is important

when the participation of other Members
will eventually be sought, or where the
wider WTO membership’s consent to add
an agreement to the WTO framework will be
required.

2.3.2. Launch of negotiations within the WTO

The SETA negotiating process can respect
basic principles of transparency and
inclusiveness even though the negotiating
objective in the case of an optional agreement
is not full participation by all WTO Members.
A decision ofa WTO body is required to launch
negotiations in formal WTO meetings. For
example, in 1994, ministerial decisions were
adopted at the end of the Uruguay Round to
establish a Negotiating Group on Movement
of Natural Persons and a Negotiating Group
on Basic Telecommunications, which led
to three GATS protocols.”” In 2004, the
Trade Negotiations Committee agreed to
establish the Negotiating Group on Trade
Facilitation, at the direction of the General
Council.”* One exception concerns the WTO
Committee of Participants on Expansion of
Trade in Information Technology Products,
commonly known as the ITA Committee,
which was formed not to negotiate the ITA
but to implement it, including the review of
its product coverage (so-called ITA Il). The
ITA Committee was formed by a decision of
the participants (two of whom were not even
WTO Members yet), who then informed the
Council on Trade in Goods of their decision
in March 1997.72 Meetings of the participants
“under the auspices of the Council on Trade
in Goods” had been foreseen in the ITA.®
This exceptional procedure for the formation
of a WTO body occurred in the early days of
the WTO, and it seems unlikely that a similar
procedure would be acceptable to the WTO
membership today.

Non-participants as well as other Members
should carefully review any decision to launch
negotiations as it may be taken into account
later in the interpretation of provisions in the
WTO agreements — including existing ones.
For example, the Appellate Body in US -
Shrimp referred to the ministerial decision
to establish the Committee on Trade and
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Environment in its interpretation of the
chapeau to Article XX of GATT 1994.7

Any decision to establish a WTO negotiating
group would be taken by consensus among
all WTO Members present at the meeting
where such a decision was considered, in
accordance with customary practice.” If the
decision is taken by a subsidiary body of
the General Council, consensus is the only
option.”® Although the General Council is
empowered to take decisions by voting, it
would be futile to launch negotiations over
the objections of a substantial section of the
membership if the proponents’ goal is to add
an eventual agreement to Annex 4 of the WTO
Agreement, as that would require a decision
taken exclusively by consensus. Naturally,
consensus on launching negotiations does
not imply that all Members should participate
in the negotiations nor implement the results.

If consensus can be found to launch
negotiations, the WTO could establish a
negotiating group on sustainable energy (but
with a title that distinguished it from bodies
formed by the existing Trade Negotiations
Committee). As a WTO negotiating group, it
would report to a WTO Council or committee
and receive WTO Secretariat support, which
can, among other things, help ensure the
openness and transparency of the process
as well as generate a drafting history that
could be taken into account in interpretation
of the results. The Secretariat can also
provide technical support, such as tariff data
and statistical information, although it would
probably provide this information to Members
in any case. Another advantage of conducting
negotiations in a WTO negotiating group, in
theory, can be the opportunity for trade-offs
with other sectors and issues during a Round
of multilateral trade negotiations, but that
advantage is illusory at present, given the
current state of the Doha Round. If consensus
cannot be found to establish a Negotiating
Group on Sustainable Energy, negotiations
can proceed in informal meetings of interested
WTO Members with a view to requesting the
incorporation of the eventual results in the
WTO framework.

e A consensus decision of a WTO body
would be required to launch negotiations
in formal WTO meetings.

2.3.3. Participation in the negotiations

There is no legal requirement regarding the
minimum number of Members that must
participate in a WTO negotiating process.
The successful negotiations on basic
telecommunications were launched among
31 governments, including the then-12 EC
member states, which had already announced
their intention to participate, with their names
set out in a list and no express reference to
collective trade share.”” The participants in
the ITA at the time of the 1996 Ministerial
Declaration noted that they accounted for
83 percent of world trade in information
technology products, but by that stage, they
had already agreed on product coverage and
modalities for tariff elimination.”®

The rules for negotiations should be clear
in advance and appropriate to the WTO
as an institution.”® Negotiations on an
ITA-type agreement can be conducted
among those who intend to participate in
the results. However, negotiations on an
optional agreement to be added to Annex 4
of the WTO Agreement would be a novelty
because the participants would negotiate
among themselves in a group in the shadow
of the wider membership. Therefore, this
process would have to operate on two planes.
Exclusion of non-participants from the
negotiating process would only increase the
likelihood that consent will not be given to add
any such agreement among the participants
to the WTO Agreement. The process needs
the input of non-participants, including those
who have no intention of acceding.

A WTO negotiating group would ordinarily
be open to all WTO Members that wished to
participate, on a voluntary basis, according
to an opt-in procedure.®® For example, the
1994 Ministerial Decision on Negotiations
on Basic Telecommunications and the
1994 Ministerial Decision on Negotiations
on Maritime Transport Services provided
that negotiations would be “entered into on



a voluntary basis” and that the negotiating
groups would be open to all governments that
announced their intention to participate. A
procedure was established in the decisions
that required notifications of intention to be
addressed to the WTO treaty depositary (i.e.
the WTO Director-General).?’

All Members should be clear as to what
participation in the negotiating group
entails. The voluntary nature of negotiations
should imply that those who have chosen
to participate have a right to opt out at any
time. However, as a practical matter, there
is a risk that some participants’ input will
not be properly taken into account if their
eventual participation is not assured or if
participation in the negotiations will give rise
to expectations of participation in the results
in any case. Moreover, some Members will
participate in the group only with the intention
to follow proceedings or to share their own
perspectives on the issues under negotiation.
This roleisimportantto ensure that negotiators
are aware of the effect that their proposals may
have on the wider membership, especially
if SETA includes new rules in areas already
covered by existing WTO agreements and
not only improved market access. Therefore,
it might be better to agree at the outset of
negotiations in the WTO on what participation
(or opting in) means and set up an appropriate
structure for the negotiating group.

A practical solution is for a negotiating group’s
rules of procedures to distinguish between
participants and observers. Participants
in the negotiations could be expected to
participate in the results. Observers would
be free not to participate in the results but
would not participate in decision-making in the
negotiating group.82 Conditions of participation
and observership, if any, could be laid down
in the decision establishing the negotiating
group or, in the case of observership, decided
by the group. For example, only parties to the
ITA are “participants” in the ITA Committee.??
The Committee adopted a decision allowing
all WTO Members, and governments with
observer status in the Council for Trade
in Goods, to follow its proceedings in an
observer capacity.?* Similarly, only parties to

the GPA are members of the Committee on
Government Procurement (GPA Committee)®,
but governments of WTO Members and actual
or potential acceding Members may apply
to observe its meetings if they fulfill certain
transparency conditions in their procurement
tenders® and are “interested in initiating
accession negotiations” to the GPA.#" In fact,
over half the observers to the GPA Committee
are not currently negotiating accession to
the GPA.88 The revised GPA will entitle non-
parties to become observers by submitting
a written notice to the GPA Committee.®®
During negotiations on the review of the GPA,
it was agreed that observers were entitled to
attend negotiations on the text in Committee
meetings, but that they could attend bilateral
negotiations on issues of coverage and
elimination of discriminatory measures and
practices only if they had submitted an offer
with a view to participating in the revised
Agreement.®°

Informal methods are also important parts
of the negotiating process.®® Consultations
within smaller groups of participants can be
used to advance negotiations, but there may
also be value in including observers even in
these groups and consulting other Members
representative of the wider membership. The
goal is to avoid a situation where an agreement
is concluded only to require renegotiation
because consent to annex it is denied. The
identity of the Chair can also be important.
Chairs are usually drawn from the ranks of
the participants’ representatives, but the
novel nature of negotiations on SETA might
justify casting the net wider.®2 For example,
the first Chair of the ITA Committee was an
acknowledged expert on tariff negotiations
and, at the time, a WTO Deputy Director-
General.®®

Decisions to launch negotiations on SETA
can set out a date for the first meeting of
the negotiating group to give impetus to
the negotiations. They can also include
requirements to report to a regular WTO body
and require the negotiating group to issue a
final report with a date for implementation.
Several WTO bodies could have relevant
responsibilities, given that SETA could cover
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market access in goods, both agricultural
and non-agricultural, as well as services,
and possibly rules in different areas of
trade in goods, such as technical barriers to
trade, subsidies and procurement. Multiple
reporting requirements are not helpful, but
non-participants may wish to ask questions in
different WTO committees. A practical solution
would be for the SETA negotiating group to
report directly to the General Council at least
annually, with a request that the reports be
included in the agenda of subsidiary bodies,
or circulated in them, or both.

There is the possibility of assigning
different aspects of SETA to separate
negotiating groups to take account of their
specialized roles, but this is not necessarily
the best way forward. While it is likely that
different government agencies would have
responsibility for different aspects of SETA
in many Members, separate processes will
make it more difficult to achieve a coherent
outcome on trade in sustainable-energy
goods and services. Negotiations on issues
relevant to market access for sustainable-
energy goods and services have been
scattered across various bodies in the Doha
Round, such as the special session of the
Committee on Trade and Environment, the
negotiating group on non-agricultural market
access and the special sessions of the
Committee on Agriculture and the Council for
Trade in Services, without results.

An alternative is to adopt a centralized
approach. For example, negotiations relating
to regional trade agreements take place in
a single group, which in 2006 produced an
“early harvest” result in the Doha Round.
That decision is now applied on a provisional
basis.%

A practical solution for SETA would be to
establish a single negotiating group that
can organize its business as it sees fit. For
example, it could take up rules in the group as
a whole, with focused sessions on particular
issues, and delegate market access to
bilateral meetings, similar to the processes
of negotiations on WTO accessions and
the revision of the GPA. A group could

also delegate certain issues to “friends of
the Chair” or “facilitators” from within the
negotiating group, who can make progress
through focused bilateral, small group and
open-ended meetings, similar to the process
in the negotiations on trade facilitation.

Negotiations on SETA would be separate
from the Doha Round as an institutional
matter, but each process could, nevertheless,
influence the other, because the same parties
may negotiate market access for the same
products in two or more negotiating groups
simultaneously. Proposals in one process
might be taken into account inappropriately in
another. Participants may be reluctant to make
different, calibrated proposals on matters,
such as product coverage and modalities of
treatment, adopting a “wait and see” approach
based on progress in one particular group.
Therefore, it could be useful for participants
to confirm that each negotiation is conducted
in a separate context and forms part of a
different balance of concessions.

e Negotiations on an ITA-type agreement
can be conducted among those who intend
to participate in the results. Negotiations
on a GPA-type agreement would benefit
from the input of non-participants,
whose consent will be required to add a
new agreement to the WTO framework.
Participant and observer status can
distinguish between Members’ different
roles in the negotiations and expectations
of eventual participation in the results.

e Negotiations could be conducted in a
single group that organizes its business
as it sees fit, such as dividing issues
between the group as a whole and
bilateral meetings or delegating particular
issues to facilitators.

2.3.4. Implementation by a critical mass

The size of a group of interested WTO
Members required to implement SETA has
legal implications but still depends only on
participants’ respective assessments as
to what is the critical mass necessary in
economic and political terms to ensure the
viability of any eventual agreement, in light



of those obligations that are to be applied
on an MFN basis and those that are to be
applied on a reciprocal basis among the
parties only. The definition of the critical
mass in effect determines the point beyond
which the participants will tolerate free
riding. The critical mass for implementation
of SETA could be assessed in light of the
characteristics of the market for equipment
and services for the generation of sustainable
energy or those countries most responsible
for CO2 emissions, or both, depending on
what the agreement contained.

When the participants have assembled a
critical mass during the negotiations, they may
simply agree that entry into force of the results
is subject to all the participants accepting by a
target date. The GATS Protocols adopted this
approach. If that condition was not fulfilled,
a residual clause allowed those participants
that had accepted on time to make a decision
on entry into force.®

Alternatively, the participants in the negoti-
ations may define the critical mass for
implementation in terms of a percentage
share of world trade in the relevant products.
The ITA adopted this approach. The 1996
Declaration defined the critical mass for
implementation as approximately 90 percent
of trade in information technology products®®
but it was only in 1997, after several additional
participants joined, that this criterion was
met.*” The definition of the critical mass in
terms of a collective share of world trade
was inspired by the GATT, which was not
limited to products in a particular sector.
Article XXVI:6 of GATT 1947, as amended at
the 1954-55 Review Session, provided that
the GATT would enter into force definitively
after acceptance by parties accounting for 85
percent of the total external trade of the 34
contracting parties. The trade share of each
contracting party, based on the most recent
four-year average, was stipulated in advance
in two alternative scenarios.®® The provision
was never implemented and application of
the GATT 1947 remained provisional until it
was terminated.

The method of calculation of the critical
mass can raise technical problems where the
product coverage excludes certain products,
such as parts, defined more narrowly than
the Harmonized System (HS) six-digit level
(“ex-outs”), or products that must be covered
wherever they are classified in the HS. In
these situations, a calculation that covers
all trade in the relevant HS subheadings
(ignoring ex-outs) will overestimate the
actual trade involved. A calculation that
only takes into account the fully covered
HS subheadings (ignoring subheadings with
ex-outs) will underestimate the actual trade
involved. The note by the WTO Secretariat
on the calculation of the share of world trade
in information technology products under
the ITA does not specify how the calculation
was carried out.®® The only way to ensure an
accurate calculation in a future negotiation is
to ensure that product coverage is defined in
terms of full HS subheadings.

A definition of the critical mass in terms of
a collective share of world trade may not
be sufficient to limit free riding in sectors
where there are major producers with as
yet unrealized export potential. In these
circumstances, a critical mass could be
defined in terms of a collective share of world
production as well, or instead.

An alternative basis for a definition of the
critical mass can be found in the Kyoto
Protocol to the UNFCCC, concluded in
1997. That Protocol entered into force in
accordance with a formula that comprised a
minimum number of parties (55) plus a certain
proportion of listed countries, expressed in
terms of a collective share (55 percent) of
those countries’ emissions.' The relevance
of this additional condition lay in the fact
that the listed countries were the parties
that assumed commitments to reduce GHG
emissions under the protocol. The protocol
entered into force just over seven years later
in 2005.

A more flexible approach is to postpone a
decision on implementation. This was the
approach adopted for the entry into force
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of the WTO Agreement. At the conclusion
of the Uruguay Round, no decision was
made on the number of parties that would
be required for entry into force of the WTO
Agreement. Rather, a target date was set
of 1 January 1995, and a decision on the
timing of the entry into force of the results
of the Round was postponed under the
Implementation Conference in December
1994'% where the decision was taken based
on the understanding that Members were
committed to bringing the WTO into force on
the target date and would be making every
effort to conclude their domestic ratification
processes to that end.'® This approach
was also used for the implementation of the
results of the Kennedy Round.'®®> However,
such flexibility may be more appropriate for
the results of a Round, which spans disparate
industrial sectors, because it can be more
difficult to define the participation necessary
for the effective operation of the agreements
reached and the adequacy of the benefits. A
flexible approachisinherently less predictable
and might not be as well suited to the case of
a sectoral agreement like SETA.

The critical mass may be quite a small minority
of WTO Members in some sectors. For
example, the TCA has 31 parties, 20 of which
are Europen Union (EU) member states.'® The
ITA had 25 participants, including the EU-15,
at the time of its initial implementation,'°® and
it now has 46 participants, including the EU-
27, representing approximately 97 percent
of world trade in information technology
products.’® On the other hand, the minimum
price provisions of the International Dairy
Agreement (IDA) were suspended in 1995
because the limited membership of nine,
including the EC, and in particular the non-
participation of some major dairy-exporting
countries, made their operation untenable.'"”

The critical mass for either the launch of
negotiations or the implementation of a new
agreement may require a degree of diversity
in participation. A critical mass expressed in
strictly numerical terms will ordinarily involve
some diversity if the number is large enough.
For example, the ITA included several
developing country participants at the time

of implementation (India, Indonesia, Korea,
Malaysia, Singapore, Thailand and Turkey).
The definition of the critical mass could also
include a target group of countries, but such a
list would rankle many if it gave the impression
that the new agreement was creating
two classes in the WTO membership.'®
Participants will make their own individual
assessments as to which other countries’
participation is required in any case.'®
Finally, any critical mass for implementation
should not include a contracting party who
only accepts the agreement conditionally,
lest it not fulfill the condition and free ride
after entry into force."?

e The critical mass for implementation of an
eventual agreement can be defined as the
participants see fit, for example, in terms
of a percentage of world trade in the goods
and services covered by the agreement.

2.3.5. Accession to SETA after entry into
force

Accession to SETA should remain open to
all WTO Members after it has entered into
force within the WTO framework, as this is
consistent with the multilateral nature of the
institution. An accession clause should be
stated expressly in the agreement.'"

Accession could be open on the same terms
accepted by original parties, or on terms to
be agreed through negotiations. Where the
same terms apply to original and acceding
parties, this may promote wider acceptance
of SETA among the WTO membership in the
long run. However, this reduces the incentive
to participate early, which is essential to
achieve the critical mass for implementation.
Where terms of accession are agreed through
negotiations, an acceding party will have little
incentive to agree if it already obtains the
benefits of the agreement on an MFN basis.

Both approaches can be combined by initially
leaving open the possibility that accession will
be on terms to be agreed but, after successful
implementation of the agreement, allowing all
Members to join on the same terms accepted
by original parties. In the case of the ITA,
the original participants decided in 1997 that



accession would be on terms to be agreed,?
but in 1998 they reached an understanding
that new participants would join on the
same terms and conditions as the original
participants. They only negotiate if they want
to deviate from the terms of the ITA."3

A choice is not possible in some cases.
Accession negotiations are inevitable as
regards market access agreements, such as
GATT 1994, GATS and the GPA, unless the
product coverage and modalities are defined
in advance in objective terms.

A decision of the Ministerial Conference, taken
exclusively by consensus, is required to add
to Annex 4 of the WTO Agreement any trade
agreement among a subset of WTO Members,
however many or few they may be. One of the
concerns regarding such agreements is that
non-parties are pressured to join. No current
WTO Member is susceptible to pressure
through WTO accession negotiations, but
some may still be concerned that PTA
negotiations outside the WTO or even future
multilateral negotiations inside the WTO
could link market access and other benefits to
accessiontoan Annex 4 agreement. Therefore,
WTO Members who do not wish to participate
in SETA may be more willing to consent to
its addition to the WTO framework if they are
given some assurances that accession to it is
voluntary and shall not be made a condition
of the launch or conclusion of negotiations
on other subjects. Such an assurance could
be included in the WTO decision to add the
agreement to Annex 4.

* An accession clause should be included
in the agreement. It may allow original
parties to decide whether accession is on
the same terms that applied to themselves
or on more rigorous terms.

2.4. Modification of Existing

WTO Disciplines

The implementation of SETA as an ITA-
type agreement through participants’ WTO
schedules would not require any modification
of the existing WTO institutional framework,
save the optional addition of a Committee to

monitor implementation. The commitments
for which it provided would become part of
the participating Members’ goods and/or
services schedules and integral parts of Part
| of GATT 1994 and of GATS, respectively.
Other provisions of those agreements, and
other WTO agreements, would apply to them
in the same way that they apply to existing
concessions and commitments in Members’
schedules. These would include the DSU
and the general exceptions and procedures
for modifications of schedules. However,
the scope for implementation by means of
schedules is limited (as discussed above).

Conversely, the implementation of SETA as
a GPA-type agreement added to Annex 4 of
the WTO Agreement would not be subject
to the same limits on scope, but clarification
would be required as to the way in which the
disciplines in the new agreement would relate
to the WTO dispute settlement procedures
and substantive WTO rules. These issues are
considered in turn below.

2.4.1. Dispute settlement procedures
Availability of DSU procedures

The dispute settlement rules and procedures
of the DSU can apply to disputes among
parties to optional WTO agreements. For
example, the dispute in Korea — Procurement
arose under the GPA and was conducted
under the DSU procedures, as adapted by the
GPA, from 1999 to 2000."* The disputes in EC
— IT Products concerned concessions made
by the European Communities pursuant to the
ITA and were conducted under the standard
DSU procedures from 2008 to 2011.115

The availability of the WTO dispute settlement
mechanism in the DSU is likely to be a large
part of the attraction of negotiating SETA
within the WTO framework for sponsors of
the initiative because that would provide
a means of ensuring that it is implemented
faithfully.”® The WTQO’s dispute settlement
function is carried out more efficiently than
its rule-making function. The WTO dispute
settlement mechanism provides an avenue
for independent review of implementation of
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treaty obligations in a system of compulsory
jurisdiction, backed by the possibility of
trade sanctions. The potential for dispute
settlement has an ex ante effect on Members’
efforts to implement obligations and, when
disputes arise, Dispute Settlement Body
(DSB) recommendations are implemented
in most cases, usually without recourse to
sanctions.

During the negotiation of a new agreement
(other than an ITA-type agreement), some
participants may be reluctant to accept the
applicability of the DSU. For example, the
October 2011 draft consolidated negotiating
text on the Trade Facilitation Agreement
contains bracketed provisions on the
applicability of the DSU in which various
issues are as yet unresolved."” However,
it should be borne in mind that the trade
facilitation negotiations are multilateral and
form part of the single undertaking of the
Doha Round. Participants in a negotiation on
an optional agreement, such as SETA, may
be more willing to agree to the availability of
dispute settlement, as they have the option
not to accept any obligations under the
agreement at all.

e DSU procedures can apply to disputes
among parties under SETA if it is
implemented within the WTO. This will
necessarily be the case ifitis implemented
as an ITA-type agreement through
modifications of participants’ goods and/
or services schedules.

Suitability of DSU procedures

The suitability of the DSU procedures for
disputes under SETA could change over time.
During an initial phase at least, SETA would
closely relate to existing WTO agreements.
This would necessarily be the case where
it was implemented partly or wholly through
modifications to participants’ goods and
services schedules. However, SETA may
develop in later phases of negotiations
to cover other issues, such as the wider
scope of energy efficiency products and
standards.""® The potential inclusion of these

issues — which can be made subject to the
consent of the wider WTO membership — also
affects the assessment of the suitability of
DSU procedures.

The appropriateness of introducing standards
into the GATT system on “new” issues also
arose in relation to the inclusion of intellectual
property in the Uruguay Round in 1986."°
The objectives of the negotiations on that
subject included the reduction of distortions
and impediments to international trade and
ensuring that measures and procedures to
enforce intellectual property rights did not
themselves become barriers to legitimate
trade.’?® That did not prevent the elaboration
of a set of rules and disciplines on intellectual
property in the TRIPS Agreement that is more
comprehensive than anything that had been
agreed in the pre-existing intellectual property
conventions. During the negotiations one
participant proposed dividing responsibility
between two panels, mandating a World
Intellectual Property Organization (WIPO)
panel first to assess compliance with
intellectual property standards and a
GATT panel to assess any “trade-related
effects.”’?! This proposal was not accepted,
and the DSU applies to disputes under the
TRIPS Agreement.'?2 Admittedly, intellectual
property is a branch of law, not of science,
unlike many climate change issues.

The WTO dispute settlement mechanism
already applies to disputes that concern
standards on complex non-trade issues
arising under its trade agreements. The TBT
Agreement applies to technical standards and
refers to scientific and technical information
and fundamental climatic or geographical
factors or fundamental technological prob-
lems in certain obligations.”>® The SPS
Agreement also refers to scientific principles
and evidence and sanitary standards.'>* The
ordinary DSU rules and procedures apply
to disputes under all of these agreements,
together with special procedures on the
formation of technical expert groups.'?®

The DSU is partially equipped to manage
detailed technical issues. Delegations of



parties to panel proceedings may include
persons other than trade officials.'?® Panels
can and do on occasion include a person
nominated for their specific expertise in a
technical area, although rarely more than
one. The Appellate Body is less likely to have
expertise in a specialized area because its
composition is limited to seven individuals.'?”
The WTO Secretariat may lack experience
in issues covered by an amended SETA, but
that could be addressed through recruitment
if such an agreement were concluded in the
WTO. Expeditious arbitration, by mutual
agreement of the parties, is also available as
an alternative means of dispute settlement.'2®

Ordinary and special DSU procedures allow
the possibility for panels to seek technical
advice and establish expert review groups.'?®
Panels are not obliged to consult experts if
the evidence is adequate. The recent panel
in US - Tuna Il (Mexico) made its own
assessment of detailed scientific evidence
regarding the adverse effects on dolphins of
certain fishing practices and risks to dolphins
in different locations in a dispute under the
TBT Agreement, without consulting further
experts.’® On the other hand, the recent
panel in US - Clove cigarettes was unable
to compare a series of surveys addressing
smoking patterns and failed to rely on them
in its assessment of consumers’ tastes and
habits in another dispute under the TBT
Agreement.’® Expert consultation typically
occurs in disputes under the SPS Agreement
regarding scientific issues and health risks.'®?
Since 2005, disputes involving expert
review have become very lengthy. Part of
the problem concerns the expert review
procedures themselves, notably in relation to
the identification and selection of the experts
and the preparation of the questions to pose to
them. In US/Canada - Continued Suspension
(a sequel to the dispute concerning beef
produced with growth hormones), the
Appellate Body found that two experts should
not have been selected, so the procedure
proved fruitless.'®® Expert evidence is also
complex and ultimately it is the panel’s task to
make an objective assessment of the matter
before it.

The WTO dispute settlement system has
no experience resolving disputes that
fundamentally concern a non-trade objective,
such as climate change. Until now, non-trade
issues have tended to define the limits of
the trade issues, rather than the objective of
the obligations at issue. The usual bodies in
the WTO dispute settlement system are not
equipped to make judgments on sustainability
issues, such as net carbon savings, as
opposed to assessments of trade policy
instruments applied to achieve environmental
goals. If the subject matter of SETA were
extended at some later stage there might
be concerns that a corresponding extension
of the subject matter of jurisdiction under
the DSU could lead to misguided decisions
on important environmental issues and also
destabilize the WTO dispute settlement
system.

One possible means to address such
concerns would be the establishment of
a separate dispute settlement system
under SETA with the specialized expertise
required to make an assessment of parties’
implementation. This would be a less than
satisfactory outcome for the parties, as
the subject matter of SETA would overlap
significantly with other WTO agreements,
fragmenting the dispute settlement system
as occurred in the GATT, where a single
matter could involve claims under both a
plurilateral agreement and GATT 1947 and
require a complaining party to choose which
dispute settlement provisions to invoke.'3*
Such a situation persists under the TCA, but
its procedures are a legacy of the GATT and
not ideal.”®s Today, parties and non-parties
alike might consider that implementation of
SETA with both a separate membership and
a separate dispute settlement system would
be incompatible with the integrated nature of
the WTO framework.

An alternative solution is to divide respon-
sibility between the usual bodies of the WTO
dispute settlement system, i.e. the DSB,
panels, the Appellate Body and arbitrators
on the one hand, and groups of experts in
sustainable energy on the other. That is
basically the solution that the DSU already
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offers. However, there is a need for clarity on
issues such as expert selection procedures
and the respective roles of the panel and
the experts in a given case to ensure that
expert review is efficient.”®® Recourse to an
expert selection procedure could be either
mandatory or at the discretion of the panel.
These issues could be addressed in the
additional dispute settlement rules applicable
under SETA (discussed further below).

e The integrated WTO dispute settlement
system could be suitable for disputes
arising under SETA that raise technical
non-trade issues through recourse to
clear expert procedures.

Procedures to apply the DSU

If the DSU procedures are to apply to disputes
under SETA as a GPA-type agreement, three
procedures must be followed. These are (1)
the participants negotiate a provision in the
text of the new agreement that provides for
the application of the DSU, subject to any
special or additional rules and procedures; (2)
the Ministerial Conference adopts a decision
amending the list of “covered agreements” in
Appendix 1 to the DSU'"7; and (3) the parties
to SETA (in practice, the SETA Committee at
one of its first meetings'®®) adopt a decision
setting out the dispute settlement provisions
of the new agreement and notify that decision
to the DSB, in accordance with the last
paragraph of Appendix 1 to the DSU.'3°

The applicable procedure for a DSU
amendment is the same in the key respect as
the one to add an agreement to Annex 4 of
the WTO Agreement, that is to say, it requires
a consensus decision of the Ministerial
Conference. The willingness of non-parties
to join a consensus may depend on the way
in which the DSU procedures would apply
to disputes under SETA and how SETA
would affect the interpretation of other WTO
agreements (discussed below). If consensus
can be reached, the decision to amend the
list of covered agreements in Appendix 1 to
the DSU could be included in the decision to
add SETA to the WTO Agreement.'#°

The amendment to the list of “covered
agreements” does not dispense with the
requirement for a decision of the parties to be
notified to the DSB, due to the wording of the
last sentence of Appendix 1. The requirement
for the parties to adopt a decision is fairly
redundant but it could serve a purpose in the
case of the TCA." The decision of the parties
to a new agreement does not dispense with
the requirement to amend Appendix 1 to the
DSU either — this point did not arise in the
case of the original Annex 4 agreements
because they were already listed.

e The DSU can apply to disputes under a
new GPA-type agreement if the text of the
new agreement so provides, the Ministerial
Conference amends the list of covered
agreements in the DSU by consensus, and
the parties to the new agreement notify the
dispute settlement provisions to the DSB.

Administration of standard DSU rules and
procedures

The text of SETA may state that the DSU
rules and procedures apply to disputes under
SETA. However, the DSU already provides
that it is not administered in the usual way
as regards optional agreements in Annex 4 to
the WTO Agreement in two respects.

First, Article 2.1 of the DSU provides that the
“parties” to SETA would be substituted for
“Members” in the DSU procedures.? This
would mean, for example, that the interests
of Members that were not parties to SETA
would not have to be taken into account during
the panel process, and that such Members
would have no third-party rights to be heard
or to receive any submissions during a panel
proceeding.*® This rule has been applied in
two disputes under the GPA, which illustrate
its negative implications for non-parties to
that agreement. In 1997, the complaints in
US - Massachusetts concerned a secondary
boycott with a human rights objective. Two
Members with trade or systemic interests
but not parties to the GPA were not allowed
to participate.** (The dispute was later
settled).”*® In 2000, the Panel report in Korea
— Procurement included an examination of the



non-violation remedy, which raised a systemic
issue of interpretation under the DSU.4¢

Second, Article 2.1 of the DSU also provides
that only those Members that are parties to
the optional agreement may participate in
decisions or actions taken by the DSB with
respect to those disputes.'*” This may make
little difference in practice, as a consensus
decision is not required to adopt key DSB
decisions but only to block them. Non-
parties to the GPA were allowed to speak
at the time of establishment of the panel in
US - Massachusetts and at the adoption of
the Panel report in Korea - Procurement,
although one party to the GPA expressly
reserved its position in this regard on the
latter occasion.™8

There is no formal requirement that panelists
in disputes under an optional agreement be
citizens of parties to that agreement, although
the parties may make such a request during
the process of panel composition.'#°

SETA participants and other Members may
wish to consider whether to allow non-parties
to exercise third-party rights in disputes under
SETA, and to confirm that non-parties may
express their views in the DSB on reports
and actions taken by the DSB with respect
to those disputes. This could be achieved
through an amendment of the rule in Article
2.1 of the DSU or the inclusion of a special
rule in SETA that would take precedence.

e |fthe DSU is made applicable to disputes
under a GPA-type agreement, the DSU
can be amended or a special rule can be
devised to grant WTO Members that are
not parties to the agreement certain rights
to participate in disputes under it.

Special and additional dispute settlement
rules and procedures

The text of SETA may state that DSU rules
and procedures apply subject to special
or additional dispute settlement rules and
procedures. For example, special rules
and procedures can provide for different
timeframes for proceedings'™®, special expert

review procedures'!, specific remedies'?,
non-violation and situation complaints'®*® and
they can exclude cross-retaliation.'™ They
could also vary the rules in Article 2.1 of the
DSU that exclude non-parties from dispute
settlement proceedings under optional Annex
4 agreements (discussed above).

There is no need to amend Appendix 2 to the
DSU because it only lists the special rules and
procedures in the multilateral agreements, not
those in optional Annex 4 agreements. The
wider WTO membership has the opportunity
to review and approve special or additional
procedures in the text of SETA before it is
added to the WTO Agreement.

A novel situation could occur in which
a dispute arises under both SETA and
multilateral WTO agreements, each with

different rules. There is an existing practice
with respect to combinations of standard and
special rules: shorter timeframes are ignored
when more than one is applicable but special
remedies remain available with respect to
the relevant claims.’®® However, there is no
practice regarding the different status of
parties to SETA and other Members in such
a dispute and it would be useful to clarify the
position. Members could agree to exclude
the rules in Article 2.1 of the DSU regarding
plurilateral trade agreements, so that all
Members may participate in the usual way
whenever a dispute relates to a multilateral
WTO agreement taken in combination with a
plurilateral agreement.’® The TCA contains
a similar provision as regards the different
dispute settlement systems within GATT, in
Article 8.8, second sentence. Members could
also allow or require panels in such disputes
to issue separate reports on matters under
SETA and matters under the multilateral WTO
agreements. The DSU already contains such
a provision as regards situation complaints
in Article 26.2(b). These results could be
achieved through an amendment of the rules
in Article 2.1 of the DSU.

e Special and additional dispute settlement
rules and procedures can be devised to
supplement the DSU on matters such as
expert review.
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e An ordinary DSU provision might require
amendment where a dispute arises under
both the new agreement and an existing
multilateral agreement. The amendment
could protect the rights of WTO Members
that are not parties to the new agreement.

Future amendments to the scope of
jurisdiction

A potential concern of non-parties to SETA
relates to the scope of future amendments
of an optional Annex 4 agreement and, in
particular, jurisdiction in disputes related to
the amended versions. Sustainable-energy
technology and markets are rapidly changing
fields; hence SETA is likely to require revision
inthe future to keep pace with the development
of new products and other changes. Indeed,
the parties to the TCA updated and expanded
its product coverage,'®” the parties to the GPA
have agreed to revise its text and expand
its coverage,’®™® and the ITA also foresees
expansion.'®®

Article X:10 of the WTO Agreement creates a
loophole in that it provides that amendments
to agreements in Annex 4 are governed by
the provisions of those agreements, rather
than the multilateral amendment procedures.
The amendment procedures in optional
agreements would normally exclude the
participation of non-parties. For example,
the 2001 protocol amending the annex to
the TCA was agreed among the signatories
to that agreement, without the involvement
of the wider WTO membership.'®© The 2012
protocol amending the GPA was approved by
the parties to the GPA and adopted by the
GPA Committee.!

The only substantive condition for an
agreement to be added to Annex 4 is that
it is a “trade” agreement, which is not
defined. That might by implication prevent
future amendments transforming the added
agreement into something else, such as
an environmental agreement with trade
provisions. Yet even a “trade” agreement
can be interpreted broadly in light of the
objectives set out in the preamble to the
WTO Agreement which, within the realm of

“the parties’ relations in the field of trade and
economic endeavour,” refer to the classic
issue of “expanding the production of and
trade in goods and services” followed by the
clauses “while allowing optimal use of the
world’s resources in accordance with the
objective of sustainable development,” and
“seeking both to protect and preserve the
environment.”"®2 This might give considerable
latitude to amend SETA in a later phase of
negotiation.

There is a risk that parties to an agreement
among a subset of Members might introduce
provisions to which substantial sections of the
WTO membership object, and that the DSU
might become applicable to these provisions
without their consent. A practical solution
to provide certainty would ensure that any
decision that amends the list of covered
agreements in the DSU in order to add an
optional agreement also states expressly
whether it covers future amendments of that
agreement, or whether a further consensus
decision of the Ministerial Conference is
required. Transitional provisions could
usefully be added as well.

e When a decision is taken to add a new
agreementtothelistofcovered agreements
in the DSU, it should indicate whether
future amendments of that agreement are
also covered, in the interest of certainty.

2.4.2. Substantive rules

Adding to, and diminishing, WTO rights
and obligations

SETA would be a sectoral agreement, which
could govern different types of trade policy
instruments.’®® Its precise coverage would
require definition.'®* SETA would overlap with
other WTO agreements, because the WTO'’s
rules already apply to trade in sustainable-
energy goods and services. The position is
different as regards government procurement,
for which some of the multilateral agreements
contain express carve-outs.'® Therefore, the
relationship between any rules negotiated
in SETA and existing WTO substantive
rules requires careful consideration. As an



illustration, one can consider the TCA, where
uncertainty regarding its relationship to the
SCM Agreement, particularly the question of
which agreement takes precedence, is one of
the reasons the parties to the TCA have never
agreed to apply the DSU to disputes under
that agreement.’®® Moreover, SETA would be
added to the WTO Agreement at a later time
than the other agreements, which might be a
source of uncertainty as regards interpretation,
if not clearly addressed in the text.

WTO sectoral agreements can create
exceptions to other agreements, adapt
disciplines in them and add new disciplines.
For example, the Agreement on Agriculture
provides for market access for agricultural
products, establishes a special safeguard
mechanism, creates a new discipline on
numerical reductions in domestic support
and excludes certain products in certain
Members from the SCM Agreement
disciplines on export subsidies.'®” Meanwhile,
the Sanitary and Phytosanitary (SPS)
MeasuresAgreement combines elements
of GATT 1994 and elaborates rules for the
application of Article XX(b) to the use of SPS
measures.'®® Agreements can also extend
the scope of existing obligations, such as the
TRIMS Agreement (which is not a sectoral
Agreement) that extends the application of
Articles Il and X1 of GATT 1994 to investment
measures related to trade in goods.'®® SETA
could employ the same techniques but, as an
optional rather than a multilateral agreement,
certain additional considerations would apply.

New SETA rules are likely to clarify or add
to the obligations of SETA parties. Any
advantages that the SETA parties extend
to each other that fall within the scope of
MFN obligations in the multilateral WTO
agreements would accrue to the benefit of all
other WTO Members (as discussed above).
Any obligations assumed by SETA parties
would not be assumed by other WTO Members
in view of the pacta tertiis rule, as expressed
in Article 11:3 of the WTO Agreement.

However, some SETA rules might purport to
diminish obligations in the WTO agreements.

For example, the creation of a new general
exception-style provision would purport to
entitle SETA parties to breach obligations,
such as national treatment and the prohibition
of quantitative restrictions, or at least to
confirm liberal interpretations of existing
obligations or exceptions. Implementation
of SETA as an ITA-style agreement through
modification of participants’ schedules
would not be an effective means to diminish
obligations because scheduling concessions
and commitments can only yield rights,
absent some express authorization in the text
of the agreements.””® Therefore, a choice to
implement SETA as a GPA-style agreement
added to Annex 4 of the WTO Agreement may
be motivated, at least partly, by the objective
of diminishing certain of the parties’ WTO
obligations as between themselves.

The WTO Agreement allows an optional
agreement added to Annex 4 to add to
the parties’” WTO obligations as well as to
diminish them. Article X:9 provides for the
possibility of two or more Members modifying
their rights and obligations as between
themselves within the WTO framework (i.e.
entering into an ‘inter se’ agreement). It
recognizes the possibility of adding a trade
agreement between two or more Members
but does not state that the trade agreement
must be consistent with the multilateral WTO
agreements. Also, it does not state that the
multilateral agreements in Annexes 1, 2
and 3 to the WTO Agreement prevail over
the optional agreements in Annex 4. These
issues are within the discretion and authority
of the Ministerial Conference in considering
whether or not to consent to the addition of
the agreement to Annex 4. This provides
non-parties with the means to prevent certain
modifications of the parties’ WTO obligations
as between themselves within the WTO
framework, but the WTO Agreement itself
does not set any substantive conditions.'
Even if the Ministerial Conference’s consent
is forthcoming, Article 1:3 of the WTO
Agreement ensures that any modifications
of multilateral WTO rules in an Annex 4
agreement will be ineffective as regards non-
parties.
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The Vienna Convention on the Law of Treaties
(1969), in Article 41, provides for agreements
to modify a multilateral treaty between certain
of the parties only.””? In cases where the
possibility of such a modification is provided
for by the multilateral treaty, as in Article
X:9 of the WTO Agreement, Article 41(1) of
the Vienna Convention sets no substantive
conditions. Article 41(2) sets out a procedural
requirement that the parties “notify the other
parties of their intention to conclude the
agreement and of the modification to the treaty
for which it provides.” This would normally
require the participants in the negotiations
to notify non-participating parties to the
multilateral treaty before they conclude their
agreement between themselves. Article X:9
might contract out of this requirement because
it envisages that the parties will have already
concluded an agreement at the time they
request that it be added to Annex 4 of the
WTO Agreement. Naturally, nothing prevents
the text of the agreement, including drafts,
being communicated to non-participants in
the negotiations earlier.

e Parties to SETA can modify their WTO
rights and obligations among themselves
within the WTO framework, not only
adding to them but also diminishing them,
provided that the Ministerial Conference
consents to add the agreement to Annex
4. The WTO rights of other Members not
party to SETA would not be affected.

Affecting the interpretation of WTO
agreements

The addition of an optional agreement to
Annex 4 could indirectly affect the rights of
non-parties through the interpretation of
the covered agreements, if the issue is not
addressed in the text of the new agreement.
Article 11:3 of the WTO Agreement provides
that optional agreements in Annex 4 of
the WTO Agreement are part of the WTO
Agreement for those Members that have
accepted them. Therefore, a panel or the
Appellate Body might make reference to the
terms of the optional agreement as context in
interpreting the terms of the multilateral trade
agreements — at least in a dispute between
the parties to the optional agreement, who

are bound by both. This is more likely in the
case of an agreement that is closely related
to the subject matter of the multilateral
agreements, such as SETA, than one that
refers to a separate subject, such as the
GPA. Consequently, the same provisions in
the multilateral agreement will either have
the same meaning in a dispute involving
a non-party or non-parties to the optional
agreement — in which case their rights are
affected — or else the same provisions will
have different meanings as between different
WTO Members, which is a threat to the
integrity of the WTO Agreement.

The risk of diverging interpretations that
affect the rights of non-parties is greatest
in cases of potential conflicts among
different WTO agreements without a clause
indicating an order of precedence. Conflicts
are to be avoided between different WTO
agreements, as they are integral parts of a
single agreement.'”” One provision may be
“read down” to avoid conflict with another.
What constitutes a conflict is a matter of
debate: it may arise not only where it is
impossible for a Member to comply with
both agreements simultaneously, but also
where one agreement explicitly authorizes a
measure that is prohibited by the other.'

Overlapping agreements ideally should
contain precedence clauses that provide how
substantive rules in different agreements
interrelate. These may be conflict provisions
in which an agreement provides that, to the
extent of any conflict, it prevails over others
(as in the WTO Agreement and the Agreement
on Agriculture'®) or that the others prevail over
it (as in the case of GATT 1994)."¢ However,
conflict provisions only apply after the process
of treaty interpretation has failed to reconcile
competing rules, which means that the terms
of one agreement can affect the meaning of the
other even without a conflict. Saving provisions
also create an order of precedence but provide
that rights and obligations under the multilateral
agreements are not affected by a new
agreement. In these cases, the interpretation
of the former does not change after the new
agreement is concluded (as was the case with
the IDA)."”” A saving provision can be tailored to



an optional agreement so that non-participants
obtain the benefits of market access but are
not affected by any new rules. For example,
the 2001 TCA Amending Protocol stated that,
apart from duty-free treatment, nothing in that
Protocol or the amended TCA changed or
affected a party’s rights and obligations under
any of the WTO agreements.'® This might be
a suitable solution for SETA as regards non-
parties. The way in which these issues are
handled may affect the wider membership’s
willingness to consent to amend the DSU to
apply to disputes under SETA.

e SETA should contain a precedence clause
explaining how it relates to other WTO
agreements. It could provide that non-
parties’ rights and obligations under the
multilateral agreements are not affected
by the new agreement.

Subsidies disciplines

The negotiating objectives for SETA with
respect to subsidies may need clarification
as to whether the aim is to add to or diminish
the disciplines of the SCM Agreement,
or both.”” This will impact the prospects
for market access concessions, as new
commitments not to challenge or countervail
subsidy programs would act as a significant
disincentive for tariff reductions.’® Moreover,
given that SETA would not be a multilateral
agreement, any new rules that purported
to diminish disciplines would be subject to
certain limitations.

SETA could be designed to add to the WTO
disciplines on subsidies. The SCM Agreement
applies to trade in goods (although a subsidy
may take the form of government provision of
services) whereas GATS as yet provides no
multilateral disciplines to avoid the distortive
effects of subsidies on trade in services.'®
Subsidies for the generation of sustainable
energy, as opposed to the production and
supply of sustainable-energy equipment and
services, are not covered in a systematic way
by the existing SCM disciplines. SETA could
address these matters, including appropriate
classifications of energy and energy-related
services.'®

Depending on its coverage, SETA could add
to the disciplines in the SCM Agreement.
For example, it could expand or clarify the
definition of a subsidy in Article 1 of the SCM
Agreementasbetweenthe parties withrespect
to known subsidies in the sustainable-energy
sector'® and measures subsidies as the
allocation of emissions permits, and it could
clarify the assessment of when they confer a
benefit. SETA could also expand the category
of prohibited subsidies beyond domestic
content or import substitution subsidies.'®
In this case, SETA would not need to create
its own system of countermeasures but could
extend the one already found in Part Il of the
SCM Agreement.

SETA might also be designed to diminish the
SCM disciplines. One proposalis to revive the
concept of non-actionable subsidies, which
was the “green box” of the SCM Agreement,
in contrast to prohibited (red) and actionable
(amber).'85 Non-actionable status protected
subsidies from challenges on the grounds that
they caused adverse effects to the interests
of another Member and from countervailing
action, subject to exceptions.'® For example,
SETA could treat non-discriminatory feed-in
tariffs as non-actionable subsidies.

Adverse effects may consist of “serious
prejudice” to the interests of another Member,
for example, through export displacement of
a like product, or through significant price
undercutting, significant price suppression,
price depression or lost sales of a like
product in the same market or through
an increase in world market share of the
subsidizing Member following a consistent
trend, on certain conditions.'® For example,
in 1998 in Indonesia — Autos, duty and sales
tax exemptions under Indonesia’s national
car Programme were found to have caused
serious prejudice to like imports of EC vehicles
through significant price undercutting.’®® In
2010-2011 in EC - Airbus, launch aid, certain
equity infusions and provision of certain
infrastructure by the EC, France, Germany,
Spain and the United Kingdom were found
to have caused serious prejudice to the
interests of the US through displacement of
exports by Boeing and significant lost sales
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in the same market.’”®® Adverse effects may
also arise in other circumstances.’® Non-
actionable status could prevent parties from
bringing similar challenges to the WTO with
respect to subsidies for sustainable-energy
equipment.

Countervailing action is available where
subsidized imports cause injury to a Member’s
domestic industry. Non-actionable status
could, for example, prevent importing parties
from imposing countervailing duties or even
initiating countervailing investigations with
respect to subsidies for sustainable-energy
equipment.

The original classes of non-actionable
subsidies were set out in Article 8.2 of the
SCM Agreement, but it expired in 1999.
There has been no consensus to extend or
revive that provision.’ The design of any
new category of non-actionable subsidies is a
matter for negotiation. The final text of Article
8.2 and its warren of footnotes do not focus on
sustainable energy and are heavily qualified
so that they probably would be unsuitable to
serve as an initial draft for SETA negotiations.
Non-actionable status could have a positive
ex ante effect by encouraging parties to adopt
or maintain measures promoting sustainable
energy — the goal is not simply to allow a
Member to escape sanction at the end of a
lengthy and costly WTO proceeding or to avoid
imposition of definitive duties at the end of a
countervailing investigation or to have duties
revoked after judicial review. If the qualifying
criteria were simple enough and, say, did not
require detailed analysis of effects, they would
probably generate fewer disputes regarding
the consistency of measures.'®?

A key to the original category of non-actionable
subsidies was a clause stating expressly
that the provisions of Part Ill of the SCM
Agreement (on actionable subsidies) and Part
V (on countervailing measures) “shall not be
invoked” regarding measures considered non-
actionable in accordance with its provisions.'®3
If the new category is to grant similar immunity,
SETA must specifically state so, because the
provision in the SCM Agreement has expired
and will not attach to a new category created
in another agreement in any case. It can also

provide that it prevails over other provisions of
the WTO multilateral agreements, although the
original category of non-actionable subsidies
did not.

There are limits to non-actionable status if it
is only recognized in an optional agreement in
Annex 4 to the WTO Agreement. For one thing,
non-parties that are WTO Members would
remain free to take countervailing action.
This would not necessarily prevent the SETA
provisions being effective as the domestic
industry in a non-party must still satisfy the
standing requirements for a countervailing
investigation and a case must still satisfy the
conditions for a countervailing duty, including
the existence of a subsidy, a benefit and injury.
Even where these conditions are all fulfilled,
countervailing duties are only applied on a
bilateral basis.

A more serious problem is that non-parties
that are WTO Members would remain free to
challenge actionable subsidies in the WTO. If
a non-party Member can demonstrate adverse
effects to its interests'™4, it could obtain a DSB
recommendation that the SETA party remove
the adverse effects or withdraw the subsidy.'®®
Withdrawal is not bilateral, while removal of
the adverse effects with respect to non-parties
only could be impractical.

Non-actionability as regards the SCM
Agreement cannot alter the status of measures
under the Agreement on Agriculture. Certain
measures, such as biofuel production-related
payments, will still be subject to domestic
support commitments unless they qualify for an
exemption in the latter Agreement, such as the
green box criteria in Annex 2. Any attempt to
exclude them from those commitments would
be ineffective for reasons similar to those
regarding prohibited subsidies. However, the
prospects for obtaining a WTO remedy would
depend on many other factors making up the
Member’s current total aggregate measure
of support (AMS). In any case, there are no
product-specific caps for domestic support
under the Agreement on Agriculture.

e SETA could add to or clarify the disciplines
on subsidies in the SCM Agreement. It
might also diminish those disciplines by



creating a new category of non-actionable
subsidies, but this would be less effective
when handled in an optional agreement.

General exception-style approach

The general exceptions found in Article XX
of GATT 1994 and Article XIV of GATS could
provide a model for SETA. Article XX(b) of
GATT 1994, in particular, sets out a general
exception for health measures. In 2007, the
Appellate Body in Brazil — Retreaded Tyres
explicitly mentioned measures adopted
in order to attenuate global warming and
climate change in its interpretation of that
provision.'®® This suggests that Article XX(b)
of GATT 1994 could ground an authoritative
interpretation under Article IX:2 of the WTO
Agreement or provide the basis for an
agreement elaborating rules for its application
to measures to promote sustainable
energy.'® Article XIV(b) of GATS contains an
almost identically worded health exception
as regards trade in services. Article XX(g)
of GATT 1994 sets out a general exception
for measures relating to the conservation
of exhaustible natural resources, which can
also apply to environmental measures.

The general exceptions are subject to
significant limitations. By their own terms,
they create exceptions to obligations in the
same respective agreements in which they are
found. It is not clear whether and how SETA
would purport to create a general exception
to other agreements in Annex 1A of the WTO
Agreement, notably the TBT Agreement
and the SCM Agreement.’®® Further, every
general exception in GATT 1994 and GATS
contains conditions regarding the content
of the measures to which they apply, and all
general exceptions are subject to conditions
regarding the manner in which measures are
applied, which may exclude certain measures
that the parties to SETA may wish to allow.

However, the existing general exceptions
are relevant to a multilateral approach
to sustainable energy within the WTO
because the general exceptions are found
in agreements in Annex 1 to the WTO
Agreement. (They are also relevant to
implementation of SETA outside the WTO).

If SETA were added to Annex 4 of the WTO
Agreement as a GPA-type agreement, there
would be no need for it to conform to the
requirements of the general exceptions. It
could in any case prevail over the parties’
obligations under the agreements in Annex 1
to the WTO Agreement — including not only
GATT 1994 but also the SCM Agreement. The
limitation of this approach is that it cannot bind
non-parties. They retain their rights under
the multilateral WTO agreements, which
could undermine derogations from certain
obligations, as described in the previous
section on subsidies disciplines.

A general exception-style provision could form
part of SETA’s sectoral approach. SETA could
be inspired by the structure and concepts in the
general exceptions, setting out classes of policy
objectives and qualifying criteria for each, with
rules on the method of implementation such
as non-discrimination. The general exception
could cover environmental measures, broadly
defined.’™® It could also interpret and extend
the TBT Agreement.2°° Clear references to
the existing WTO agreements would have the
advantage of clarifying the new agreement’s
relationship to them. This approach could
subsume the new category of non-actionable
subsidies by providing not only that the general
exception justifies certain environmental
measures under the WTO multilateral trade
agreements, but also that other SETA parties
shall not invoke certain provisions of the SCM
Agreement.

The disputes that have arisen regarding the
relationship between general exceptions
and commitments in China’s protocol of
accession?’® would not arise if SETA were
implemented following the GPA model.
General exceptions in the multilateral trade
agreementsin Annex 1 of the WTO Agreement
do not apply to agreements in Annex 4, unless
incorporated by the latter.

e SETA could be inspired by the structure and
concepts of the WTO general exceptions
but, as an optional agreement in Annex
4 of the WTO Agreement, it would not be
necessary to conform to the requirements of
a general exception as between the parties.
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2.5. Outlook

There is scope for SETA to be an optional
agreement within the WTO framework.
One model is an ITA-type agreement to
be implemented through modifications to
participating Members’ goods and services
schedules. These could also include disciplines
on non-tariff measures agreed among the
participants and incorporated in their schedules
by reference. Another model is a GPA-type
agreement that could be added to Annex 4
of the WTO Agreement, exclusively with the
consent of the wider WTO membership. This
type of agreement could vary the parties’ WTO
rights and obligations up or down.

On either approach, the existing WTO rights
of non-participants are guaranteed through
the MFN obligations in the multilateral WTO
agreements. A GPA-type agreement can cover
subjects that fall outside the scope of those
obligations, but SETA would overlap much
more with the existing agreements.

Preparatory work on negotiations can be
initiated among a group of interested Members
on an ad hoc basis or in existing groupings,
such as the G20 and APEC. The issue can then
be raised in the WTO when suitable, which will
be earlier rather than later in cases where the
interested parties will need the participation of
other Members.

A WTO committee for the conduct of negoti-
ations on a GPA-type agreement can be
formed by decision of a WTO body. Participants
negotiate among themselves but in the shadow
of the wider WTO membership, which must
consent before the agreement can be added
to the WTO framework. Participation should
be voluntary and open to all Members, but
Members’ different roles can be reflected in
their status as either participant or observer.

The critical mass required for implementation
represents the scale of participation that is

required to render an agreement viable,
which depends on its product coverage, the
nature of the obligations that it contains and
which of them are applied on an MFN basis.
If a critical mass has been assembled prior
to conclusion of the agreement, no threshold
is required other than acceptance by all
participants in the negotiations.

DSU procedures are available to enforce
SETA if it is implemented within the WTO.
If SETA is a GPA-style agreement, this will
require dispute settlement provisions in the
text of SETA, a consensus decision of the
Ministerial Conference to amend the list
of agreements covered by the DSU and a
decision of the SETA Committee notified to
the DSU.

Standard DSU rules and procedures can apply
to disputes under SETA butifitis implemented
as a GPA-style agreement special rules can
be adopted to protect non-parties’ interests,
including granting the right to participate in
dispute settlement procedures under the new
agreement. Special rules and procedures
— particularly expert review procedures —
can also be adopted to take account of any
scientific or technical issues that may arise
under SETA. The expert review procedures
should be more detailed than those that
currently exist.

Depending on the level of ambition, SETA
can adopt a sectoral approach, like the
Agreement on Agriculture, and combine
different disciplines in a single agreement.
It can add to, and diminish, the rights and
obligations of parties under the existing WTO
agreements but the rights of non-parties are
saved by Article 1I:3 of the WTO Agreement.
This would reduce the effectiveness of any
new category of non-actionable subsidies in
certain respects, but it would not prevent the
creation of a general exception-style provision
for sustainable energy among the parties.
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3. Implementation
of SETA Outside the
WTO Framework

SETA can be implemented outside the WTO.
In this scenario, the participants would have
to find or establish another institutional
framework including, if they wished, a dispute
settlement mechanism. Although SETA would
not require multilateral approval in the WTO,
it would still need to comply with certain WTO
disciplines. Care would also be required to
prevent conflicts with the WTO in terms of
both jurisdiction and substantive norms. This
section considers the relevant WTO disciplines
and other international law, including options
for dispute settlement.

Transparency in the process of negotiation of
a trade agreement is still important, even when
there is no requirement to obtain approval from
non-participants in the WTO. For example,
the Anti-Counterfeiting Trade Agreement
(ACTA)*2 was negotiated and concluded
in 2011 among a group of interested WTO
Members outside the WTO framework. The
participants did not publish a draft text until
the final year of negotiations in 2010, which
attracted criticism from parts of civil society.

3.1. Relevant WTO Disciplines
3.1.1. Preferential trade agreements

The WTO agreements expressly envisage
the possibility that two or more WTO
Members may enter into certain types of
trade agreements among themselves (i.e.
inter se agreements). Article XXIV of GATT
1994 and Article V of GATS provide that
they do not prevent the conclusion of certain
types of preferential trade agreements
(PTAs) while the Enabling Clause, which is
incorporated in GATT 1994203 expressly
provides that Members may enter into certain
types of PTAs.2%¢ The term PTA is preferable
to ‘regional trade agreement’, because an

increasing number of these agreements
are being negotiated between countries on
different continents. The majority of PTAs
are free-trade agreements but there are
also partial scope agreements and customs
unions.

The principal attraction of a PTA for the
parties is that it may qualify for an exception
to the MFN obligations in GATT 1994 and
GATS. If it does, the benefits granted under
the PTA need not be extended to any non-
parties, which can increase the incentive to
participate. There is no requirement that the
parties to a PTA obtain the approval of the
wider WTO membership, although there are
certain transparency obligations. Instead,
each PTA exception sets out separate
conditions that must be met for an agreement
to qualify. The salient conditions in the three
relevant PTA exceptions are set out below.

Article XXIV of GATT 1994 is applicable to
free trade areas as regards trade in goods
and customs unions. There is no requirement
that the parties to a free-trade area or customs
union be in the same geographical region or
at the same or different levels of development.
Among the qualifying criteria for both is a
condition that the duties and other restrictive
regulations of commerce are eliminated on
“substantially all the trade” between the parties
in products originating in their territories.2%®
While there is no precise definition of this
condition, it is clear that SETA would not
qualify if it were limited to sustainable-energy
goods in the trade between any two parties.

Similarly, Article V of GATS is applicable to
economic integration agreements. Among
other things, these agreements must have
“substantial sectoral coverage,” which is
understood in terms of number of sectors,



volume of trade affected and modes of supply.
In order to meet this condition, agreements
should not provide for the a priori exclusion
of any mode of supply.2®® It is clear that
SETA would not qualify if it were limited to
sustainable-energy services, even though
those services are scattered across different
sectors, due to the volume of trade affected.

SETA could qualify under Article XXIV of
GATT 1994 and Article V of GATS if it were
negotiated as part of comprehensive free-
trade agreements, either existing ones or
others to be negotiated in the future. The
modalities for such negotiations would
necessarily require substantial coverage
of trade in goods or substantial sectoral
coverage in trade in services (to the extent that
SETA covers services). Where the broader
agreement satisfied the conditions in Article
XXIV of GATT 1994 and Article V of GATS, the
advantages granted under it, including those
for sustainable-energy goods and services,
would be excepted from MFN treatment, and
not accrue to non-parties.

The Enabling Clause is applicable to PTAs
for the mutual reduction or elimination of
tariffs among developing country Members
on products imported from one another.?%”
SETA would not qualify under the Enabling
Clause if it included developed countries,
unless those parties granted non-reciprocal
preferences to the developing country
Members in accordance with the Generalized
System of Preferences.2%

SETA, as a stand-alone agreement, is unlikely
to satisfy the conditions of any of the PTA
exceptions. However, that is not essential
for SETA to be viable outside the WTO
framework. Failure to satisfy the conditions
of a PTA exception does not invalidate an
agreement. It only means that commitments
on improved market access and certain other
trade advantages mustbe extendedto all WTO
Members in accordance with MFN treatment.
That would not render an agreement unviable
if the critical mass for implementation were
defined widely enough to reduce the risks of
free riding (discussed in Section 2.3 above).
Further, failure to satisfy the conditions of a

PTA exception would not affect the extension
of benefits under any SETA rules on subjects
that are not covered by the MFN obligations
in the WTO agreements.

e SETA is unlikely to qualify on its own as
a free trade agreement, regional trade
agreement or other PTA that would benefit
from an exception to MFN treatment.
This would not necessarily render the
agreement unviable, depending on the
extent of participation in SETA.

3.1.2. Other non-WTO agreements

An advantage of implementing SETA through
an agreement outside the WTO framework
(other than a PTA) is that non-WTO Members
can join. Non-WTO Members will be a
smaller group after the impending accession
of the Russian Federation, but they still
include two countries of the top 25 emitters
of GHG in electricity and heat (Iran and
Kazakhstan)2°® and two large destinations of
greenfield investment in the manufacturing
of environmental technology products
(Algeria and Libya).2"™® However, even if
SETA is implemented within the WTO, the
participants can include acceding members
(as the ITA did) pending their accession, and
non-Members could also apply SETA on a de
facto basis.

Two or more Members could agree to
conclude SETA on a stand-alone basis or in
an existing non-WTO framework. With respect
to trade in sustainable energy, two relevant
intergovernmental frameworks already exist
in the UNFCCC and the Energy Charter. If
the new agreement modified the parties’
WTO obligations as between themselves,
this would be an inter se modification but,
unlike those discussed above, it would not
be implemented within the WTO framework.
Nevertheless, even outside the WTO
framework, SETA’s modifications of WTO
obligations could still be valid as between the
parties.

The WTO Agreement does not prohibit the
conclusion of a trade agreement among two
or more of its Members outside the WTO,
even where the trade agreement does not
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qualify as a PTA. While Article X:9 of the
WTO Agreement sets out a procedure to add
trade agreements to Annex 4, it does not
oblige the parties to an agreement to request
that it be added, and it does not prohibit such
an agreement where the parties do make a
request but the Ministerial Conference does
not consent to it. Also, the other amendment
procedures in Article X do not purport to
exclude the operation of customary rules of
public international law regarding inter se
modifications.?"

The Vienna Convention on the Law of Treaties
(1969), in Article 41, provides that “[tjwo or
more of the parties to a multilateral treaty may
conclude an agreement to modify the treaty
as between themselves alone.” This basic rule
is considered well-established.?'2 Article 41
adds conditions to the rule, which appeared
innovatory when the International Law
Commission took up its study of the matter,
but States have not subsequently called them
into question.2'® Two substantive conditions in
Article 41(1)(b) apply where a multilateral treaty
neither provides for nor prohibits its modification
by an agreement between certain of the parties
only. The conditions are that (i) the modification
in question does not affect the enjoyment by
other parties (to the multilateral treaty) of their
rights under that treaty or the performance
of their obligations, and (ii) the modification
in question does not relate to a provision,
derogation from which is incompatible with the
effective execution of the object and purpose of
the multilateral treaty as a whole.

As regards condition (i), SETA would only
create obligations for its parties. Non-parties
that were WTO Members would continue to
enjoy their rights under the WTO Agreement,
including MFN treatment, to the extent
applicable. Non-parties’ rights are in any
case limited by the general exceptions in
GATT 1994 and GATS, which could justify
certain SETA implementing measures. If
SETA does not purport to modify the WTO
Agreement inter se, the saving provision
could confirm that it does not affect the
WTO rights and obligations of any WTO
Member.2'* In other cases, it would be useful

to include a saving provision in the SETA text
confirming that it does not affect the WTO
rights and obligations of non-parties. A more
specific clause could also reiterate the text of
particular WTO provisions, depending on the
circumstances. For example, if SETA created
a new category of non-actionable subsidies,
the text could confirm that no Member should
cause, through the use of any subsidy,
adverse effects to the interests of other WTO
Members not party to SETA.

As regards condition (ii), it is difficult to
discern a non-derogable provision in the
WTO Agreement.2's SETA would in any case
be designed to promote the attainment of the
WTO’s objectives, as set out in its preamble,
regarding expansion of “production of and
trade in goods and services, while allowing
for the optimal use of the world’s resources in
accordance with the objective of sustainable
development.”®'® It would contribute to these
objectives by the same means found in the
WTO Agreement, i.e. through reciprocal
and mutually advantageous arrangements
directed to the substantial reduction of tariffs
and other barriers to trade and the elimination
of discriminatory treatment.?2'” Therefore,
SETA should not run afoul of this condition.

Article 41(2) of the Vienna Convention (1969)
also sets out a procedural requirement that
the parties “notify the other parties of their
intention to conclude the agreement and
of the modification to the treaty for which it
provides.” It can be noted that this provides
for notification before the parties conclude
their agreement between themselves.2'®

e Parties to SETA can modify their WTO
rights and obligations among themselves
outside the WTO framework, not only
adding to them but also diminishing them.
The WTO rights of other Members not
party to SETA would not be affected.

e The parties to SETA should notify
other WTO Members of their intention
to conclude the agreement and of the
modification to the WTO agreements for
which it provides.



3.2. WTO Institutional
and Dispute Settlement

Provisions

The conclusion of SETA would create a
specialized system of rules tailored to
address the issues unique to production of
and trade in sustainable-energy goods and
services. Its implementation outside the WTO
framework would grant the SETA system a
degree of autonomy but its subject matter
would still overlap with the WTO. This could
lead to conflicts of substantive norms and
of jurisdiction, which are considered in turn
below.

3.2.1. Conflicts of substantive norms

Potential conflicts of norms between
international agreements can lead to
uncertainty regarding their compatibility,
which require the parties to make efforts to
ensure their mutual supportiveness. SETA’s
relationship with the WTO agreements might
not be straightforward where it contained new
disciplines, which could lead to proposals
to amend it or the WTO agreements or
both. For example, there is a long-running
discussion in multiple fora, including the
WTO, regarding the relationship between
Article 27.3(b) of the TRIPS Agreement,
which governs the patentability of plants and
animals, and the Convention on Biological
Diversity. This has led to proposals to amend
the TRIPS Agreement to enhance the mutual
supportiveness of the two.?'°

SETA could reduce uncertainty through
express clarification of its relationship to
relevant WTO agreements. For example,
it could make reference to particular WTO
agreements or provisions in its preamble and
consistently use terminology and definitions
found in the WTO agreements to the extent
appropriate. This could also assist national
administrations and courts in implementation
of the agreement.2220

Actual conflicts of substantive norms may arise
in different scenarios (as discussed previously.
These could also arise between the WTO
agreements and SETA if it is implemented
outside the WTO framework. SETA could

contain a conflict clause providing that it
prevailed to the extent of any inconsistency.
However, WTO law would be applicable in
any proceeding initiated in the WTO dispute
settlement system.

The implementation of SETA outside the
WTO framework would not entirely insulate
the WTO agreements from its impact. It is
clear that the WTO dispute settlement system
has a limited mandate, which is to determine
conformity with the “covered agreements” as
listed in Appendix 1 to the DSU. It is also clear
that Article 3.2 of the DSU directs dispute
settlement panels and the Appellate Body to
apply the customary rules of interpretation of
public international law. In 1996 the Appellate
Body in US - Gasoline considered that this
direction reflected a measure of recognition
that the GATT was “not to be read in clinical
isolation from public international law.”??' The
exact role in the WTO of external rules of
public international law has become a subject
of much debate. A suggestion in 2003 by the
Appellate Body in US — Byrd Amendment that
a WTO panel might in an appropriate case
find that a Member had not complied with a
rule of customary international law — even
one as fundamental as good faith — sparked
controversy.??2

The general rule of treaty interpretation itself
leads to debate as to which instruments and
rules of international law are relevant to the
interpretative exercise in a given case.?®®
For example, in 1998 the Appellate Body in
US - Shrimp referred to certain multilateral
environmental agreements and declarations
adopted outside the WTO framework
to support its interpretation of the term
“natural resources” in Article XX(g) of GATT
1994 because those instruments reflected
contemporary concerns of the community of
nations about the protection and conservation
of the environment.?2* In 2011, the Appellate
Body in US - Anti-dumping and countervailing
duties (China) made extensive reference to
the International Law Commission Articles
on Responsibility of States for Internationally
Wrongful Acts (the ILC Articles)?? regarding
the meaning of “public bodies” in Article
1.1(a)(1) of the SCM Agreement without
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resolving definitively the extent to which
Article 5 of the ILC Articles reflects customary
international law.22¢

3.2.2. Conflicts of jurisdiction

The implementation of a SETA dispute
settlement system outside the WTO framework
could also lead to conflicts of jurisdiction with
the DSU, unless SETA contained a clear
jurisdiction clause.??” Three examples that
have arisen in practice illustrate the type
of conflicts that can arise between a PTA or
multilateral environmental agreement dispute
settlement system, on the one hand, and the
DSU on the other hand.

Simultaneous proceedings might be initiated
in the two dispute settlement systems,
straining parties’ resource and creating a
risk of conflicting decisions. For example, in
2000 the EC initiated a dispute in the WTO
in Chile — Swordfish regarding measures that
prevented EC fishing vessels operating in
the South East Pacific from unloading their
swordfish in Chilean ports for warehousing or
transshipment, alleging breaches of Articles
V and Xl of the GATT 1994 on freedom
of transit and quantitative restrictions.??®
Meanwhile, Chile initiated a dispute before
the International Tribunal for the Law of the
Sea (ITLOS), asserting that the EC had not
complied with its obligations under the UN
Convention on the Law of the Sea to ensure
conservation of swordfish in the fishing
activities of its vessels in the South-eastern
Pacific Ocean.?22? AWTO panel was established
(but not composed) and a special chamber
of the ITLOS was constituted. Fortunately,
before either proceeding advanced further,
the parties came to a provisional arrangement
on bilateral cooperation on the swordfish
stocks in the South East Pacific. In 2008, they
agreed on a more structured understanding.
The proceedings in ITLOS were discontinued
at the request of the parties in 2009, and
the parties agreed unconditionally not to
exercise any procedural rights concerning the
dispute under the DSU in 2010.2%° The point
to note is that the conflict of jurisdiction was
avoided by the parties’ mutual agreement, not
by application of the rules of either dispute
settlement system.

A ruling in one dispute settlement system may
not take account of issues arising under the
law of the other system. For example, in the
late 1990s Mexico initiated dispute settlement
procedures under the North American Free-
Trade Agreement (NAFTA) regarding US
quota restrictions on imports of Mexican
sugar, but a NAFTA arbitral panel was not
established at its request. In 1998, Mexico
also imposed anti-dumping duties on US high-
fructose corn syrup (also a sweetener) that
were condemned in WTO dispute settlement
proceedings?®' and later in a NAFTA panel
proceeding. From 2002, Mexico imposed
discriminatory taxes on drinks sweetened
with high-fructose corn syrup, most of which
were produced in the United States. In
2004, the United States initiated a dispute
in the WTO regarding the taxes and other
requirements in Mexico — Soft Drinks on the
basis of Article I1:2 and Ill:4 of GATT 1994.
The WTO panel and Appellate Body upheld
the US claims under WTO law and found that
they could not take the NAFTA issues into
account (discussed below).2®2 In 2006, after
12 years, the two sides reached a negotiated
agreement to settle the broader dispute,
including implementation of the WTO ruling.

Both dispute settlement systems may rule,
leading to incoherent jurisprudence. For
example, there were successive proceedings
in MERCOSUR and the WTO regarding a
Brazilian ban on imports of retreaded tyres,
originally imposed in 2000. In response to a
2002 ruling of a MERCOSUR arbitral tribunal,
Brazil exempted imports from MERCOSUR
countries but imports from other countries
remained subject to the ban. In 2005, the
European Community initiated a WTO dispute
alleging that the measure was a quantitative
restriction inconsistent with Article XI:1 of
GATT 1994. Brazil sought to justify the ban on
the basis of the general exception for health
measuresin Article XX(b) of GATT 1994, among
other things, due to the facts that mosquitoes
that transmit dengue, yellow fever and malaria
use waste tyres as breeding grounds and tyre
fires produce toxic emissions. The difficulty
with this argument was that the same problems
were presented by tyres from MERCOSUR
countries that were exempt from the ban. The



WTO Panel considered that the MERCOSUR
ruling provided a reasonable basis for the
MERCOSUR exemption, the implication
being that the resulting discrimination was not
arbitrary. However, the Appellate Body ruled
that the measure did not satisfy the general
exception for health measures because the
MERCOSUR exemption bore no relationship
to the public health objective pursued by the
measure. The Appellate Body expressly noted
that the discrimination associated with the
MERCOSUR exemption did not necessarily
result from a conflict between provisions
under MERCOSUR and the GATT 1994,
because Brazil had not raised the public health
exception available under MERCOSUR. It also
suggested that the respondent might be able
to justify its measure under the PTA exception
in Article XXIV:8(b) of GATT 1994 as a further
means of reconciling the two systems.233

In cases of conflict of jurisdiction, the WTO
dispute settlement system may well prevail. The
DSU provides for exclusive WTO jurisdiction
where Members seek redress in disputes
arising under the WTO covered agreements.
Article 23 of the DSU, titled “Strengthening
of the Multilateral System” (in which the key
word is multilateral) establishes the WTO
dispute settlement system as the exclusive
forum for the resolution of such disputes and
requires adherence to the rules of the DSU. It
also prohibits certain unilateral action.?** The
DSU also provides for compulsory jurisdiction
in cases where a Member initiates a dispute
underits procedures. A recalcitrant respondent
can delay but not block the establishment of a
panel, the composition of a panel, the adoption
of panel and Appellate Body reports and the
authorization of retaliation.2®® The DSU may
also oblige the WTO itself to accept jurisdiction
where a Member initiates a dispute under its
procedures. Article 3.3 of the DSU entitles
a Member to initiate a dispute and this, read
together with Article 23 and the mandate and
functions of panels, has been interpreted as
preventing panels from declining jurisdiction.
In Mexico - Soft Drinks the respondent,
Mexico, asked a WTO panel to decline to
exercise jurisdiction in favour of a NAFTA
panel. The WTO panel did not consider that
it had a choice to decline jurisdiction, and the
Appellate Body agreed.2%¢

The DSU probably excludes countermeasures
affecting WTO obligations taken in response
to a breach of a non-WTO agreement such
as SETA.2” The issue has never been
decided by a WTO body and commentators
have expressed differing views as regards
countermeasures considered lawful under
non-WTO norms of international law.28
However, it seems implausible that the WTO
would allow countermeasures as redress for
a non-WTO violation when it has so narrowly
confined its power to authorize suspension
of obligations in response to a violation of
its own rules.?®® Were SETA to establish a
dispute settlement mechanism endowed with
powers to authorize trade sanctions, any
suspension of WTO obligations pursuant
to such authorization would most probably
conflict with DSU rules and procedures. The
mechanism could only effectively authorize
suspension of SETA obligations that lie
outside the WTO framework. Cross-retaliation
would not be possible.

Even if the WTO system prevails in a situation
of competing and parallel procedures, this
could still be damaging for both dispute
settlement systems. If the WTO’s exercise
of jurisdiction hinders the fulfilment of
the object and purpose of the non-WTO
agreement, this may in the long run affect
the legitimacy of the DSU.

There exists the (as yet unrealized) possibility
that a legal impediment could preclude a
WTO panel from ruling on the merits of
a claim before it in a case of competing
jurisdiction. The Appellate Body highlighted
in its report in Mexico — Soft Drinks that it
did not express a view as to whether such
a legal impediment could exist in different
circumstances. It evoked the possibility
of two proceedings, one in another forum
and one in the WTO, with identical subject
matter and identical parties’ positions, a
legal basis to raise the claims made in the
other dispute in the WTO as well, a prior
decision in the other dispute and invocation
of a choice of forum, or so-called fork-in-
the-road provision.2®® A WTO panel might
one day rule a claim inadmissible in these
circumstances.
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Potential conflicts between SETA and the
WTO can be anticipated to some extent
through various techniques, either in the WTO
framework or in the text of SETA, or both. The
options of a waiver, a peace clause and a fork-
in-the-road provision are considered below.

3.2.3. Waiver

One option to reconcile any substantive
provisions in SETA that were inconsistent with
the WTO agreements would be to request a
waiver. A waiver does not presume a hierarchy
among international agreements.?*' In practical
terms, a request for a waiver is indicative only
of a potential conflict between two systems
and the existence of a functioning dispute
settlement mechanismin one of them. Through
a waiver, the WTO yields to the other system.
A waiver could cover any SETA implementing
measures, but it would be subject to important
limitations.

The WTO agreements set out a waiver
procedure that includes a series of
requirements that begin with the submission of
a request stating the existence of exceptional
circumstances justifying the waiver decision.
A request for a waiver from obligations under
GATT 1994 must describe the measures the
requesting Members proposes to take, the
specific policy objectives that they seek to
pursue and the reasons that prevent them from
achieving those policy objectives by measures
consistent with GATT 1994. A waiver is
granted subject to conditions that must include
a termination date.?*> WTO waiver decisions
are taken by consensus, in accordance with
decision-making procedures agreed by the
WTO General Council in 1995.243

One model for SETA could be the 2003
waiver granted for measures implementing
the Kimberley Process Certification Scheme
for Rough Diamonds (the Kimberley process),
which regulates the import and export of rough
diamonds.?** Eleven of the participants?®
submitted a request to the WTO for a waiver
with respect to measures necessary to prohibit
the export and import of rough diamonds to
and from non-participants, many of whom are
WTO Members. They cited the exceptional
circumstances presented by the trade in conflict

diamonds that fuels armed conflict, which has
a devastating impact in affected countries.
They also recalled that the United Nations
Security Council had adopted a resolution
supporting the Kimberley process.?*® The
WTO General Council granted the requesting
Members a waiver until 2006 from specific
WTO obligations subject to the condition that
the participants’ measures were consistent
with the Kimberley scheme together with other
conditions regarding transparency. The waiver
was later extended until the end of 2012.24
As of 2009, 75 WTO Members participate in
the Kimberley process; this includes all major
rough diamond producing, exporting and
importing countries in the world.24®

This model has inspired a proposal to establish
a mechanism within the UNFCCC to govern
climate change subsidies. Subsidies notified
and subject to the discipline of this mechanism
could benefit from a WTO waiver from certain
disciplines of the SCM Agreement.24°

SETA could fulfill certain of the requirements
for a waiver. The unprecedented challenge
to humanity presented by climate change
can constitute “exceptional circumstances”
for the purposes of Article IX:3 of the WTO
Agreement. A request for a waiver should
carefully list every specific WTO obligation
with which SETA might be inconsistent, as
other obligations will not be covered simply by
implication. The parties to SETA could agree
to transparency conditions, and those who
benefit from the waiver can be listed, leaving
open the possibility for parties acceding to
SETA later also to benefit from the waiver on
notification to the WTO, as in the Kimberley
process waiver. The waiver could be granted
whether SETA was a stand-alone agreement
or incorporated in another agreement, such as
the UNFCCC, the Energy Charter, a PTA or a
web of bilateral investment treaties.

However, there are limitations to what waivers
can achieve. In 1997, the Appellate Body
noted in EC — Bananas Il that waivers have
an exceptional nature, are subject to strict
disciplines and should be interpreted with
great care. In 2008, the Appellate Body in EC
— Bananas Il (Article 21.5 — US) reiterated
those findings and emphasized that the



purpose of waivers is “not to modify existing
provisions in the agreements, let alone create
new law or add to or amend the obligations
under a covered agreement or Schedule.”?0
SETA may clearly be intended to modify
existing provisions in the WTO agreements on
a permanent basis, something that a waiver
cannot accomplish. In contrast, the Kimberley
process waiver was granted and extended
for the sake of legal certainty?®' and may not
in fact be necessary under WTO rules at all
due to the general exceptions in Article XX of
GATT 1994. The waiver does not even apply to
most Kimberley participants, which indicates
that the lack of WTO disputes regarding
Kimberley-implementing measures is partly, if
not wholly, due to other reasons.

Another major hurdle is that the wider WTO
membership must normally consent to a
waiver and to any extensions.?2 While the
Kimberley process waiver was granted and
renewed, it addresses a different policy
objective from sustainable energy and covers
a different product. Non-parties may block
consensus on a SETA waiver. Although the
waiver procedures provide for a decision by
voting by a three-fourths majority, that is not
applied in practice,?®® and some Members,
who may be parties to SETA, would probably
be unwilling to resort to a voting procedure for
systemic reasons.

There is a risk that even a request for a
waiver can be used against a Member in WTO
dispute settlement, as in the Appellate Body
report on EC - Tariff Preferences.?%* Therefore,
if a waiver is only sought for the sake of legal
certainty, the request and any decision should
state so expressly and provide that both are
without prejudice to the WTO consistency of
the SETA-implementing measures.

3.2.4. Peace clause

One option that has been suggested is a
“peace clause” under which WTO Members
agree that certain measures will be shielded
from complaints under the DSU.25%5 This option
would also be subject to important limitations.

The original WTO peace clause, which was
crucial to the conclusion of the Uruguay Round,

basically provided that subsidies that conformed
to the new disciplines of the Agreement on
Agriculture would be exempt from certain types
of actions under the SCM Agreement and GATT
1994 until the end of 2003.2%¢ Alternatively, a
peace clause could simply commit Members
to exercise due restraint in having recourse to
the DSU regarding certain types of measures.
Such a clause does not provide legal certainty
but may be sufficient for Members to reach
an agreement, particularly if it is temporary. A
peace clause could be tied, for instance, to a
timetable for further negotiations.

SETA could also include a peace clause
if it purported to authorize measures that
were WTO-inconsistent. This would occur
if it diminished WTO obligations among the
parties (as discussed previously). A SETA
peace clause could provide that subsidies that
conformed to SETA would be exempt from
actions or countervailing measures under the
SCM Agreement. Such a clause is worthwhile
only if one or more Members consider that their
measures may be vulnerable to challenge,
which would not be the case if SETA only
clarified and added to WTO obligations without
diminishing them.

Although the Uruguay Round peace clause
was negotiated bilaterally between the EC
and the US to end the litigation surrounding
EC agricultural policies,?” the deal was
incorporated in the text of a multilateral
agreement (Article 13 of the Agreement on
Agriculture, with multiple cross-references
from the SCM Agreement) and binding on all
Members. If SETA is implemented outside
the WTO, a SETA peace clause would not be
incorporated in the WTO agreement and would
not be binding on non-parties, in accordance
with the pacta tertiis rule. Therefore, it would
not prevent non-parties challenging the
measures under the DSU, should they have
grounds for action. Indeed, such a clause
would not even prevent recourse to the DSU
by the parties themselves, although there
exists the possibility that a WTO panel might
rule such a claim inadmissible in certain
circumstances (discussed above).

In practice, SETA might be sufficiently effective
to prevent disputes under the DSU where the
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critical mass of parties includes all the likely
eventual complainants. It can be recalled
that, despite the proliferation of free-trade
agreements throughout the world, no WTO
Member has ever challenged an agreement
under the DSU for failure to comply with the
“substantially all the trade” requirement in
Article XXIV of GATT 1994, due at least partly
to most Members’ mutual interest in justifying
their own respective agreements under that
Article.

However, the degree of comfort provided by
the participation of the critical mass depends
on the market for the relevant product and
the nature of the relevant WTO obligations
(as discussed previously in relation to the
SCM Agreement). The longer an agreement
remains in effect, the more likely trade flows
will change and challenges will arise from
unexpected quarters. For example, the
Uruguay Round peace clause was negotiated
bilaterally between the US and the EC, but
when it was eventually litigated in 2002 it was
Brazil that brought an action, challenging US
subsidies in US — Upland Cotton.

A WTO moratorium can, in effect, suspend
recourse to the DSU regarding certain
measures for a period of time, by all WTO
Members. For example, a moratorium on
the initiation of non-violation and situation
complaints under the TRIPS Agreement was
agreed at the Doha Ministerial Conference in
2001 in a Ministerial Decision and has been
renewed at successive Ministerial Conferences
by declaration or decision, most recently in
2011.2%® The moratorium is temporary each
time, but free of conditions. Irrespective of the
legal status of the moratoria granted in the
declarations and decisions, the fact is that no
such complaints have been filed.

A moratorium would not be suited to SETA-
implementing measures because it would
have to be subject to conditions. The minimum
condition would be that the implementing
measures were consistent with SETA.2%° |t
should also be clear whether that condition
encompasses not only measures that
implement SETA obligations, but also voluntary
measures that exercise SETA rights. As soon
as conditions apply, it is not feasible to prevent

the initiation of disputes under the DSU.
Members would be free to resort to the DSU to
claim that another Member’s measures did not
comply with the relevant conditions — as Brazil
did, successfully, in US — Upland Cotton. In that
sense, the decision would not be a moratorium
but would simply purport to add the terms
of SETA as conditions to WTO obligations
without modifying the WTO agreements.
In any event, a Ministerial Declaration or
decision (or a General Council decision) is
adopted by consensus in accordance with
customary practice, which could be extremely
difficult to reach for a decision authorizing a
WTO-inconsistent agreement, particularly if
the WTO membership had already declined to
implement it within the WTO framework.

3.2.5. “Fork-in-the-road” provision

A“forkintheroad” providesthatacomplainant’s
first choice of forum to resolve a dispute is
irrevocable where an international agreement
offers a choice of dispute settlement systems
or procedures.?® |t is designed to anticipate
the risks that the same matter may become
the subject of multiple proceedings in different
fora and that those proceedings may lead to
different results. Once a complainantinitiates a
dispute settlement procedure in one forum, the
fork-in-the-road provision excludes recourse
to the other forum regarding the same dispute
between the same parties. For example,
many PTAs incorporate the WTO agreements
and offer an irrevocable choice between the
WTO'’s dispute settlement procedures and the
PTA’s dispute settlement procedures.2"!

SETA would contain substantive norms on
many WTO subjects and might therefore
incorporate WTO agreements. In that scenario,
it would be important to include a fork-in-
the-road provision to anticipate conflicts
of jurisdiction where SETA is implemented
outside the WTO framework. The WTO has
not yet pronounced on the effectiveness of
such a provision, but it is one circumstance
among others that could potentially create a
legal impediment that would preclude a WTO
panel from ruling on a claim (discussed above).
Even if the provision is not legally effective,
its deterrent effect might be sufficient for it to
achieve its objective.



3.2.6. Comity

Consideration of mutual respect and comity
between judicial institutions can allow one
tribunal to cede jurisdiction to another in
the same issue. For example, in the MOX
plant case between Ireland and the United
Kingdom (both EU member states), a United
Nations Convention on the Law of the Sea
(UNCLOS) arbitral tribunal that had prima
facie jurisdiction nevertheless suspended
further proceedings to avoid a situation in
which it and the European Court of Justice
could both render final and binding decisions.
The tribunal considered that “a procedure
that might result in two conflicting decisions
on the same issue would not be helpful to the
resolution of the dispute between the Parties,”
although it remained seised of jurisdiction.262

A SETA panel or tribunal operating in a
separate dispute settlement system could
potentially suspend its proceedings in favour
of a WTO panel in order to avoid a conflict.
However, it seems unlikely that a WTO panel
would cede jurisdiction or refrain from ruling
on a claim for reasons of comity alone,
particularly in view of the terms of the DSU as
interpreted by the Appellate Body in Mexico —
Soft Drinks (discussed above).

e SETA could lead to conflicts of substantive
norms with the WTO. It should contain
rules explaining how its provisions relate to
the WTO agreements.

e A SETA dispute settlement system
outside the WTO could lead to conflicts of
jurisdiction with the DSU.

e A WTO wailver could avoid conflicts
but would be inappropriate to achieve
a permanent amendment of the WTO
agreements.

e A fork-in-the-road choice of forum clause
in SETA would be useful.

3.3. Outlook

If SETA is more than a market access
agreement and the WTO Ministerial
Conference does not consent to add it to the
WTO Agreement, participants may choose to
implement it outside the WTO framework. As
a stand-alone agreement it would be unlikely
to satisfy all of the conditions in any of the
PTA exceptions, but that would not prohibit
its conclusion.

Conflicts of substantive norms with the
WTO agreements may arise, which create
challenges for those that are party to both,
to ensure that they are mutually supporting.
If SETA creates its own dispute settlement
mechanism, conflicts of jurisdiction with
the DSU may also arise. These can involve
multiple procedures in different fora, applying
different rules and leading to different results.
The WTO system may well prevail in such a
conflict, which could hinder the fulfilment of
SETA’s object and purpose but might also
reflect poorly on the WTO.

A waiver is possible on a temporary basis to
shield SETA-implementing measures from
conflicts with the WTO and the DSU, but this
is not a suitable vehicle to create a permanent
exception from WTO obligations. A peace
clause could achieve the same purpose, but it
will not be binding on non-participants unless
it is included in a multilateral agreement.
A fork-in-the-road provision would avoid
procedures in multiple fora in many cases
as it would require a party to make a single
choice between dispute settlement systems.
There is the possibility that a WTO panel
might rule a claim inadmissible in a dispute
under the DSU between SETA participants on
the basis of such a provision in appropriate
circumstances.
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Summary of

Conclusions and
Recommendations

SETA can promote the scale-up and deployment
of sustainable-energy sources through the use
of trade policy measures in order to reduce
the emissions responsible for global warming.
The scope of the Doha Round is fixed and in
any case the lack of progress in that exercise
compels fresh thinking about ways to negotiate
new agreements. The best way to proceed
depends on further work on the substance of
a new agreement but certain options can be
identified now.

SETA could be negotiated, concluded and
implemented among a group of interested WTO
Members (and even non-Members) separately
from the Doha Round. SETA can be implemented
either within the WTO framework or, on the other
hand, outside it as a stand-alone agreement or
within another existing framework. Interested
Members can begin preparatory work in other
fora or in informal meetings at the WTO, but
transparency is important to build confidence in
the process, particularly since other Members’
participation or consent may eventually be
required.

SETA could be a “critical mass’ agreement
concluded among a group of countries large
enough to render its implementation viable, which
would be less than the total WTO membership.
The definition of the “critical mass” would depend
on the coverage of the new agreement, the
nature of its obligations and which of them were
to be applied on an MFN basis, but a sufficient
collective share of world trade in the products
covered would seem to be essential for any
market access agreement. Irrespective of the
form of the agreement, the benefits of improved
market access would still accrue to WTO
Members that did not join, in accordance with
their rights to MFN treatment. Free riding could
be reduced by defining the critical mass widely
enough to include all Members with significant
volumes of trade in the relevant products.

SETA could be a vehicle for market access
improvements in an ITA-type agreement, which
could cover not only tariff concessions, but
also agreed rules on non-tariff measures and
services commitments through incorporation of a
reference paper. However, certain types of rules,
namely those outside the scope of GATT 1994
and GATS, and any rules that diminished the
partiess WTO obligations between themselves,
would require a GPA-type agreement. The major
hurdle to implementation of such an agreement
within the WTO framework is that the Ministerial
Conference (or General Council between
sessions) must agree to it by consensus.
No agreement has been added through that
procedure since the establishment of the WTO.
Consent might nevertheless be forthcoming if
(a) the negotiating process is transparent and
takes into account the views of non-parties as
observers; and (b) the new agreement protects
the interests of non-parties, including their rights
to MFN treatment.

The application of the DSU to disputes under
SETA is likely to be an incentive for parties to
implement SETA within the WTO framework.
However, this would also require the Ministerial
Conference to agree that the DSU should be
applicable, by consensus. That consent might
be obtained if the interests of non-parties are
specifically addressed in the way that the dispute
settlement rules and procedures are applied to
the new agreement and the way in which non-
parties’ rights and obligations under the existing
substantive rules are preserved.

If the Ministerial Conference did not consent
to add SETA to the WTO framework, the
parties could implement it outside. This would
be a second-best outcome, as the agreement
could not benefit from the WTO’s institutional
structure, in particular, its dispute settlement
system. It is unlikely that SETA would qualify



for a PTA exception; hence, the benefits
would still accrue to all WTO Members in
accordance with MFN obligations. This
would not necessarily render the agreement
unviable, depending on how many parties

there were and who they were. Conflicts of
norms and jurisdiction with the WTO would
have to be avoided through the negotiation
of appropriate rules and, ideally, an effective
choice of forum clause.

Summary of
Conclusions
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