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Values in Conflict: How Trade and Finance Rules Curtail our Rights

The following document is part of a project to strengthen civil society organizing to reassert the priority of human rights and environmental protection.
The document illustrates the myriad ways trade and investment laws at the multilateral level either block or inhibit appropriate action to protect and
promote the public interest. The chart shows a series of trade and financial agreements or institutions on the vertical axis, and then describes how each
curtails the realization of public policy goals in one of four areas, set out along the horizontal axis: environment, human rights, health, and food and
agriculture. The authors of this table believe societies need a new contract for globalization that prioritizes respect for human rights and the protection
of environmental resources, rather than commercial gain. Many social and environmental justice activists work in one or two of the boxes illustrated
here; our intention is to illustrate the scale of the problem, and to suggest the need for a higher level of policy intervention—one that can challenge the
dominant paradigm for globalization in multiple arenas simultaneously.
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The Trade Regime
(A) GENERAL EFFECTS OF

INCREASING MARKET
ACCESS

(B) GATT PRINCIPLES
Most Favored Nation (MFN)
GATT Art I (treat all countries
alike)

The Environmental Regime

(1) Increased international trade can
intensify natural resource use, especial-
ly if transportation costs are included.
This makes it more difficult for gov-
ernments to reduce greenhouse gas
emissions or to manage finite resources
such as water. For example, trade
liberalization encouraged the deregula-
tion of Chile’s mining sector, causing a
host of environmental problems.

(2) Free market economists (and many
governments) argue that increased
trade means more rational use of re-
sources. Only “least trade-restricting”
controls are allowed under World
Trade Organization (WTO) rules. Yet
markets are prone to failures and are
often distorted, which undermines free
trade assumptions to the detriment of
the environment.

(3) Tariffs are a major source of gov-
ernment revenue, especially in the
poorest countries. Tariff reduction
can cut governments’ capacity to fund
obligations in the area of environmen-
tal management.

(4) Market access negotiations are
usually about numbers and formula,
often leaving governments without the
flexibility to use tariffs to meet multi-
lateral (and domestic) environmental
obligations.

(1) Obligations to ban or restrict trade
under Multilateral Environmental
Agreements (MEAs) may conflict with
obligations under the MFN principle.
For example, the proposed Basel Ban
would prohibit the export of hazard-
ous waste to non-Organization for
Economic Cooperation and Develop-
ment (OECD) countries, which con-
tradicts the MFN obligation to treat all
countries alike for trading purposes.

The Human Rights Regime The Health Regime

(1) Increased market access can push
governments to lower labor standards
to compete internationally. This un-
dermines the right to decent work.

(2) The trade system presumes tariffs
are bad and should be eliminated. Yet
experience shows they can be a useful
policy tool for governments, particu-
larly for generating public revenues.
Adverse impacts on human rights can
follow from tariff reductions if a State
is unable to find the alternative tax rev-
enue necessary to fund public services
such as education or health.

A state may have domestic health
regulations which ban or restrict
products from certain territories.
Health issues could relate to the final
product or service, or to the produc-
tion and processing methods (eg.
workers” occupational health and
safety). Restrictions may conflict with
the MFN principle.

The Food & Agriculture Regime

(1) In agriculture, developed countries
tend to have mostly low tariffs with a few
very high tariffs on sensitive products.
Developing countries tend to have higher
average tariffs across the board. The Agree-
ment on Agriculture allows the few high
tariffs to remain while cutting average
tariffs. This has opened developing country
markets more than developed countries.

A number of countries have experienced
big increases in imports that put local
producers and processors out of work. The
issues are complicated and documentation
is growing.

(2) Agriculture is widely acknowledged

as a vital engine of growth for developing
countries. However, to create employment
and capital in the poorest countries, local
markets must be protected.

MEN makes it harder to develop regional
markets.
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The Trade Regime
National Treatment Principle
GATT Art III (Treat Foreign and
Domestic Goods Alike)

General Elimination of
Quantitative Restrictions
GATT Art XI

Allow Protection of Some
Social Values
(e.g. General Exceptions—GATT XX)

IATP

The Environmental Regime

(1) Governments can create strong
environmental regulations for manu-
facturers if they apply the same stan-
dards to local and imported goods.
The standard must also be demon-
strably justified by scientific findings.
Governments are restricted in their
ability to promote local production,
except through their own procure-
ment decisions.

Quantitative Restrictions (QRs) allow
governments to control trade flows,
creating a predictable (if limited)
market for exporters while managing
internal goals (which could be em-
ployment, environment or otherwise
related to public policy). Local pro-
ducers and processors may be unable
to compete with imports for a myriad
of good reasons, from market failures,
to lack of adequate infrastructure, to
market distortions created by oligopo-
lies in world markets, none of which
are addressed by WTO rules. The
general prohibition on QRs—instead
of clear rules to guide use of the
tool—unecessarily forecloses important
policy options for governments seck-
ing equitable, sustainable and efficient
outcomes from their trade policy.

GATT Article XX allows for MEN
exceptions for production made with
“exhaustible natural resources.” How-
ever, the ambiguities of the language
in the article makes it difficult to use.
There is no notification mechanism for
Article XX, which would allow WTO
members to discuss when to apply the
general exception, whether to expand
the general exceptions and what expert
advice the WTO should seek in apply-
ing Article XX. States are often uncer-
tain as to whether a certain measure is
in accordance with the exception.

The Human Rights Regime

(1) A ban on products made in breach
of human rights obligations is likely to
conflict with obligations to treat like

goods alike without regard for Produc-
tion and Processing Methods (PPMs).

(2) WTO rules can require govern-
ments to change national and local
laws that encourage the employment
of women, promote indigenous lan-
guages, support local artists or assist
local entrepreneurs on the basis that
importers are de facto excluded from
the criteria.

The social exemptions allowed by
GATT Article. XX only explicitly apply
to products made with prison labor;
there is no more general exemption for
products made in violation of human
rights or multilaterally agreed labor
standards, e.g. indentured labor, slave
labor, or child labor.

The Health Regime

Under this equal treatment principle,
a chemical or pharmaceutical may not

The Food & Agriculture Regime

The WTO restricts government policies
that favor locally produced foods.

be banned unless there is also a ban on
it in the country of export. Since many
states do not have the technical equip-

ment or expertise to assess the safety
and efficacy of chemical and pharma-
ceutical products, their products may
not be considered safe by an import-
ing country. There is conflict here
between a state’s desire to protect the
health of its population and its obliga-
tions under the trade regime.

Reference to health in GATT article
XX is too general to be useful. Article
XX is inadequate to meet the require-
ments of World Health Assembly
resolutions that call for restrictions
on trade in products that damage
human health. The article refers to
the protection of “ordre publique” or
public morals, granting more leeway
for cultural or religious concerns than
straightforward health needs.

The elimination of QRs was particularly
an issue for Indian agriculture when the
Uruguay Round Agreements were signed
because of India’s reliance on the tool.
QRs offer a useful tool to manage a stable
internal price. Carefully managed, stable
internal prices do not “export” price
instability onto world markets, though the
risk still exists.

There is no direct reference to agricul-
ture or food security in Article XX of the
GATT. Protection of the right-to-food is
not included.
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The Trade Regime

Production and Processing
Methods (PPMs)

(C) TRADE AGREEMENTS
Rules on Standards and Labels
(e.g. the Technical Barriers to
Trade—TBT—Agreement)

The Environmental Regime

The WTO insists that “like” products
be treated alike, ruling out the use

of tariffs or other trade measures to
encourage good environmental prac-
tice in the production or processing
of goods. For example, more efficient
water use or lower production of
greenhouse gases during produc-
tion and processing are not sufficient
reason for trade discrimination.

(1) There is a tension between non-
discrimination (Article 2.1) and “not
more trade restrictive than necessary”
(Article 2.2) rules on the one hand,
and domestic environmental regula-
tions on the other. Proving the “least
trade-restrictive” requirement can un-
dermine best environmental practice.

(2) There is a tension between TBT
disciplines and national labeling
schemes (public and private).

The Human Rights Regime

The prohibition on discrimination
among products based on how they
are produced and processed makes it
harder for governments to reward bet-
ter labor practices or otherwise uphold
human rights.

National labeling regulations may
distinguish between the human rights
standards of production methods but
there is a general prohibition on PPMs
being used as the basis for distinguish-
ing a product in international markets
(see the case of EC-Asbestos).

The Health Regime

(1) Consumers support food labeling
to make informed choices. Exporters
tend to express concern about the
costs involved in meeting different
requirements in each export market.
Some manufacturers also dislike the
implication that a good that is not
labeled is inferior to one that is. The
WTO structure and culture gives pri-
ority to exporter rather than consumer
preferences.

(2) The problem of fraudulent labels
that may harm human, plant or animal
health is largely overlooked by the
multilateral system, which assumes that
fraudulent trade can be adequately
disciplined through domestic courts

of law.

The Food & Agriculture Regime
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The Trade Regime

(the SPS

The Environmental Regime

(1) Tension exists between WTO
mandated SPS obligations (e.g. Article
3 and 5) and domestic sanitary and
phytosanitary measures (e.g. domestic
rules to prevent invasive species, pests,
discases). National standards cannot be
higher than the internationally agreed
level without meeting a significant
burden of scientific evidence. The Pre-
cautionary Principle is not recognized
by the WTO courts.

(2) There is a tension between SPS
obligations (e.g. Article 3 & 5) and
domestic regulation of GMOs.

The Human Rights Regime

The Health Regime

(1) The privileging of deregulated
trade puts the burden of proof on
regulatory authorities to show that
measures to protect human, animal
and plant health are “necessary” to
meet a regulatory objective and that
they are justified by a risk assessment.
This is at odds with a system that
works from a precautionary approach,
putting health at the center of policy.

(2) Many developing countries lack
funding and capacity to participate
consistently in international standards
setting meetings. NGOs are not
encouraged to participate. Developed
countries and multinational food
corporations dominate the multilateral
standard setting process.

(3) SPS monitoring is poorly inte-
grated into public health systems.

(4) Consumer rights are not protected
in the SPS Agreement. The Appropri-
ate Level of Protection is a risk man-
agement judgment that is based upon
a quantified risk assessment. However,
these risk assessments, e.g. for Maxi-
mum Residue Level (“MRL”) of a
pesticide or a veterinary drug, do not
reflect cumulative or interactive expo-
sures. Nor are MRL:s set for children
or compromised immune systems.
Precautionary measures, in the event
of uncertainty about or inadequacy of
evidence for a risk assessment, are very
difficult to apply under the SPS Agree-
ment, which is designed to facilitate
trade and is not a public health agree-
ment.

The Food & Agriculture Regime

(1) The standards of the Codex Alimentar-
ius Commission, the World Animal Health
Organization and the International Plant
Protection Convention focus on health
issues from a risk assessment perspective.
They do not include the Food and Agricul-
ture Organization’s (FAO)’s Good Agri-
cultural Practices or Good Manufacturing
Practices for the food industry. Recom-
mended animal husbandry or welfare prac-
tices, fertilizer use practices, crop rotation
practices affecting plant disease incidence,
and manufacturing practices that effect the
production of safe and wholesome food
are all excluded from evidence in disputes
concerning the SPS Agreement because
they are not formally part of risk assess-
ment methodologies.

(2) Primary producers often do not have
the financial capacity, market power, tech-
nical capability and /or domestic support
to fulfill the requirements of the SPS. The
lack of integration among the rules set by
standard-setting bodies exacerbates this
problem.
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The Trade Regime

Trade in Agriculture Goods
(the Agreement on Agriculture—AoA)

The Environmental Regime

(1) Allows spending on specific kinds
of environmental protection, so long
as payments do not affect production.
Fails to allow measures that would ad-
dress over-production, a problem that
exacerbates environmental problems.

(2) Increased trade in agricultural
produce may cause tension with a
State’s desire to source food locally
for environmental reasons (e.g. to cut
CO2 emissions.)

The Human Rights Regime

(1) The AoA acknowledges the need
for food security but defines it as
access to world markets, not as an
embodiment of the right to food.
This conceptual difference creates the
potential for conflict.

(2) Restructuring agricultural produc-
tion for export may cause tensions
with a State’s duty to provide an
adequate standard of living for its
people. As world prices for agricultural
produce fluctuate, incomes may fall
and people may be unable to purchase
food, particularly if land is moved from
a focus on local markets to commodity
export production.

(3) An increase in imports of agri-

cultural goods can lower prices for
farmers and farm laborers. An increase
in imports can undemine the right-
to-work, the right-to-food and other
rights.

(4) The deregulation and globalization
of agriculture affects men and women
differently. There are many examples
of how women’s right to non-discri-
mation as well as to work and to an
adequate standard of living have been
compromised by agricultural deregula-
tion (and some examples of how their
lives have been improved as well).

The Health Regime

Increased trade in agricultural produce
may cause tension with a State’s desire
to source food locally for health rea-
sons. For example, the World Cancer
Report (2003) by the WHO suggests
that many countries should encourage
consumption of locally produced veg-
etables, fruit and agricultural products
and avoid the adoption of industrial-
ized countries’ dietary habits.

The Food & Agriculture Regime

(1) Only some 10 percent of food pro-
duced crosses an international border. Yet
the AoA limits export controls and many
forms of import control, undermining
national policies that seek to stabilize agri-
cultural prices and agricultural production.
The 10 percent that is traded drives policy
for the whole sector.

(2) Agriculture provides livelihoods for
the majority of the world’s poorest people.
The effects of liberalizing agricultural
trade on rural development remain largely
unexamined by trade policy-makers. Ag-
ricultural policy analysts show mixed and
often negative results. Many call for more
nuanced and careful trade policies than the
WTO rules permit, especially for the poor-
est countries, where ways to generate local
capital are urgently needed and require
careful management.
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The Trade Regime

Rules for Subsidies
(e.g., the Subsidies and Countervailing
Measures—SCM—Agreement)

Trade in Services (GATS)

IATP

The Environmental Regime

WTO rules do not allow for market
failures. A number of environmental
problems follow from natural re-
sources and pollution being external
to the costing of a product. Attempts
to internalize environmental costs are
complicated, and create costs for local
manufacturers that are difficult to
extend to importers under WT'O non-
discrimination rules. Subsidies might
be necessary to redress market failures
but must not “nullify or impair” the
gains that trade partners expected
from trade agreements.

(1) No safeguards to avoid the po-
tential expansion of environmentally
harmful services.

(2) Rules restrict the scope for domes-
tic regulation, emergency safeguards,
government procurement and subsi-
dies. They restrict the degree to which
a government can promote environ-
mental aims in its domestic policies.

(3) Service-exporter States may bring
cases under the Dispute Settlement
Understanding to challenge “envi-
ronmental regulation” of the service
industry adopted by governments to
meet environmental commitments.

The Human Rights Regime

The general prohibition on subsidies,
together with the push to privatize and
liberalize the basic services provision
(see section on trade in services below)
could undermine the right-to-water,
the right-to-an-adequate-standard-of-
living and the right-to-work.

(1) WTO rules can oblige national
governments to change national and
local laws that allow public finance or
subsidy of public services. This may
have an adverse impact on the provi-
sion of water and other basic neces-
sities for the right-to-an-adequate-
standard-of-living.

(2) Proposed mode 4 of GATS (trade
of “temporary natural persons”) makes
no reference to human rights, labor or
migrants’ rights conventions. The re-
sult creates grossly unequal treatment
of unskilled workers, measured against
provisions in special business visas
granted under bilateral investment
agreements for skilled workers.

(3) The migration of, in particular,
health and education profession-

als from developing countries could
increase the “brain drain” from these
countries resulting in adverse effects
on governments’ ability to provide
health services and education to their
people.

The Health Regime

Many national health programs sub-
sidize the costs of providing citizens
with health care. Most governments
consider this a cost that has to be met
from the public purse. Yet differences
among the health care systems have
been cited in trade disputes. U.S.
farmers complain that Canadian farm-
ers are “subsidized” because they do
not have to pay for health care. Cana-
dian firms complain U.S. manufactur-
ers are “subsidized” because firms
that are less than a certain size do not
have to either provide health care or
pay a health care tax. The trade system
does not allow an adequate distinction
between a public investment such as
education or universal health care and
subsidies that pay a normal cost of do-
ing business (¢.g. providing unlimited
free or below-cost water to farmers).
In the absence of appropriate national
legislation and performance require-
ments (currently banned by many
investment agreements), liberaliza-
tion may facilitate the privatization

of health services or increase the cost
and/or reduce the coverage offered by
these critical services.

The Food & Agriculture Regime

The AoA has its own subsidy rules; the
SCM applies if agricultural subsidies exceed
the AoA limits. The agricultural subsidies
debate is long and complicated. One
central issue is the WTO prohibition on
measures that would limit, or stimulate,
production. Yet some countries need such
measures to meet public policy objectives,
particularly to protect food security and
rural livelihoods.

(1) Liberalization of retail and distribu-
tion services has opened up developing
countries to supermarkets that have driven
traditional traders and shopkeepers out of’
business and their agro-biodiverse foods
out of production.

(2) Under GATS, governments are restrict-
ed in their ability to control zoning and
licensing of food markets to ensure that all
locales have access to affordable, safe and
nutritious foods.
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The Trade Regime
(D) INTELLECTUAL PROPERTY

The Environmental Regime

(1) TRIPs article 27.3(b) requires States

to implement some form of intellectual
property (IP) protection for plant varieties,
whether under a U.S. style patent regime or
a “sui generis” variant. Neither protection
system allows for the sharing of benefits
between those who hold the patents and the
germplasm or knowledge donors, which is

a requirement of the Convention on Biodi-
versity (CBD). Without benefit sharing the
environmental objectives of the CBD cannot
be realized.

(2) The TRIPs Agreement says patents must
be provided for all fields of technology,
including the use or exploitation of biologi-
cal resources. The CBD gives developing
countries a legal basis to demand a share

of benefits from bio-products, which are
usually patented. Developed countries claim
that access and benefit-sharing can be main-
tained under bioprospecting agreements
between countries and companies, without
multilateral regulation. Experience does not
support this optimism.

(4) IPRs may limit the transfer of environ-
mentally sound technology as the intel-
lectual property “premium” may make such
technology unaffordable.

(5) IPRs allow the development of envi-
ronmentally unsound technologies (e.g.
“terminator” seeds).

(6) The CBD says States have sovereign
public rights over their biological resources.
TRIPS says biological resources should

be subject to private intellectual property
rights and that compulsory licensing in

the national interest should be restricted.
National sovereignty implies that countries
have the right to prohibit IPRs on life forms
(biological resources). TRIPs overrides this
right by requiring the provision of IPRs

on micro-organisms, non-biological and
microbiological process, as well as requiring
patents and /or sui generis protection for
plant varieties.

The Human Rights Regime

(1) The CBD says access to biological
resources requires the prior informed
consent of the country-of-origin and
the “approval and involvement” of lo-
cal communities (including indigenous
peoples). There is no such provision in
the TRIPS Agreement. TRIPs argu-
ably promotes biopiracy in its failure
to protect local communities’ right

to control, and share in the benefits
derived from, their knowledge.

(2) The cost of royalties and licensing
fees paid under TRIPs is protected

as commerically sensitive, making it
impossible to determine the costs and
benefits of the IP system in relation

to the realization of specific human
rights.

The Health Regime

(1) The Article 6 amendment to
TRIPs (about access to medicines)
was to have promoted the realization
of the right-to-health. However, the
conditions placed in Article 6 and
industrialized countries resistance to
promoting the right-to-health over IP
has made Article 6 extremely difficult
to use.

(2) The protection of pharmaceutical
patents may impact the enjoyment of
the right-to-health if drugs are priced
beyond the reach of people in need.

The Food & Agriculture Regime

(1) The introduction of IP protection for
agricultural biodiversity, regulations that
did not exist domestically for most WTO
members when the TRIPs agreement was
signed, may undermine food security by
increasing the cost of seeds. Patented seeds
were designed for use by cash crop export
farmers. Farmers growing local food crops
may not be able to afford the cost of
purchased seeds.

(2) The imposition of the regulatory har-
monization of indigenous seeds with U.S.
and EU “seed purity” laws is designed to
facilitate the entry of GMOs into develop-
ing countries. GMOs have a number of
potentially negative implications for food
security.

(3) TRIPs requires that patents apply to all
technologies, regardless of their purpose.
Traditional knowledge (“TK”) innovations
are not protected by multilateral agree-
ments and all attempts to do so have been
rejected by those WT'O members that have
a strong culture of using patents. The con-
tributions of TK and germplasm to global
food security and plant-derived medicines
are not valued, while IP claims, some trivial
or even fraudulent, are asserted, using

TK and local plants without consent or
remuneration for the local communities
involved.

(4) There is no requirement for disclosure
of the TK and biological resources used in
patented products, underming their contri-
bution to patented genes and technologies.

p|10
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The Trade Regime

The Environmental Regime

(RN R [T L L eR G RV (1) The WTO has limited the inclu-
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sion of environmental expertise in its
dispute settlement bodies.

(2) The WTO has limited its engage-
ment with international environmental
organizations (e.g. MEAs) with en-
vironmental expertise both generally
and when considering specific cases
brought to the dispute settlement
body (DSB).

(3) Governments have created overlap-
ping jurisdictions between environ-
mental dispute settlement systems and
the WTO’s DSB. For example the
swordfish case highlighted the conflict
between the WTO and the Interna-
tional Tribunal of the Law of the Sea.

(4) There is no capacity to resolve
conflicts between WTO members
attempting to honor MEA commit-
ments and WI'O members that are not
Parties to MEAs.

The Human Rights Regime

(1) The WTO has limited inclusion of
human rights expertise in its dispute
settlement bodies.

(2) The WTO has very limited en-
gagement with international bodies
protecting human rights (e.g. the
International Labor Organization)
both generally and when considering a
case brought to the DSB.

(3) There are overlapping and conflict-
ing jurisdictions between international
human rights courts and mechanisms
(for example the U.N. Human Rights
Committee) and the WTO.

The Health Regime

The DSU does not require health-
related field expert witnesses in trade-
related disputes that concern human,
animal or plant health, nor does health
expertise have to be considered in
dispute panel rulings.

The Food & Agriculture Regime
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The Trade Regime

(F) Trade and Finance Policy
Coherence

The Environmental Regime

(1) Lack of environmental design and
auditing of “Aid for Trade” projects
has led to environmentally damaging
trade policy and practice.

(2) Aid for Trade initiatives have
given no priority to developing envi-
ronmental goods and services capacity
in developing countries.

The Human Rights Regime

(1) International Financial Institu-
tions (IFIs) may fund trade-related
projects which violate human rights
(for example, if indigenous people are
dispossessed of their land to make way
for biofuels plantations). In this situ-
ation, neither the government bor-
rowing money to build infrastructure,
nor the company benefiting from the
infrastructure, is subject to financial
penalties for their abrogation of hu-
man rights. In some cases, the IFI has
pulled out of a harmful project, but
private funders have replaced the IFI,
facing even less accountability to in-
ternational standards. There is seldom
any legal redress or compensation for
the affected peoples. This violates the
right to an adequate remedy in addi-
tion to the violation of the substantive
right in question.

(2) Each State has a legal obligation to
progressively realize the human rights
of all people to the maximum of its
available resources, including inter-
national assistance and cooperation.
By diverting Office of Development
Assistance (ODA) resources to “Aid
for Trade” projects, donor and recipi-
ent governments are possibly failing to
meet their human rights obligations.

The Health Regime

There is no policy coherence between
the trade and finance bodies on health
matters. There is a discrepancy be-
tween what the World Health Assem-
bly deems as financial priorities, (e.g.
mitigating anti-microbial resistance,
funding health initiatives in rural areas
and creating incentives for medical
personnel to work in difficult regions)
and what the IFIs give priority to (e.g.
building health infrastructure).

The Food & Agriculture Regime
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The Trade Regime

The Environmental Regime

((C)REEICLETENGREIEIEN (1) Bilateral and regional trade treaties

LLCLEREEENESY are used by stronger WTO members

to secure more favorable market
access and other provisions than are

granted under multilateral agreements.

Often the provisions are inequitable,
disadvantaging the weaker economies
involved. Environmental protection
provisions are seldom adequate. For
example, Japan is accused of conclud-
ing bilateral trade agreements with
several countries that eliminate tariffs
on hazardous wastes such as pharma-
ceutical wastes and waste oils contain-

ing PCBs. This facilitates Japanese
exports of such pollutants, in contra-
vention of the Basel Convention.

(2) Bilaterals often require parties to
adopt a list of IP conventions, includ-
ing the UPOV 1991 system of Plant
Variety Protection (PVP), which has
none of the environmental objec-
tives of the Convention on Biological
Diversity.

(3) Bilaterals generally involve no
provisions to ensure the treaty does
not undermine MEAs.

The Human Rights Regime

(1) Bilateral IP chapters often require
that Parties enforce IP protection
even if a Party lacks the financial and
bureaucratic resources to do so. This
privileges spending on IPs over other
programs, including those intended
to meet human rights obligations. IP
holders and investors get priority since
in bilaterals, patents, even those on
germplasm, are defined as “invest-
ments.”

(2) Some trade treaties require that
even if the trade treaty is terminated,
the IP provisions shall continue to
protect investments (See ASEAN
Investment Protection Treaty, Article
XIII(2)) for several years after termina-
tion, effectively limiting a State’s right
to self determination.

The Health Regime

(1) IP rights protection provisions in
bilateral agreements often go beyond
the TRIPS agreement. This can
jeopardize a state’s health policy by
requiring strong patent protection of
essential medicines.

(2) Bilateral IP provisions prevent
public review of test data on the safety
and efficacy of a patented product.

(3) Bilateral IP provisions may pro-
hibit the use of compulsory licensing
to import or allow the manufacture of
generic drugs, at the expense of meet-
ing public health objectives.

The Food & Agriculture Regime
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The Finance Regime

The Environmental Regime

A ETGENT LG EIRN ST ETRVARTH T (1) [FIs may require a government to

ELTRVLT W ED UGS L H EINAEY change its laws in such a way that it will

conflict with international environmental
rules.

(2) In the day-to-day practices of staff,
the pressures of project approval, fund
disbursement and the management of
relationships with host governments take
precedence over development, environ-
mental and poverty-reduction goals.

(3) The World Bank has sought to
finance projects which are in violation of
its own environmental policies when a
powerful borrowing country is involved
(e.g. the China Western Poverty Reduc-
tion Project in 2000).

The Human Rights Regime

(1) Crises in provision of basic human
rights such as the domestic water supply
has been traced back to advice/pressure
from the World Bank to rapidly privatize
public services. (e.g. in Argentina)

(2) The focus of reforms recommended
by the World Bank is often on securing
the privatization of state-owned enter-
prises and developing legal frameworks
for foreign direct investment. There

is no empirical evidence that ensuring
private investment rights will further the
protection and promotion of universal
human rights, although the Bank insists
these reforms will benefit the poor.

(3) TFIs may require a government to
change its laws in such a way that con-
flicts with international human rights
rules.

(4) The World Bank may seek to finance
projects which are in violation of its
human rights policies (e.g. information
disclosure, protection of indigenous
peoples and involuntary resettlement).
For example, the China Western Poverty
Reduction Project in 2000.

(5) Bank and Fund structural adjustment
programs (SAPs) and their successors,
Poverty Reduction Strategy Papers (PR-
SPs), often require dramatic reform of

a borrowing country’s economic policy
and laws. These reforms can undermine
democratic processes.

The Health Regime

World Bank and IMF conditionalities
may conflict with obligations in inter-
national health treaties. For example,
the restrictions on the tobacco industry
in the World Health Organization’s
Framework Convention on Tobacco
Control (FCTC) compared with the
IMF’s support for tobacco privatization
and its possible consequent increase in
production.

The Food & Agriculture Regime




Values in Conflict

The Finance Regime
IMF Fiscal Targets

Country Policy and
Institutional Assessments
(CPIAs) by the World Bank

IATP

International Center for
Settlement of Investment
Disputes (ICSID)

The Environmental Regime

CPIAs do not give any real consid-
eration to environmental obligations
on a State, though they provide the
basis for the amount of aid the Bank
gives to a country.

It may be possible to show there are
direct legal conflicts highlighted in
ICSID, especially if you can show
that the tribunal has upheld the
adoption by a country of legal mea-
sures which conflict with that coun-
try’s environmental obligations.

The Human Rights Regime

CPIAs do not give consideration to

human rights obligations on a State.

It may be possible to show there
are direct legal conflicts highlighted
in ICSID, especially if you can
show that the tribunal has upheld
the adoption by a country of legal
measures which conflict with that
country’s human rights obligations.

The Health Regime

IMF Fiscal Targets are imposed on
borrower countries to keep inflation
low. These targets “force” a State
to reduce public spending—includ-
ing money that has been received as
aid. Which often adversely affects
public health.

CPIAs do not give consideration to
health targets a State may have set.

It may be possible to show there
are direct legal conflicts highlighted
in ICSID, especially if you can
show that the tribunal has upheld
the adoption by a country of legal
measures which conflict with that
country’s health policy.

The Food & Agriculture Regime




Values in Conflict

IATP

The Investment Regime

The Environmental Regime

CHEVSE IR OV  ERI R R[S Investor-State lawsuits may be launched
(BITs) I} foreign investors to challenge “en-
vironmental regulation” adopted by
governments to meet their environmental
commitments.

The Human Rights Regime

(1) Rights given to foreign corporations
under BITs may undermine the right of

a state to decide how it wishes to imple-
ment human rights, e.g. restrictions on a
state choosing to bring about the right-
to-water through the public appropriation
of a privatized water company.

(2) Government efforts to implement hu-
man rights obligations through adoption
of laws, policies or programs could run
afoul of legal security and stability obliga-
tions owed to foreign investors under
investment treaties.

(3) Investor-state lawsuits may be
launched by foreign investors to challenge
“affirmative action” policies adopted

by governments to meet human rights
commitments.

(4) Concerns also arise as to how govern-
ments manage their competing obliga-
tions to provide police protection and
security to foreign investors and their
countervailing human rights obligations
to ensure that local citizens enjoy rights of
peaceful assembly, protest and expression.

(5) Human rights treaties require that
victims of human rights violations have
access to effective remedies. Access to
appropriate judicial remedy may be con-
strained by the legal protections enjoyed
by foreign investors under investment
treaties.

(6) Human rights principles require the
full and active participation of citizens in
desi and active participation of citizens
in decision-making but most investment
treaties are negotiated behind closed
doors, even in democratic countries, and
there is little or no public information
about the negotiation process until it is
completed.

The Health Regime

Intellectual property rights protections
contained in investment agreements
might be used to challenge programs and
policies designed to implement human
rights obligations. For example, com-
pulsory licensing (i.e. breaking patent
protection) of essential medicines by
developing countries could be viewed as
expropriation.

The Food & Agriculture Regime
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